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PREFACE. 


The  Judges  of  the  Circuit  and  District  Courts  of  the 
United  States  for  the  Ninth  Circuit,  yielding  to  a  very  gen- 
erally expressed  desire  of  the  legal  profession  in  the  Cir- 
cuit, that  their  decisions  should  be  reported  in  a  regular 
series,  have  authorized  the  undersigned  to  report  such  of 
the  numerous  decisions  rendered  as  may  be  supposed  to 
be  of  a  somewhat  general  and  permanent  interest  to  the 
profession.  The  series  will  commence  with  the  reorganiza- 
tion of  the  Circuit  Courts,  by  the  appointment  of  Circuit 
Judges,  under  the  Act  of  Congress  of  April  10th,  1869. 

The  extension  of  the  jurisdiction  of  the  National  Courts 
by  recent  legislation,  and  the  appointment  of  Circuit 
Judges,  who  will  be  at  all  times  engaged  in  the  discharge 
of  their  duties  on  the  Circuit,  has  tended  to  largely  increase 
the  business  of  these  Courts.  Many  legal  propositions  of 
great  interest  and  importance  are  discussed  in  the  decisions 
now  being  rendered  in  the  United  States  Circuit  and  Dis- 
trict Courts,  and  no  Circuit  is  likely  to  present  a  greater 
number  of  new  and  important  questions  of  lasting  interest, 
than  the  Ninth. 

The  reports  now  commenced  will  embrace  cases  at  law, 
Civil  and  Criminal;  cases  in  Equity,  Admiralty,  and  Bank- 
ruptcy;  and  special  cases  arising  under  Acts  of  Congress. 

The  Circuit  Court  for  the  District  of  California,  in  addi- 
tion to  its  ordinary  jurisdiction,  has,  also,  the  new  and  final 
appellate  jurisdiction  from  the  United  States  Consular  and 
Ministerial  Courts  in  China  and  Japan,  in  the  exercise  of 
which  novel  and  interesting  questions  for  adjudication  are 
likely  to  arise.  This  volume  contains  the  first  case  brought 
to  the  Circuit  Court  from  the  Consular  Court  at  Canton,  in 
the  Empire  of  China. 

Should  the  demand  for  the  present  volume  indicate  that 
it  supplies  a  want  to  the  profession,  the  series  will  be  con- 
tinued. 

L.  S.  B.  SAWYEE. 
San  Francisco,  March,  1873. 


ERRATA. 


On  page  171,  Une  19,  after  **give,*'  insert  "it  to." 

On  page  343,  end  of  second  line  of  syllabus,  for  "  bankrupt,**  read  *'  Court. " 
On  page  377,  line  16,  for  "lawful,"  read  "unlawful.** 
On  page  509,  line  24,  for  "  does,*'  read  "do." 

On  page  519,  in  last  entire  line  of  third  paragraph,  for  "afiBbung,**  read 
"fixing." 
On  page  555,  in  first  line  of  third  paragraph  from  bottom,  for  "  was,*'  read 


"were.** 


On  page  658,  first  word  in  last  line  out. 
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DECISIOI^S 


OP    THE 


CIRCUIT  AND  DISTRICT  COURTS 


OF   THE 


^  UNITED  STATES,  FOR  THE  NINTH  CIRCUIT. 


Charles  Harley   et  al.  v.  Four  Hundred   and 
Sixty-seven  Bars  Railroad  Iron,  Etc. 

DisTaiCT  Court,  District  of  California, 
January  6,  1870. 

1.  Salvaob  Contract  by  Master   Sustained. — A  contract   made  by  the 

master  with  salyors,  for  the  recovery  of  the  cargo  of  a  sunken  vessel, 
sastained. 

2.  Additional  Compensation  Refused. 

Before  Hoffman,  District  Judge. 

McAUiatera  &  Bergin,  Proctors  for  libellants. 
Sarnxid  M,  Wilson,  Proctor  for  claimants.* 

Hoffman,  J.  There  can  be  no  question  that  the  vessel 
and  property  saved  were  in  a  condition  to  be  the  subject  of 
a  salvage  service. 

The  vessel  had  foundered,  and  had  sunk  with  her  cargo 
to  the  bottom  of  the  bay.  (^T/ie  Reward,  1  "Wm.  Bob.  174; 
Tlie  Princess  Alice,  3  "Wm.  Kob.  158;  Tfie  Emulous,  1  Sumn. 
207,  1  Story,  314;  T/ie  Ceniunoa,  "Wells  R.  482.) 

Nor  does  the  fact  that  a  contract  was  made,  stipulating 
for  the  rate  of  compensation,  to  be  paid  in  the  event  of  and 
proportionate  to  the  degree  of  success,  affect  the  character 
of  a  salvage  service. 
2 


2  Harley  v.  467  Bars  Railroad  Iron.  [Dist.  Ct. 

Opinion  of  the  Court — Hoffman,  J.  [January, 

Parties  may  agree  on  the  amount  of  a  salvage  compensa- 
tion, or  on  the  principles  upon  which  it  shall  be  adjusted, 
and  such  agreements,  if  fairly  made,  and  no  advantage  be 
taken  of  ignorance  or  distress,  are  readily  upheld  by  the 
Courts.  (ITie  Independencey  2  Curtis'  R.  357;  ITie  Emulous, 
1  Sumn.  207;  Bearse  v.  Pigs  Copper,  1  Story,  314;  The  A.  D, 
Patchin,  1  Blpitcf.  414;  2he  True  Blue,  2  Wm.  Rob.  176; 
The  Harry,  2  Eng.  L.  &  Eq.  564.) 

It  is  claimed  by  the  salvors  that  their  agreement  was  made 
under  a  misrepresentation  of  the  facts,  and  that  the  service 
was  more  arduous  and  expensive  than  they  had  a  right  to 
anticipate.  • 

But  it  does  not  appear  that  any  willful  misrepresentation 
was  made  to  them  as  to  the  position  of  the  vessel.  The 
precise  depth  of  water  in  which  she  lay,  and  especially  her 
position  on  the  bottom  in  water  twenty-five  or  thirty  feet 
deep,  were  necessarily  matters  of  conjecture,  and  the  libel- 
lants,  before  entering  into  their  contract,  might  have  visited 
the  wreck,  ascertained  its  position,  and  estimated  the 
chances  and  probable  expense  of  the  service. 

Had  she  been  found  in  shallower  water,  or  more  favorably 
situated  than  they  supposed,  they  would  hardly  have  con- 
sented to  an  abatement  of  the  contract  price.  They  cannot 
now  demand  an  enhancement  of  it  because  the  contrary  has 
proved  to  be  the  case. 

But,  even  if  the  contract  could  be  set  aside,  the  libellants 
would  thereby  gain  no  advantage.  Besides  the  railroad  iron 
libelled  in  this  <jase,  the  vessel  herself  was  also  saved,  and 
restored  to  her  owners.  The  saving  of  vessel  and  cargo 
constituted  but  one  transaction — the  former  being  dependent, 
to  a  great  degree,  on  tlie  previous  success  of  the  latter. 

If  the  contract  be  set  aside,  the  salvors  will  be  entitled  to 
a  just  compensation  for  the  whole  service  to  be  paid  by 
the  owners  of  the  vessel  and  cargo,  in  proportion  to  their 
respective  interests.  In  that  case  they  could  only  recover  in 
this  action  the  proportionate  share  of  the  total  reward  due 
from  the  cargo  which  has  been  libelled.  *  This  would  cer- 
tainly not  exceed  the  amount  agreed  in  the  contract  to  be 
paid. 

If,  in  this  case,  it  had  appeared  that  the  master  of  the  ves- 
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sel  had  used  the  powers  entrusted  to  him,  to  enter  into  an 
agreement  by  which  the  whole  cost  of  saving  both  cargo  and 
vessel  should  be  thrown  upon  the  owners  of  the  former,  and 
the  vessel  restored  to  her  owners  substantially  without 
charge,  I  should  not  hesitate,  notwithstanding  that  the  mas- 
ter has  a  general  authority  to  enter  into  contracts  of  this 
description,  to  pronounce  the  contract  void,  and  not  made 
in  the  execution  of  the  master's  duty  to  act  fairly  and  im- 
partially for  the  best  interests  of  all  concerned — the  owners 
of  the  cargo  as  well  as  the  vessel. 

But  I  do  not  find  any  evidence  that  the  amount  of  salvage 
agreed  to  be  given  was  excessive,  or  beyond  what  might 
•reasonably  have  been  demanded  if  the  saving  of  the  cargo 
had  been  the  sole  object  of  the  salvors'  exertions. 

The  proofs  show  that  in  point  of  fact  the  salvors'  compen- 
sation will  not  cover  their  expenses,  or  at  best  will  leave 
them  but  a  slight  and  insufficient  compensation. 

I  am  not  prepared  to  say,  that  if  their  reward  were  to  be 
estimated  upon  the  aggregate  value  of  cargo  and  vessel,  the 
share  due  from  the  former  would  be  less  than  the  compen- 
sation stipulated  for  in  the  contract. 

Had  the  owners  of  the  cargo,  on  being  apprised  of  the 
disaster,  revoked  the  master's  authority  to  contract  for  its 
Siilvage,  and  notified  the  proposed  salvors  that  they  would 
themselves  undertake  its  recovery,  and  would  not  be  bound 
by  any  agreements  entered  into  by  the  master,  the  case 
might  have  been  difierent.  But  no  such  steps  were  taken, 
and  the  salvors  were  permitted  to  undertake  the  service, 
incur  large  expenses,  and  encounter  the  risks  of  failure, 
without  opposition  or  objection  on  the  part  of  the  owners 
of  the  cargo.  I  am  also  inclined  to  think,  that  had  the  latter 
undertaken  the  service,  it  would  have  been  found  nearly  or 
quite  as  expensive  as  under  the  contract.  But  this,  as  I  am 
not  informed  what  were  the  means  of  effecting  the  service  at 
the  disposal  of  the  owners  of  the  cargo,  is  merely  a  con- 
jecture. 

Under  all  the  circumstances,  my  opinion  is  that  the  libel- 
lants  are  entitled  to  recover  the  compensation  agreed  upon 
in  their  contract,  and  no  more. 

As  there  seems  to  be  some  misunderstanding  or  confusion 
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as  to  the  precise  number  of  tons  of  iron  saved  and  delivered 
to  the  owners  by  them,  a  reference  to  ascertain  that  number 
may  be  taken,  or  the  advocates  of  the  respective  parties  may 
appear  before  the  Judge  in  chambers,  and  establish  the 
facts. 


Thomas  Haggett  v.  J.  W.  Bowman  et  al. 

District  Court,  District  of  California. 
January  10,  1870. 

1.  Mabtkb — Ebbob  in  Judgment  of. — ^An  error  in  judgment  on  the  part  of 

a  master  not  shown  to  be  incompetent  in  respect  to  the  navigation  of  the 
yessel,  will  not  render  the  owners  liable  for  its  conseqaences. 

2.  Insufficibncy  op  TACEiii  AND  AppABEL. — A  deduction  from  the  monthly 

hire  will  be  made,  where  the  voyage  has  been  protracted  by  reason  of 
the  insufficiency  of  the  sails,  etc. 

Before  Hoffman,  District  Judge. 
Pixley  &  Harrison^  Proctors  for  libellant. 
James  McCabe,   Proctor  for  claimants. 

Hoffman,  J.  This  is  an  action  brought  by  the  master  to 
recover  the  monthly  hire  of  the  vessel  of  which  libellant  was 
master,  as  stipulated  by  charter  party. 

The  execution  of  the  charter  party  is  not  denied.  The 
defense  set  up  is  that  the  master  was  incompetent,  that 
he  unnecessarily  delayed  the  voyage,  thereby  defeating  its 
objects,  and  that  the  sails  of  the  vessel  were  old,  and  imfit 
for  use.  It  is  not  pretended  that  the  master  willfully  at- 
tempted to  thwart  the  designs  of  the  charterers.  They  ap- 
pear to  have  been  engaged  in  a  somewhat  undefined  enter- 
prise, of  which  the  principal  objects  were  to  trade  with  the 
natives  of  Alaska,  and  to  search  for  mines  or  mineral  lodes. 

That  the  voyage,  both  going  and  returning,  was  unusually 
long  is  evident.  But  it  is  far  from  clear  that  this  was  owing 
to  the  fault  of  the  libellant.      The  expedition  appears  to 
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have  been  very  imperfectly  organized,  and,  as  Lew,  the 
steward,  expresses  it,  there  was  **  neither  head  nor  tail  to 
the  vessel's  management." 

Capt.  Bowman,  who  was  in  charge  of  the  expedition, 
seems  also  to  have  had  more  or  less  share  in  the  navigation 
of  the  vessel. 

Mr.  Lew  states  that  there  was  a  good  deal  of  talk  and  dis- 
turbance and  jarring  among  the  crew,  but  he  cannot  say 
that  it  was  caused  by  Capt.  Haggett  more  than  any  one  else. 
There  was  evidently  more  time  Qonsumed  in  reaching  the 
point  for  which  they  started,  than  would  have  been  neces- 
sary if  the  vessel  had  taken  the  proper  course,  but  this  Mr. 
Lew  declines  to  attribute  to  the  fault  of  Capt.  Haggett,  as 
no  observation  had  been  taken  for  three  days,  and  no  reck- 
oning obtained.  Some  difference  of  opinion  existed  as  to 
the  propriety  of  going  close  in  to  the  shore,  anchoring,  etc. 
But  these  matters  may,  I  think,  be  considered  as  left  to  the 
master's  discretion.  He  appears  to  have  been  interested  in 
the  adventure.  He  is  acquitted  of  all  intention  to  frustrate 
its  objects,  or  impede  the  operations  of  his  associates,  and 
even  if  he  did  commit  an  error  of  judgment,  and  was  as 
Capt.  Bowman  says,  "too  much  afraid  of  the  land,"  that 
circumstance  affords  no  reason  why  the  charterers  should 
not  pay  the  stipulated  sum  for  the  hire  of  the  vessel. 

It  has  seemed  to  me  that  the  respondents  are  attempting 
to  attribute  to  the  fault  of  the  libellant  the  failure  of  an  en- 
terprise, the  want  of  success  of  which  was  due  to  other 
causes. 

It  is  established  beyond  controversy,  that  the  sails  were 
old,  and  required  continual  repairs. 

Mr.  Lew  states  that  this  caused  danger,  delay  and  much 
inconvenience. 

So  far  as  I  can  gather  from  the  terms  of  this  very  inar- 
tiiicially  drawn  charter  party,  the  hirers  of  the  vessel  were 
to  furnish  a  full  crew,  provisions,  and  utensils  for  the  voy- 
age, and  to  pay  all  port  charges  and  other  expenses  that 
might  accrue  on  the  voyage  and  fitting  out  of  the  vessel. 

The  libellant  has  presented  a  claim  for  various  expenses 
incurred  by  him.  I  hardly^think  it  could  have  been  intended 
by  the  parties,  that  anchors,  flags,  and  other  articles  neces- 


6  Haggett  v.  Bowman.  p)ist.  Ct. 

Opinion  of  the  Court — Hofifman,  J.  [January, 

sary  to  the  vessel,  and  which  still  remain  on  board  as  part 
of  her  apparel,  furniture,  and  appurtenances,  should  be 
paid  for  by  the  hirers  and  retained  by  the  master. 

The  sums  paid  for  these  articles  should,  therefore,  be  de- 
ducted from  the  account  by  the  master. 

I  think,  too,  that  the  condition  of  the  sails,  to  some  ex- 
tent, protracted  the  voyage,  and  as  the  vessel  was  hired  by 
the  month  a  deduction  should  be  made  on  that  account. 

The  whole  time  during  which  she  was  engaged  in  the  ser- 
vice was  three  months  ancj  nine  days,  at  the  rate  of  $150  per 
month. 

The  bill  of  Wright  &  Bowne,  sworn  to  as  correct  by  the 
master,  is  $143.44. 

From  this  should  be  deducted,  for  anchor,  etc   .    ...   29.10 

For  side  lights,  (lanterns) 21.50 

For  hand  leads  and  line 4.75 

$55.35 

The  bill  for  custom-house  fees-^$13.50 — appears  to  be 
properly  chargeable  to  the  respondents. 

There  is  also  to  be  deducted  $20,  paid  to  libellant  by  Mr. 
Lew  on  account  of  his  disbursements. 

I  shall  deduct  from  the  monthly  hire,  otherwise  due,  the 
hire  for  nine  days,  and  allow  the  libellant  $150  per  month 

for  the  period   of   three  months $450.00 

For  outfit,  charges,  etc $143.44 

C.  H.  fees 13.50 

$256.94 

Less  for  anchor,  etc $55.35 

Amount  paid  by  Lew 20.00 

$75.35 

$181.59 

Total $626.59 

For  which  sum,  in  gold  coin,  a  decree  will  be  entered. 
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John    Catlix,  Assignee     of    John    A.   Daly   v. 

William   Currier. 

CiRCurr  Court,  District  of  Oregon. 
January  17,  1870. 

1.  CHAiTEii  MoBTOAOE — When  Void. — A  mortgage  of  personal  property, 
accompanied  by  an  oral  agreement  or  understanding  between  the  parties 
thereto,  that  the  property  should  remain  in  th6  possession  of  the  mort- 
gagor, and  be  disposed  of  by  him  in  the  course  of  his  business,  and  the 
proceeds  thereof  applied  to  his  own  use,  is  a  conveyance  or  assignment 
of  such  property  in  trust  for  the  person  making  the  same,  and,  therefore, 
void  as  against  the  creditors  existing  or  subsequent  of  such  mortgagor. 
(Or.  Code,  655.) 

2.  FoBBCLosuBB — BiOHTs  OF  Thibd  Pbbsons.— A  decree  foreclosing  a  chattel 
mortgage  does  not  affect  the  rights  of  third  persons  in  the  goods  men- 
tioned therein . 

Before  Deady,  District  Judge. 

This  action  was  brought  to  recover  damages  for  the  con- 
version by  the  defendant,  to  his  own  use,  of  a  stock  of  hats 
and  hatter's  tools,  alleged  to  have  belonged  to  the  estate  of 
Daly. 

On  the  trial,  the  Court,  sitting  without  a  jury,  found  the 
following  facts : 

I.  That  about  the  month  of  November,  1866,  the  defend- 
ant being  then  and  ever  since  engaged  in  the  business  of  a 
merchant  tailor  and  clothier  at  number  103  Front  street, 
Portland,  formed  a  partnership  with  John  A.  Daly,  a  hatter, 
to  carry  on  the  hat  business  under  the  firm  name  of  John  A. 
Daly  &  Co.,  at  the  defendant's  place  of  business  aforesaid; 
and  that  the  defendant,  at  the  commencement  of  said  part- 
nership, advanced  said  firm  the  sum  of  $1,500  in  gold'coin; 
and  on  March  12,  1867,  indorsed  the  note  of  the  firm  for 
the  sum  of  11,000  in  gold  coin,  which  he  afterwards  paid 
with  interest  to  Ladd  &  Tilton,  bankers,  at  Portland. 

n.  That  Daly  expended  the  $1,500  aforesaid,  in  the  pur- 
chase of  stock  for  the  firm,  and  at  the  same  time  obtained 
about  $2,500  worth  of  stock  on  credit,  and  that  on  Decem- 
ber 24,  1867,  said  firm,  by  agreement  of  the  parties  thereto, 
was  dissolved,  and  the  stock  of  goods  and  fixtures  on  hand 
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were  turned  over  to  Daly,  who  was  to  continue  the  business 
on  his  own  account  at  the  same  place. 

III.  That  the  business  of  Daly  &  Co.  yielded  no  profits, 
nor  did  the  defendant  receive  any  money  from  it  as  profits 
or  otherwise,  but  that  Daly  during  the  existence  of  the  firm 
drew  out  of  the  business  from  $50  to  $75  per  month  for  his 
suppoi-t.  That  at  the  date  of  the  dissolution  aforesaid  Daly 
&  Co.  were  owing  the  defendant  the  sum  of  $2,546  in  gold 
coin,  for  money  advanced  and  paid  by  the  defendant  as 
aforesaid,  for  which  sum  Daly  then  gave  his  promissory 
note,  payable  on  demand  to  the  defendant  or  order,  with  in- 
terest at  one  per  centum  per  month,  to  secure  the  payment  of 
which  note,  Daly  at  the  same  time  executed  a  mortgage  to 
the  defendant  upon  the  stock  and  fixtures  of  the  hat  business 
aforesaid,  then  being  and  to  remain  at  103  Front  street 
aforesaid,  with  condition  that  the  same  should  be  void  upon 
the  payment  of  $2,546  in  gold  coin,  on  or  before  December 
24,  1868,  with  interest  at  the  rate  of  one  per  centum  per 
month;  that  the  mortgage  further  provided  that  if  default 
should  be  made  in  the  payment  of  the  principal  sum,  or  any 
installment  of  the  interest  thereon,  then  the  mortgagee  was 
empowered  to  take  the  goods  into  his  possession  and  sell 
the  same  by  due  process  of  law,  or  by  agreement  of  the  par- 
ties, and  out  of  the  money  arising  therefrom  to  pay  the 
debt,  interest,  charges,  etc.,  and  until  default  be  made  as 
aforesaid,  the  mortgagor,  or  his  assignees,  were  to  remain  in 
the  possession  of  the  goods  and  in  the  full  and  free  use  and 
enjoyment  of  the  same. 

IV.  That  the  mortgage  aforesaid  was  duly  filed  in  the 
County  Clerk's  office  of  the  proper  county  on  December  27, 
1867,  but  no  affidavit  was  ever  made  or  filed  by  the  mort- 
gagee, therein  setting  forth  his  interest  in  the  mortgaged 
property.  That  Daly  made  default  and  failed  to  pay  the 
principal  sum  mentioned  in  such  mortgHge  and  the  install- 
ments of  interest  thereon,  or  any  part  thereof,  although  re- 
quested so  to  do,  whereupon  the  defendant  on  or  about 
November  25,  1868,  took  possession  of  all  the  stock  and  fix- 
tures then  in  the  possession  of  Daly,  at  number  103  Front 
street  aforesaid. 

V.  That  at  the  execution  of  the  mortgage  aforesaid  it  was 
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orally  agreed  and  understood  between  the  parties  thereto, 
that,  notwithstanding  said  mortgage,  Dalj  might  dispose  of 
the  stock  of  goods  in  the  course  of  his  business,  and  that 
any  new  or  additional  stock  which  Daly  might  purchase  to 
supply  the  place  of  that  so  sold,  should  be  bound  by  and 
included  within  the  terms  and  operation  of  said  mortgage, 
and  that  in  pursuance  of  such  oral  agreement,  Daly  sold 
from  the  original  stock  and  added  thereto  by  purchase;  that 
when  the  stock  was  turned  over  to  Currier  as  aforesaid, 
there  was  remaining  on  hand  of  the  goods  mentioned  in  the 
mortgage  what  was  equal  in  value  to  $700  in  gold  coin,  and 
of  the  fixtures  so  mentioned,  what  was  equal  in  value  to 
$100  in  gold  coin,  and  of  goods  that  had  been  added  by  Daly 
to  the  original  mortgaged  stock  what  was  equal  in  value 
to  $975  in  gold  coin. 

VI.  That  on  December  19,  1868,  Daly  was,  by  the  Dis- 
trict Court  for  the  district  aforesaid,  duly  adjudged  a  bank- 
rupt upon  the  petition  of  his  creditors,  and  that  on  January 
13,  1869,  the  plaintiff,  being  then  duly  qualified  as  assignee 
of  the  estate  of  the  said  Daly,  duly  demanded  of  the  de- 
fendant the  property  above  mentioned,  whereupon  the  de- 
fendant delivered  to  the  plaintiff  all  that  part  of  the  goods 
in  his  possession  which  had  been  purchased  by  Daly  since 
the  execution  of  the  mortgage;  but  as  to  the  goods  and  fix- 
tures then  in  his  possession,  an4  included  and  mentioned  in 
said  mortgage,  the  same  being  of  the  value  of  $800  in  gold 
coin,  the  defendant  refused  to  deliver  the  same  to  the  plaint- 
iff, but  retained  the  same  as  his  own  properiy,  under  and  by 
virtue  of  the  mortgage,  and  the  default  of  Daly  in  not  per- 
forming the  conditions  therein. 

VII.  That  the  defendant  withdrew  from  the  firm  of  Daly 
&  Co.,  and  transferred  his  interest  in  the  stock  and  fixtures 
thereof,  and  received  the  mortgage  as  aforesaid,  without  any 
fraudulent  intent,  and  without  any  intent  to  hinder,  delay  or 
defraud  the  creditors  of  him,  the  said  Daly,  but  for  the  pur- 
pose of  protecting  his  own  interest  and  securing  his  debt. 

Vm.  That  on  December  1,  1868,  defendant  commenced 
a  suit  in  the  Circuit  Court,  for  the  county  of  Multnomah, 
to  foreclose  the  mortgage  aforesaid,  and  that  on  January  2, 
1869,  for  want  of  an  answer  by  the  only  defendant  in  said 
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suit,  the  said  Daly,  said  Circuit  Court  adjudged  and  decreed 
among  other  things,  that  the  lien  of  said  mortgage  be  fore- 
closed, and  that  the  property  mentioned  therein  be  sold  as 
by  law  provided,  to  satisfy  the  debt  aforesaid,  due  from  said 
Daly  to  said  Currier,  but  that  no  sale  appears  to  have  been 
made  of  such  property  or  any  part  thereof,  by  virtue  of  or 
in  pursuance  of  such  decree  or  otherwise. 

IX.  That  the  decree  aforesaid  recites  that  the  summons 
and  copy  of  the  complaint  in  such  suit  had  been  duly  sei'ved 
upon  the  defendant  therein,  and  that  the  time  for  answering 
such  complaint  had  expired,  whereas  it  appears  from  the 
original  summons  in  such  suit  that  the  same  was  sei*ved  by 
a  person  specially  appointed  by  the  proper  Sheriff  to  serve 
the  same;  but  that  the  return  of  such  person  as  to  making 
such  ser^dce  is  not  proven  by  his  affidavit,  or  otherwise  than 
by  his  mere  certificate. 

And  the  Court  being  then  unadvised  as  to  what  conclu- 
sion of  law  should  be  drawn  from  the  premises,  directed  the 
matter  to  be  argued  by  counsel,  after  which  the  following 
conclusions  of  law  were  found : 

I.  That  the  writing  executed  by  Daly  on  December  24, 1867, 
purporting  to  be  a  mortgage  of  a  certain  stock  of  goods  and 
fixtures  to  the  defendant  herein,  taken  in  connection  with 
the  contemporaneous  oral  agreement  of  said  Daly  and  de- 
fendant as  set  forth  in  the  findings  of  fact  aforesaid,  was 
and  is  a  valid  mortgage  of  said  fixtures,  but  was  and  is  not 
a  mortgage  of  said  stock  of  goods,  but  a  conveyance  or 
assignment  by  said  Daly  of  the  same  to  said  defendant,  in 
tmst  for  the  use  and  benefit  of  said  Daly,  and  therefore  was 
and  is  void  and  of  no  effect,  as  to  said  stock  of  goods,  as 
against  the  plaintiff  herein. 

II.  That  the  goods  and  fixtures  aforesaid  never  having  been 
seized  or  sold  under  the  decree  purporting  to  foreclose  the 
mortgage  thereon,  the  title  thereto  nor  the  rights  of  the  par- 
ties to  this  action,  tlierein,  were  and  are  in  no  way  affected 
thereby,  and  therefore  it  is  immaterial  whether  such  decree 
was  given  before  or  after  the  commencement  of  the  pro- 
ceedings in  bankruptcy  against  Daly,  or  whether  or  not  the 
same  is  void  for  want  of  a  sufficient  proof  of  the  ser\'ice  of 
the  summons  upon  said  Daly,  or  w^hether  or  not  the  same 
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was  obtained  after  the  demand  of  the  plaintiff  herein  for 
the  possession  of  the  property. 

m.  That  the  defendant  herein,  wrongfully  converted  to 
his  own  use  the  goods  aforesaid  of  the  value  of  $700,  afore- 
said, by  refusing  to  deliver  the  same  to  the  plaintiff  herein 
when  duly  demanded  thereto,  wherefore  the  plaintiff'  is  en- 
titled to  recover  off  and  from  said  defendant  the  value  of 
said  goods  so  converted  to  his  own  use  as  aforesaid. 

J,  W.  Whalley  and  M.  JV.  Fechheimer,  for  plaintiff. 

Lansing  Stout  and  Johti  H.  Reed,  for  defendant. 

Deady,  J.  The  material  question  in  this  case  is  involved 
in  the  first  conclusion  of  law  stated  in  the  findings  of  the 
Court.  Is  the  writing  executed  by  Daly  to  the  defendant, 
purporting  to  mortgage  to  the  latter  certain  goods,  when 
taken  in  connection  with  the  contemporaneous  oral  agree- 
ment and  understanding  of  the  parties,  a  simple  mortgage 
or  a  conveyance  or  transfer  of  the  property  in  question,  in 
trust,  for  the  use  and  benefit  of  Daly,  and  therefore  void  as 
against  creditors  ? 

This  question  does  not  arise  under  any  provision  of  the 
Bankrupt  Act.  While  there  is  some  reason  for  supposing 
that  Daly  was  insolvent  when  he  executed  the  so-called 
mortgage  to  the  defendant,  yet  there  is  nothing  in  the  case 
to  show  that  he  owed  any  other  debts  than  the  one  due  the 
defendant.  Under  these  circumstances,  even  if  Daly  was 
insolvent,  it  could  not  be  said  that  the  writing  was  either 
executed  or  received,  with  an  intention  to  give  or  receive  a 
preference,  or  to  hinder  or  delay  existing  creditors,  or  to 
evade  or  defeat  any  provisions  of  the  Bankrupt  Act. 

The  question  therefore  turns  upon  the  statute  of  the  State 
and  the  general  principles  of  law  applicable  to  such  a  trans- 
action. By  the  former  it  is  declared  that  a  mortgage  of 
personal  property  unaccompanied  by  immediate  possession 
creates  a  disputable  presumption  of  fraud  as  against  the 
creditors  of  the  mortgagor,  unless  the  same  is  duly  filed  or 
recorded  as  provided  by  law  (Or.  Code,  339) ;  and  also  that 
all  conveyances  and  transfers  of  goods  and  chattels,  in  trust 
for  the  person  making  the  same,   shall  be  void  as  against 
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the  creditors,  existing  or  subsequent  of  such  person.     (Or. 
Code,  655.) 

A  chattel  mortgage  is  a  pledge  of  personsil  property  as  a 
security  for  the  performance  of  some  act — such  as  the  pay- 
ment of  an  existing  debt.  The  law  allows  the  property 
pledged  to  remain  in  the  possession  of  the  mortgagor  if  the 
mortgage  is  put  on  record  as  notice  to  the  world.  But  if 
the  mortgage  be  also  coupled  with  a  condition  or  agree- 
ment that  the  mortgagor  may  treat  the  goods  as  if  he  were 
the  owner  of  them — may  sell  them  at  his  option  and  receive 
the  proceeds  to  his  own  use — such  condition  or  agreement 
avoids  the  mortgage.  The  two  cannot  stand  together.  Such 
use  of  the  mortgaged  property  by  the  mortgagor  is  utterly 
inconsistent  "wdth  the  idea  of  giving  a  pledge  or  security  to 
the  mortgagee.  In  legal  effect  it  is  a  sham,  a  nullity — a 
mere  shadow  of  a  mortgage,  only  calculated  to  ward  off  other 
creditors — a  conveyance  in  trust  for  the  benefit  of  the  person 
making  it,  and  therefore  void  as  against  creditors. 

In  this  case,  it  is  shown  by  the  finding  of  the  Court  (and 
the  tQstimony  of  the  defendant  was  clear  and  unequivocal 
upon  that  point)  that  by  the  understanding  between  the  de- 
fendant and  Daly,  the  latter  was  to  continue,  not  only  in  the 
possession  of  the  goods,  but  to  sell  and  dispose  of  them  in 
the  course  of  his  business,  at  his  option,  and  take  the  pro- 
ceeds to  his  own  use — and  so  he  did  with  the  knowledge  and 
consent  of  the  defendant  until  the  defendant  took  possession 
near  the  close  of  the  year  1868.  As  against  the  other  cred- 
itors of  the  bankrupt,  the  defendant  cannot  claim  anything 
in  this  property  by  such  a  transaction.  In  re  Manly  (2  Law 
Times  B.  R.  89),  decided  by  Mr.  Justice  Leavitt  of  the 
Southern  District  of  Ohio,  is  a  case  on  all  fours  with  the 
one  under  consideration,  and  there  the  mortgage  was  held 
void  as  to  creditors. 

The  case  of  Godchanx  et  al,  v.  Mul/ord  et  al.  (26  Cal.  316), 
cited  by  counsel  for  defendant,  is  not  in  point.  In  that  case 
it  was  held,  that  in  all  mortgages  of  goods  and  chattels, 
whether  accompanied  by  possession  or  not,  there  is  a  trust 
created  in  favor  of  the  mortgagor,  as  to  the  surplus,  if  any, 
and  that  the  statute  of  frauds  which  declares  all  transfers  of 
goods  made  in  trust  for  the  party  making  the  same,  to  be 
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void  as  to  creditors,  does  not  apply  to  such  a  trust.  That 
the  trust  as  to  the  surplus  is  not  the  object  of  the  transfer, 
but  a  mere  incident,  and  does  not  bring  the  transaction 
within  the  purview  of  the  statute.  But  in  the  case  at  bar, 
the  trust  created  was  something  more  than  a  mere  legal  im- 
plication that  the  surplus,  if  any,  after  paying  the  debt  of 
the  defendant,  should  be  held  by  him  for  the  benefit  of 
Daly.  As  has  been  shown,  it  was  an  express  agreement  that 
notwithstanding  the  mortgage  to  the  defendant,  Daly  might 
proceed  to  dispose  of  the  goods  as  his  own  and  receive  the 
proceeds  to  his  own  use.  This  was  an  express  trust  in  favor 
of  Daly,  as  to  all  the  mortgaged  goods,  which  rendered  the 
mortgage  itself  totally  inoperative,  so  long  as  the  goods 
were  allowed  to  remain  in  Daly's  possession.  As  the  mort- 
gage became  forfeited  within  a  month  from  its  execution, 
for  the  want  of  payment  of  the  first  installment  of  interest 
on  the  debt,  it  was  in  the  power  of  the  defendant  to  have 
terminated  this  trust  at  any  time  thereafter,  by  taking  the 
goods  into  his  own  possession.  But  he  saw  proper  to  leave 
them  with  Daly,  with  the  power  to  use  and  dispose  of  them 
as  his  own,  and  now  the  law  and  good  morals  agree  that  the 
defendant  should  not  be  preferred  to  other  creditors,  who, 
it  may  be,  trusted  Daly  upon  the  faith  of  this  unqualified 
possession  and  apparent  absolute  ownership. 

But  it  is  said  by  the  counsel  for  defendant,  that  the  ques- 
tion of  ** fraudulent  intent"  under  the  statute  is  a  question 
of  fact  (Or.  Code,  657),  and  that,  as  the  Court  has  found  as 
a  matter  of  fact  that  the  defendant  acted  in  the  premises 
without  any  intent  to  defraud  any  one,  the  only  conclusion 
of  law  proper  to  be  drawn  from  the  facts  is  in  favor  of  the 
validity  of  the  mortgage. 

This  argument,  it  seems  to  me,  is  based  upon  two  errone- 
ous assumptions.  lirat,  That  the  fraudulent  intent  of  which 
the  statute  speaks  as  sufficient  to  avoid  a  mortgage  is,  in 
any  case,  the  intent  of  the  mortgagee;  and.  Second,  That  the 
question  of  ** fraudulent  intent"  is  involved  in  this  case 
at  all. 

The  ''fraudulent intent"  which  by  section  52  of  the  chapter 
on  conveyances  (Or.  Code,  657)  is  made  a  question  of  fact 
in  all  cases  arising  under  titles  II,  III  and  IV  of  that  chapter, 
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is  the  intent  of  the  grantor  or  vendor,  and  not  that  of  the 
grantee  or  vendee.  It  is  not  found  in  this  case  whether 
Daly,  the  alleged  mortgagor,  acted  in  good  faith  or  not.  It 
is  possible  that  he  acted  in  bad  faith,  notwithstanding  the 
defendant  acted  in  good  faith.  But  the  fact  is  not  material. 
Nor  does  section  52  of  the  chapter  on  conveyances  include 
the  provision  of  the  statute  (Or.  Code,  339)  which  furnishes 
the  special  rule  as  to  when  a  sale  or  assignment  or  mortgage 
of  personal  property  is  to  be  deemed  fraudulent  and  void  as 
to  creditors,  because  not  accompanied  by  an  immediate  de- 
livery and  a  continued  change  of  possession. 

As  to  the  second  error  of  the  argument  under  considera- 
tion, it  is  suflScient  to  say,  that  such  a  mortgage  or  convey- 
ance as  this — a  conveyance  in  trust  for  the  party  making  it — 
is  declared  void  as  to  creditors,  as  a  matter  of  public  policy, 
without  reference  to  the  intent  of  the  parties  tiiereto.  The 
law  assumes  absolutely,  and  beyond  doubt  correctly,  that  in 
no  circumstances  can  such  a  transaction  be  upheld  in  jus- 
tice to  creditors.  That  is  this  case,  and  whatever  may  have 
been  the  intention  of  the  parties,  the  law  for  the  protection 
of  the  general  creditors  of  the  debtor,  declares  the  so-called 
mortgage  void,  because  made  in  trust  for  Daly. 

As  to  the  second  conclusion  of  law,  the  matter  seems  too 
plain  for  argument.  The  decree  foreclosing  the  mortgage, 
at  most  only  extinguished  the  right  of  redemption  as  be- 
tween Daly  and  the  defendant.  There  was  no  seizure  or 
sale  of  the  goods  under  the  decree,  and  beyond  extinguish- 
ing the  right  of  redemption,  as  stated,  it  had  no  effect  upon 
the  property  in  the  goods,  even  between  the  mortgagor  and 
mortgagee.  But  more  than  that,  the  plaintiff  was  not  a 
party  to  this  decree  and  the  writing  upon  which  it  is  based,' 
however  valid  between  the  parties  to  it,  is  void  as  to  the 
general  creditors  whom  he  represents. 

There  must  be  a  judgment  for  the  plaintiff  for  the  value 
of  the  goods. 
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Benjamin  Stark  v.  Lewis   M.  Starr. 

CiKCUiT  Court,  District  of  Oregon, 
February  8,  1870. 

1.  Equitable  Title  no  Defense  to  Action  at  Law. — An  equitable  title  is 

uo  defense  to  an  action  for  possession  by  the  holder  of  the  legal  title. 

2.  Town  Site  Act  not  in  fobckpbior  to  July  17,  1854. — The  Act  of  May  23, 

1844  (5  Stat.  657),  commonly  called  the  Town  Site  Act,  was  not  in  force 
in  Oregon  prior  to  July  17,  1854. 

3.  Ejectment,  Defendant  must  plead  his  Title. — The  Oregon  Code  (226) 

does  not  allow  a  defendant  in  ejectment  to  defeat  the  plaintiff,  by  giving 
in  evidence  any  estate  in  himself  or  another  in  the  property  in  contro- 
versy^nnless  the  same  be  pleaded  in  his  answer. 

4.  Color  of  Title. — Color  of  title  is  only  the  appearance  of    title,  and 

therefore  it  matters  not  whether  the  grantor  in  a  deed  had  any 
title  or  not,  if  it  appears  from  the  face  of  such  deed,  when  compared 
with  the  law  regulating  the  subject,  that  he  might  have  had  title,  his 
formal  conveyance  gives  color  of  title  to  possession,  taken  or  held 
under  it.  • 

5.  P088E8SION  Pbesumed  to  be  Kiohtful. — Possession  is  presumed  to  be 

rightful  until  the  contrary  appears,  and  therefore  adverse  to  the  title  of 
any  other  claimant;  and  this  rule  extends  to  the  case  of  a  vendee  as 
against  his  vendor  after  the  performance  of  the  conditions  of  purchase 
by  the  former. 

6.  When  Value  of  Impbovements  may  be  set  off  aoainst  Mesne  Pbofits. — 

A  person  in  possession  under  color  o^  title,  who  believes,  and  has  good 
reason  to  believe  that  his  title  is  good,  is  acting  in  good  faith,  %o  as  to 
entitle  him  to  set  off  the  value  of  improvements  made  by  him  upon  the 
•     property,  against  a  claim  for  mesne  profits. 

7.  Possession  pbesumed  to  be  in  Good  Faith. — A  person  in  possession 

under  color  of  title,  who  makes  permanent  improvements  upon  the  prop- 
erty, is  presumed  to  be  acting  in  good  faith  until  the  contrary  appears. 

8.  What  is  a  Permanent  Impbovement. — A  permanent  improvement  is  some- 

thing done  or  put  upon  the  land  by  the  occupant  which  he  cannot 
remove,  either  because  it  has  become  physically  impossible  to  separate 
it  from  the  land  or  in  contemplation  of  law,  it  has  been  annexed  to  the 
soil  and  become  a  part  of  the  freehold. 

9.  Id.— Value    Set    off. — To    entitle    a    defendant    in    an    action    for 

mesne  profits  to  set  off  the  value  of  improvements  made  upon  the  land 
against  such  profits,  they  must  not  only  be  permanent,  but  they  must 
add  to  the  future  value  of  the  property  for  the  ordinary  purposes  for 
which  it  is  or  may  be  used. 

10.  Street  Impbovement  not  an  Improvement  on  the  Pbopebty. — A  street 

improvement  is  not  an  improvement  made  on  the  property,  upon 
which  the  assessment  was  made  for  such  improvement,  and  therefore  the 
value  of  it  cannot  be  set  off  by  the  oocupant  against  a  claim  for  mesne 
profits. 
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11.  StBEKT    AaSESSMBNTH   MAY  BE  SET  OFF  AGAINST  MkSNE  PboFITB. — It    Is    the 

duty  of  a  party  in  possession  of  property,  claiming  title  or  interest 
therein,  to  pay  the  taxes  and  charges  imposed  thereon,  and  therefore  an 
assessment  for  street  improvement  paid  by  a  defendant  in  an  action  for 
mesne  profits,  is  a  proper  deduction  from  the  gross  value  of  the  rents 
of  the  property,  in  estimating  the  actual  damage  which  the  plaintiff 
has  sustained,  by  the  defendants  withholding  of  the  possession. 

Before  Deady,  District  Judge. 

On  December  21,  1868,  the  plaintiff.  Stark,  commenced 
separate  actions  against  six  persons,  then  in  possession  of  dif- 
ferent portions  of  the  premises  in  controversy.  On  May  3, 
1869,  the  defendants  in  these  sereral  actions  answered,  dis- 
claiming any  interest  in  the  property,  and  alleging  fcat  they 
were  in  possession  simply  as  the  tenants  of  the  defendant, 
Starr.  On  the  same  day  Starr  appeared,  and  was  made  de- 
fendant in  place  of  the  tenants.  (Or.  Code,  226.)  There- 
upon, in  pursuance  o^the  stipulation  of  the  parties,  an  order 
was  made  consolidating  the  actions  and  allowing  the  parties 
to  plead  anew,  and  proceed  as  if  the  action  had  been  orig- 
inally commenced  against  Starr  for  the  whole  premises. 

On  May  11,  the  defendant  answered  the  complaint  in  the 
consolidated  action,  whereby  he  denied  each  material  allega- 
tion thereof,  except  those  in  relation  to  the  citizenship  of 
the  parties  and  the  value  of  the  premises;  and  also  alleged 
that  he  had  an  '*  equitable  title"  to  the  premises,  and  w^ 
entitled  to  the  possession  thereof.  On  June  14,  on  motion 
of  plaintiff,  the  last  mentioned  allegation  was  stricken  from 
the  answer  as  "immaterial  and  frivolous,"  for  the  reason 
that  an  equitable  title  or  interest  in  land  is  no  defense  to  an 
action  for  possession  by  the  holder  of  the  legal  title. 

On  August  4,  and  days  following,  in  pursuance  of  the 
stipulation  of  the  parties,  the  cause  was  tried  by  the  Court 
without  the  intervention  of  a  jury. 

JViUiam  Strong  and  Lansing  Stout^  for  plaintiff. 

David  Logan  and  W.  W,  Chapynan,  for  defendant. 

Deady,  J.  The  complaint  alleges  that  the  plaintiff  is  a 
citizen  of  Connecticut,  and  the  defendant  a  citizen  of  Ore- 
gon, and  tliat  tlia  premises  in  controversy  exceed  in  value 
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the  sum  of  five  hundred  dollars;  that  the  plaintiff  is  and  for 
more  than  six  years  has  been  the  owner  and  entitled  to  the 
immediate  possession  of  lots  one  and  two  and  the  north  half 
of  lot  four  in  block  eighty-one  in  the  city  of  Portland;  and 
that  the  defendant  wrongfully  withholds  from  the  plaintiff 
the  possession  of  said  premises  and  has  so  withheld  such 
possession  for  the  period  of  six  years,  to  his  damage  $30,000. 

On  the  trial  plaintiff  gave  in  evidence  a  patent  from  the 
United  States  to  himself,  dated  December  8,  1860,  to  a  cer- 
tain tract  of  land  in  the*  city  of  Portland,  including  the 
premises  in  controversy.  The  defendant  offered  evidence 
to  show  that  the  premises  were  a  part  of  a  tract  of  land 
called  the  town  of  Portland,  which  had  been  laid  off  in  lots 
and  blocks  since  1860,  and  upon  which  trade  and  commerce 
had  been  carried  on  more  or  less  ever  since.  This  evidence 
was  offered  to  show  title  to  the  premises  in  the  defendant  as 
an  occupant  thereof  under  the  Act  of  Congress  of  May  23, 
1844  (5  Stat.  657),  commonly  called  the  '*Town  Site  Act." 
Being  objected  to,  it  was  excluded,  because  the  **  Town  Site 
Act"  was  not  in  force  in  Oregon  prior  to  its  extension  here 
by  the  act  of  July  17,  1854.  (10  Stat.  305.)  And  as  it  ap- 
peared from  the  patent  to  the  plaintiff  that  he  was  a  "set- 
tler" upon  the  land  under  the  Act  of  Congress  of  Sept.  27, 
1860  (9  Stat.  497),  commonly  called  the  Donation  Act,  prior 
to  the  passage  of  the  act  of  July  17,  1854,  his  right  under 
the  first  act  could  not  be  divested  by  the  second  one. 
{Lotvnsdale  v.  F&rtland  et  aL,  1  Deady,  8;  Stark  v.  Starr, 
6  Wal.  413.) 

Again,  this  evidence  was  not  admissible  because  no  such 
defense  or  right  was  pleaded  by  the  defendant.  The  Code 
does  not  allow  a  defendant  in  ejectment,  to  defeat  the  plaint- 
iff by  giving  **  in  evidence  any  estate  in  himself  or  another 
in  the  property,  *  *  unless  the  same  be  pleaded  in  his 
answer."    (Or.  Code,  226.) 

Except  this,  the  defendant  offered  no  evidence  to  show 
title  in  himself  or  to  impeach  or  deny  that  of  the  plaintiff. 
The  legal  title,  therefore,  being  in  the  plaintiff,  he  has  a  pres- 
ent right  to  the  possession  and  must  have  judgment  accord- 
ingly.    Indeed,  this  conclusion  was  practically  admitted  on 

the  trial  by  the  counsel  for  the  defendant. 
3 
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The  defendant  thenoflfered  evidence  to  show  that  he  had  im- 
proved the  property  for  the  purpose  of  setting  off  the  present 
value  of  such  improvements  against  the  claim  of  the  plaintiff 
for  damages  for  withholding  the  possession  of  the  same. 

The  Code  provides  that  in  ejectment,  the  plaintiff  may, 
in  the  same  action,  recover  damages  for  withholding  the 
possession  for  the  term  of  six  years  prior  to  the  commence- 
ment of  the  action  and  to  the  time  of  giving  a  verdict 
therein,  exclusive  of  the  use  of  permanent  improvements 
made  by  defendant;  and  also,  that: 

"When  permanent  improvements  have  been  made  upon 
the  property  by  the  defendant,  or  those  under  whom  he 
claims,  holding  under  color  of  title  adversely  to  the  claim  of  the 
plaintiffs  in  goodfaiihy  the  value  thereof  at  the  time  of  trial 
shall  be  allowed  as  a  set-off  against  such  damages."  (Or. 
Code,  226-7.) 

Objection  was  made  to  the  evidence  concerning  improve- 
ments because  the  supposed  set-off  was  not  pleaded  in  the 
answer.  The  objection  was  sustained,  but  the  defendant 
had  leave  to  then  file  an  amended  answer,  in  which  it  is 
alleged,  that  he  and  "those  under  whom  he  claims  have 
been  and  now  are  holding  under  color  of  title  adversely  to 
the  plaintiff  in  good  faith,"  and  that  while  so  holding  they 
made  permanent  improvements  upon  the  premises,  of  the 
present  value  of  112,312,  which  sum,  or  so  much  thereof  as 
may  be  necessary,  the  defendant  will  set  off  against  the  dam- 
ages to  which  the  plaintiff  may  be  entitled  for  the  use  and 
occupation  of  the  premises.  To  this  amended  answer  the 
plaintiff  filed  a  replication,  denying  specifically  each  allega- 
tion thereof,  except  the  one  in  relation  to  the  present  value 
of  the  improvements,  and  as  to  this,  it  alleged  that  the  value 
of  the  improvements  upon  lots  one  and  two  was  not  more 
than  $3,080,  and  that  tliere  were  no  permanent  improve- 
ments of  any  present  value  on  the  north  half  of  lot  four. 

The  evidence  offered  by  the  defendant  was  then  heard  and 
received,  and  the  case  argued  and  submitted. 

In  the  consideration  of  the  case  the  following  questions 
arise : 

1.  What  damages  is  the  plaintiff  entitled  to  for  the  wrong- 
ful withholding  of  the  premises  by  the  defendant? 
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2.  Did  the  defendant  or  those  under  whom  he  claims 
make  permanent  improvements  upon  the  property,  while 
holding  under  color  of  title  adversely  to  the  claim  of  the 
plaintiff^  in  good  faith ;  and 

3.  If  so,  what  is  the  present  value  of  such  improvements? 
The  measure  of  damages  for  withholding  the  possession 

of  the  premises  is  the  value  of  the  use  and  occupation  of 
the  same,  exclusive  of  the  use  of  permanent  improvements 
made  by  defendant. 

There  is  no  direct  testimony  as  to  whether  or  not  all  the 
improvements  upon  the  premises  were  made  by  the  defend- 
ant or  those  under  whom  he  claims,  but  such  is  the  reason- 
able inference.  The  possession  of  the  defendant  and  his 
vendors  extends  back  to  1850,  except  as  to  lot  one,  and  that 
is  shown  to  have  commenced  not  later  than  1857.  It  is  also 
quite  probable  from  the  testimony  that  all  the  improve- 
ments which  the  defendant  seeks  to  set  off  against  the 
plaintiff's  claim  for  damages  were  made  by  the  defendant 
while  sole  occupant  of  the  premises,  or  by  him  and  his 
brother,  A.  M.  Starr,  while  occupying  them  or  some  portion 
of  them  as  tenants  in  common.  Indeed,  I  did  not  under- 
stand that  the  contrary  was  asserted  or  claimed  on  the  trial 
by  counsel  for  the  plaintiff.  For  the  purpose  of  this  inquiry, 
I  think  that  these  improvements,  whether  made  by  the  de- 
fendant as  sole  occupant  or  by  him  and  his  co-tenant,  ought 
to  be  considered  as  made  by  the  defendant. 

There  is  no  material  conflict  or  difference  in  the  testimony 
as  to  the  probable  value  of  the  use  and  occupation  of  the 
lots  during  the  six  years  prior  to  the  commencement  of  the 
action  and  since. 

Upon  this  point,  W.  S.  Ladd,  called  by  the  plaintiff, 
testified  that  from  $22  to  $25  per  month  was  a  reasonable 
ground  rent  for  each  lot  of  50  by  100  feet.  The  defendant, 
being  called  as  a  witness,  for  himself,  testified  that  such 
rent  was  from  $24  to  $30.  The  mean  between  these  is  $25^. 
Omitting  the  fraction,  this  gives  for  the  2 J  lots,  the  sum  of 
$750  per  annum,  and  $4,500  for  the  six  years.  Add  to  this 
the  thirteen  months  which  have  elapsed  since  the  commence- 
ment of  the  action — December  21,  1868 — and  we  have  the 
sum  of  $5,312^. 
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Has  the  defendant  shown  himself  entitled  to  a  set-off  for 
improvements,  as  set  up  in  his  answer?  The  first  inquiry 
upon  this  point  is,  was  the  defendant  holding  under  color  of 
title  when  he  made  these  improvements?  Color  of  title  is 
not  title  but  only  the  appearance  of  title.  **  Any  instrument 
having  a  grantor  and  grantee  and  containing  a  description 
of  the  lands  intended  to  be  conveyed,  and  apt  words  for 
their  conveyance,  gives  color  of  title  to  the  lands  described." 
(3  Wash.  E.  P.  139;  Mom^e  v.  Broim  et  oZ.,  11  How.  414.) 
It  matters  not  whether  the  grantor  had  any  title  or  not,  if 
from  the  face  of  the  deed  compared  with  the  law  regulating 
the  subject,  he  migld  have  had  title,  his  formal  conveyance 
gives  color  of  title  to  possession  taken  under  it. 

Judged  by  this  rule,  the  possession  of  the  premises  has 
been  held  under  color  of  title  by  the  defendant  and  his 
vendors  since  the  fall  of  1850,  except  lot  one,  and  that  has 
been  so  held  at  least  since  1857.  The  facts  in  regard  to  the 
conveyances  of  the  premises  appear  from  the  evidence  to 
be  as  follows: 

1.  Lot  one, — July  24,  1852,  deed  from  sheriff  of  county 
to  Bamhart,  and  made  in  pursuance  of  sale  on  execution  to 
enforce  judgment  of  Norton  v.  Winter  and  Latimer;  but  with 
this  deed  the  defendant  fails  to  connect  himself.  September 
22,  1857,  deed  from  Eastman  to  Hutchins  and  Hale.  May 
19,  1858,  deed  from  Hutchins  and  Hale  to  A.  M.  and  L.  M. 
Starr,  the  defendant  for  the  north  half.  May  20, 1858,  deed 
from  Hale  to  Hutchins  for  the  south  half.  July  15,  1859, 
deed  from  Hutchins  to  A.  M.  Starr  andAnkeny  for  the  south 
half.  July  25,  1860,  deed  from  Ankeny  to  L.  M.  Starr  for 
interest  in  south  half.  September  18,  1865,  deed  from  A. 
M.  Starr  to  L.  M.  Starr  for  interest  in  whole  lot.  From  this 
statement  it  appears  that  the  defendant  and  those  under 
whom  he  claims  have  had  color  of  title  to  lot  one  since  Sep- 
tember 22,  1857,  and  that  the  defendant  as  the  co-tenant  of 
his  brother,  A.  M.  Starr,  has  had  color  of  title  to  the  north 
half  of  said  lot  since  May  19,  1858,  and  to  the  south  half 
since  July  20,  1860,  and  to  the  whole  lot  as  sole  tenant  since 
September  18,  1865. 

2.  Lot  two, — October  3,  1850,  deed  from  Chapman  to  de- 
fendant for  the  south  half.     October  9,  1850,  deed  from 
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Butler  to  McCay  for  the  north  half.  September  16,  1851, 
deed  from  Marye  to  McCay  for  the  north  half.  September 
22,  1851,  deed  from  McCay  to  A.  M.  Starr  for  the  north 
half.  January  4,  1864,  deed  from  defendant  to  A.  M.  Starr 
for  undivided  half  of  south  half.  January  4,  1864,  deed 
from  A.  M.  Starr  to  defendant  for  undivided  half  of  north 
half.  September  18,  1865,  deed  from  A.  M.  Starr  to  de- 
fendant for  his  interest  in  whole  lot.  This  statement  shows 
that  the  defendant  has  had  color  of  title  to  the  south  half  of 
lot  two  since  October  3,  1850,  and  that  he  and  those  under 
whom  he  claims  have  had  color  of  title  to  the  north  half 
since  October  9,  1850,  and  that  as  the  co-tenant  of  A.  M. 
Starr,  he  had  color  of  title  to  the  whole  lot  from  January  4, 
1864,  to  September  18,  1865,  and  has  had  such  color  as  sole 
tenant  since  the  last  mentioned  date. 

3.  Lot  four. — November  11,  1850,  deed  from  Chapman  to 
Powell.  August  12,  1856,  deed  from  Powell  to  A.  M.  Starr 
and  defendant.  September  18,  1865,  deed  from  A.  M.  Starr 
to  defendant  for  the  north  half. 

From  this  it  appears  that  the  defendant  and  those  under 
whom  he  claims  have  had  color  of  title  to  the  north  half  of 
lot  four  since  November  11,  1850,  and  that  the  defendant, 
as  co-tenant  with  A.  M.  Starr,  has  had  color  of  title  to 
said  north  half  since  August  12,  1856,  and  as  sole  tenant 
since  September  18,  1865. 

As  to  the  possession  alleged  to  be  held  under  this  color 
of  title,  there  is  no  direct  proof  except  as  to  that  of  the  de- 
fendant and  A.  M.  Starr.  As  to  their  vendors  it  might  be 
inferred  that  they  had  the  actual  occupation  of  the  premises 
described  in  their  several  deeds,  and  certainly  nothing  ap- 
pears to  the  contrary.  But  as  the  supposed  improvements 
have  been  made  since  the  premises  are  alleged  to  have  been 
in  the  possession  of  the  defendant  and  A.  M.  Starr,  the 
inquiry  as  to  the  possession  or  good  faith  of  their  vendors 
or  predecessors  is  not  material. 

The  evidence  satisfies  my  mind  that  the  defendant  has 
been  in  the  possession  of  the  premises,  except  the  north 
half  of  lot  two,  either  as  tenant  in  common  with  A.  M.  Sterr 
or  as  sole  tenant,  since  July  25,  1860,  and  as  tenant  in  com- 
mon of  north  haK  of  lot  two  with  A.  M.  Starr  since  Januaiy, 
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1864,  and  that  the  latter  had  been  in  possession  of  the  same 
prior  to^that  time  as  far  back  as  1851. 

The  possession  of  the  Starrs  was  taken  in  pursuance  of 
their  deeds.  They  did  not  enter  under  the  plaintiff  or  hold 
under  him.  It  was  open  and  visible  and  actually  with  the 
knowledge  of  the  plaintiff.  They  were  aware  of  his  patent, 
and  also  of  his  claim  to  be  a  settler  upon  a  tract  of  land 
including  the  premises,  under  the  Donation  Act,  but  their 
deeds  and  possession  were  prior  in  point  of  time  to  the 
patent.  After  the  issue  of  the  patent,  and  probably  be- 
fore, they  knew  that  the  plaintiff  had  the  legal  title  to  a 
tract  of  land  including  the  premises,  but  believed  that  he 
was  bound  to  convey  such  title  to  them  and  would  be 
estopped  to  assert  it  against  them ;  and  the  evidence  tends 
to  show  that  about  the  date  of  the  patent  the  plaintiff  de- 
clared to  them  that  he  would  convey  them  such  legal  title 
for  a  mere  nominal  consideration,  but  whether  as  a  matter 
of  favor  or  legal  obligation  does  not  appear.  It  also  appears 
that  since  1862  the  Starrs  expended  $5,000  or  $6,000  in  im- 
provements upon  the  property,  and  were  in  the  regular 
receipt  of  the  rents  and  profits  of  the  same;  and  that  about 
1864  they  brought  a  suit  against  the  plaintiff  concerning 
their  title,  in  which  they  failed  to  obtain  any  relief.  That 
in  1864  the  plaintiff  said  to  the  defendant,  that  Chapman 
never  paid  him  for  the  property,  but  that  if  he.  Chapman, 
would  pay  him,  he,  the  plaintiff,  would  make  the  defendant 
a  deed. 

For  some  reason,  neither  party  has  seen  proper  to  show 
how  property,  apparently  within  the  donation  claim  of  the 
plaintiff*,  should  have  been  sold  and  conveyed  as  far  back  as 
1850,  by  persons  having  no  apparent  relations  with  the 
plaintiff  or  connection  with  the  legal  title. 

The  circumstances  referred  to  in  the  remarks  of  the 
plaintiff  to  the  defendant  in  1864,  indicate  that  at  some  time 
Chapman  and  himself  had  come  to  an  understanding  or 
agreement,  by  which  the  plaintiff  was  to  make  a  deed  to  this 
property  in  favor  of  the  defendant  or  those  under  whom  he 
claimed,  and  that  the  plaintiff  excused  his  failure  to  per- 
form on  the  ground  that  Chapman  had  not  paid  him  for  the 
property.     It  also  indicates  that  lots  one  and  the  north  half 
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of  two  were  originally  sold  by  Chapman,  as  well  as  lots  four 
and  the  south  half  of  two. 

These  are  all  the  material  circumstances  proven  in  the 
case,  which  bear  upon  the  character  of  the  defendant's  pos- 
session, and  they  are  all  drawn  from  the  testimony  of  the 
defendant  himself,  and  A.  M.  Starr.  Was  this  a  **  holding 
under  color  of  title  adversely  to  the  claim  of  the  plaintiff," 
or  in  other  words,  was  the  possession  of  the  Starrs  adverse 
to  the  title  or  right  of  the  plaintiff? 

What  constitutes  adverse  possession  has  been  one  of  the 
vexed  questions  of  the  law.  In  some  cases  the  practical 
effect  of  the  ruling  of  the  Courts  has  been  to  require  actual 
proof  that  the  possession  of  the  occupant  was  adverse,  even 
when  nothing  appeared  to  the  contrary,  or  to  presume  that 
his  possession  was  in  subservience  to  the  legal  owner  because 
the  contrary  did  not  affirmatively  appear. 

But  the  just  and  reasonable  rule  seems  to  be,  that  every 
possession  is  presumed  to  be  rightful  and  therefore  adverse 
to  the  title  of  any  other  claimant.  This  presumption  may 
be  overcome  by  the  proof  of  facts  inconsistent  with  it,  as 
by  showing  that  the  occupant  received  a  lease;  paid  rent; 
or  acknowledged  the  superiority  of  the  title  set  up. 

In  Parker  v.  Proprietors,  etc.  (3  Met.  99),  the  Court  say: 
**If  a  person  enters  on  land,  having  no  right  or  title,  and 
maintains  the  exclusive  possession,  taking  the  rents  and 
profits,  his  possession  would  be  considered  adverse,  and,  if 
of  sufficient  notoriety,  would  amount  to  a  disseizin."  Here 
the  unexplained  fact  of  possession  and  receipt  of  rents  and 
profits  is  held  to  constitute  an  adverse  possession;  and  for 
the  simple  reason  it  must  be  that  the  law  presumes  every 
possession  rightful  until  the  contrary  appears  or  is  shown. 

In  La  Frombois  v.  Jackscni  (8  Cow.  618),  Senator  Viele 
says:  "Every  possession,  then,  is  adverse,  and  entitled  to 
the  peaceful  and  benignant  operation  and  protecting  safe- 
guard of  the  statute,  which  is  not  in  subservience  to  the 
title  of  another,  either  by  a  direct  acknowledgment  of  some 
kind,  or  an  open  or  tacit  disavowal  of  right  on  the  part  of 
the  occupant;  and  it  is  in  the  latter  case  only,  that  the  law 
adjudges  the  possession  of  one  to  the  benefit  of  another." 

In^Smith  v.  Ijyrillard  (10  John,  356),  Kent,  Ch.  J.,  says: 
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"  Possession  is  always  presumption  of  right,  and  it  stands 
good  until  other  and  stronger  evidence  destroys  that  pre- 
sumption." 

Tried  by  this  rule  the  possession  of  the  defendant  and  A. 
M.  Starr,  must  be  considered  adverse  to  the  title  of  the 
plaintiff.  They  were  in  the  actual  and  exclusive  possession 
and  receipt  of  the  rents  and  profits.  They  did  not  enter 
under  the  plaintiff,  but  so  far  as  appears  without  any  recog- 
nition of  his  title. 

But  it  is  also  true,  that  in  the  course  of  their  possession, 
the  Starrs  acknowledged  the  legal  title  to  be  in  the  plaint- 
iff— ^the  final  confirmation  of  his  right  as  a  settler  under  the 
Donation  Act,  by  the  issue  of  a  patent  to  him  by  the 
United  States.  But  this  acknowledgment  was  always 
coupled  with  the  opinion  and  assertion  upon  their  part,  that 
the  plaintiff  had  no  beneficial  interest  in  the  property,  and, 
in  some  way,  was  bound  in  equity,  and  good  conscience  to 
convey  such  title  to  them. 

Upon  this  aspect  of  the  c^e,  the  learned  counsel  for  the 
plaintiff  insist,  that  since  1860,  and  prior  to  the  making  of 
any  of  the  supposed  improvements,  the  possession  of  the 
Starrs  must  be  considered  as  being  held  in  subservience  to 
the  title  of  the  plaintiff,  because  during  this  time  they  ac- 
knowledged it  and  claimed  to  be  entitled  to  it,  and  therefore 
their  possession  could  not  be  adverse  to  it.  In  support  of 
this  argument,  counsel  cited  the  well-known  rule  that  the 
possession  of  the  vendee  under  the  contract  of  purchase  is 
not  deemed  adverse  to  the  title  of  the  vendor. 

But  admitting  for  the  sake  of  the  argument,  the  proper 
conclusion  from  the  facts  in  the  case  to  be,  that  the  relation 
of  vendor  and  vendee  existed  between  the  plaintiff  and  the 
Starrs — ^that  the  latter  entered  under  a  mere  purchase  of  the 
possession,  acknowledging  the  title  of  the  former  as  para- 
mount, but  claiming  for  any  reason  to  be  entitled  to  have 
such  title  conveyed  to  themselves,  it  would  not  follow  that 
their  possession  was  not  adverse. 

After  performance  by  the  vendee  of  the  conditions  of  sale, 
as  the  payment  of  the  purchase  money,  and  when  in  equity 
he  would  be  entitled  to  have  a  conveyance  of  the  title,  his 
possession  may  become  adverse  to  the  title  of  the  vendor, 
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and  in  the  absence  of  any  proof  to  the  contrary,  should  be 
presumed  to  be  so.     {La  Frambois  v.  Jackson^  supra.) 

In  Briggs  v.  Prosser  (14  Wend.  228),  Nelson  J.,  it  is 
stated,  *'  There  can  be  no  doubt  that  a  person  entering  upon 
land  under  a  contract  of  purchase,  unperformed  on  his  part 
does  not  hold  possession  adversely  to  the  vendor.  After 
performance,  and  an  equitable  title  to  a  deed  of  the  premises 
acquired,  I  perceive  no  reason  why  his  possession  may  not 
become  adverse,  or,  in  other  -words,  there  is  nothing  in  the 
character  of  it  inconsistent  with  the  idea  of  an  adverse  pos- 
session. Whether  it  were  in  fact  adverse  or  not,  would 
depend  upon  the  circumstances  of  each  particular  case." 

This  leads  to  the  consideration  of  the  point  as  to  whether 
the  Starrs  were  acting  in  good  faith  or  not.  To  entitle  the 
occupant  to  set  off  the  value  of  his  supposed  improvements 
against  the  plaintiff's  claim  for  mesne  profits  (damages), 
they  must  have  been  made  while  the  occupant  was  "holding 
under  color  of  title,  adversely  to  the  claim  of  the  plaintiff,*' 
and  "fw  goodfaith.^^  To  enable  the  defendant  to  claim  the 
benefit  of  the  law  giving  the  set-off,  these  three  things  must 
concur.  He  must  have  held  possession  under  color  of 
title;  his  possession  must  have  been  adverse  to  the  title  of 
the  plaintiff;  and  he  must  have  acted  in  good  faith. 

Good  faith,  in  relation  to  the  colorable  title,  must  mean 
nothing  more  nor  less  than  that  the  party  honestly  believed 
his  title  good,  although,  upon  investigation,  it  proves  other- 
wise. Of  course,  in  determining  whether  a  party  did  so 
believe  or  not,  weight  must  be  given  to  the  particular  cir- 
cumstances of  the  case.  For,  although  the  occupant  hold 
under  color  of  title,  yet,  if  at  the  same  time  he  knows,  or 
has  good  reason  to  believe  that  his  title  is  merely  colorable, 
and  confers  no  right  as  against  the  legal  owner,  he  is  not 
acting  in  good  faith.  If,  under  such  circumstances  he 
makes  improvements,  he  does  so  at  his  peril,  and  cannot 
compel  the  true  owner  to  allow  him  for  them.  If,  then,  the 
occupant  honestly  believes  his  title  valid,  however  defective 
or  unreal  it  may  prove  to  be,  he  is  holding  in  good  faith. 
The  good  faith  required  by  the  code,  is  an  actual  belief 
in  the  apparent  title  under  which  the  occupant  holds  and 
improves. 
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Upon  whom  is  the  burden  of  proof  in  this  matter?  Good 
faith  is  the  opposite  to  bad  faith,  and  bad  faith  and  fraud 
are  synonymous.  Fraud  is  never  presumed,  except  when 
the  law  peremptorily  so  declares,  but  must  be  proven.  It 
would  seem,  therefore,  that  the  occupant  in  this  particular 
as  in  general  is  presumed  to  have  acted  in  good  faith  until 
the  contrary  appears. 

No  evidence  has  been  produced  by  the  plaintiflf  to  show 
that  the  Starrs  were  acting  in  bad  faith.  Nothing  in  the 
circumstances  of  the  case  tends  to  support  that  conclusion. 
On  the  contrary,  the  very  fact  that  they  expended  several 
thousand  dollars  in  making  improvements  on  the  land  is 
evidence  of  their  good  faith — a  f  Aith  which  manifested  itself 
by  its  works.  My  conclusion  upon  this  branch  of  the  case 
is,  that  the  Starrs  were  **  holding  under  color  of  title  ad- 
versely to  the  claim  of  plaintiif,  in  good  faith." 

Next,  while  so  holding  did  they  or  either  of  them  make 
permanent  improvements  upon  the  premises  ?  At  common 
law  when  the  owner  of  an  estate,  who  had  been  disseized, 
sought  to  recover  damages  for  the  loss  of  the  profits  during 
the  ouster  against  the  wrongful  occupant  thereof,  the  latter 
might  recoup  such  damages  to  the  extent  of  the  value  of  per- 
manently useful  improvements  put  upon  the  land  by  himself. 
And  this  was  so,  whether  the  remedy  pursued  was  assize  of 
novel  disseisin,  trespass  with  continuaiido  brought  after  entry 
or  after  recovery  in  ejectment.  (Gul  v.  Patten,  1  Cr.  C.  C. 
465;  Green  v.  BidcUe,  8  Wheat.  81-2.)  In  Jackson  v.  Loomis 
(4  Cow.  172),  it  was  held  in  an  action  of  trespass  for  mesne 
profits,  that  a  bona  fide  occupant  should  be  allowed  the  value 
of  his  improv^ments  made  in  good  faith  to  the  extent  of  the 
rents  and  profits  claimed.     (See,  also,  1  Story,  494.) 

The  provision  in  the  Code  concerning  permanent  improve- 
ments is  a  substantial  affirmance  of  this  common  law  rule, 
restricted  in  all  cases  to  the  case  of  a  bona  fide  possessor 
holding  under  color  of  title.  Interpreting  the  phrase  **  per- 
manent improvements"  by  the  common  law,  it  must  be  con- 
strued to  mean  something  done  to  or  put  upon  the  land 
which  the  occupant  cannot  remove  or  carry  away  with  him, 
either  because  it  has  become  physically  impossible  to  sepa- 
rate it  from  the  land,  or  because  in  contemplation  of  law  it 
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has  been  annexed  to  the  soil  and  is  therefore  to  be  consid- 
ered a  part  of  the  freehold.  Such  an  improvement,  if  it 
exist  at  the  time  of  trial,  is  a  permanent  one.  The  term 
is  a  relative  one  and  does  not  import  any  particular  length 
of  time.  The  degree  of  permanency  or  probable  duration 
of  the  improvement  is  only  material  in  estimatingits  value. 
Whatever  the  occupant  may  remove  when  ejected  from  the 
premises,  is  not  a  permanent  improvement,  and,  therefore, 
there  is  no  reason  that  he  should  be  allowed  for  it  out  of 
the  claim  for  rents  and  profits. 

But  the  thing  done  to  or  upon  the  land  must  also  as  the 
word  imports  be  an  improvement  to  it — it  must  meliorate — 
better  the  condition  of  the  property.  It  must  make  it  more 
valuable  in  the  future  for  the  ordinary  purposes  for  which 
such  property  is  owned  and  used.  Therefore  a  structure  or 
labor  may  be  as  permanent  in  every  sense  of  the  word  as  the 
pyramid  of  Cheops,  and  yet  add  nothing  to  the  usefulness 
or  value  of  the  land  for  ordinary  purposes.  It  does  not 
make  the  land  more  beneficial  to  the  true  owner,  and  is  not 
an  improvement.     {Bright  v.  Boydy  1  Story,  494.) 

With  this  understanding  of  the  phrase  "permanent  im- 
provements," let  us  see  what  is  the  character  and  value  of 
the  alleged  improvements  in  this  case. 

Burton  and  Goodenough,  two  master  mechanics,  called 
by  the  plaintiff,  testified  that  they  had  examined  the  prop- 
erty during  the  trial.  Their  testimony  substantially  agrees, 
and  is  to  the  effect — that  there  are  on  lots  one  and  two, 
three  new  wooden  buildings,  and  an  old  shop  connected 
with  a  marble  yard,  and  on  the  north  half  of  lot  four  there  is 
an  old  wooden  house,  and  that  the  present  value  of  the  new 
buildings  is  1350  each,  of  the  shop  $100,  and  the  old 
wooden  house  1400.  That  there  is  a  stone  wall  built  across 
lots  one  and  two  on  the  east  end,  fronting  on  the  Wallamet 
river,  which  would  now  cost  $3,025,  and  that  in  their  judg- 
ment the  buildings  are  not  peimanent  improvements,  but 
the  wall  is.  The  defendant  testified  that  either  he  or  he  and 
A.  M.  Starr  caused  the  wall  and  buildings  to  be  put  upon 
the  premises — the  former  in  1863  and  the  latter  since.  He 
also  testified  that  the  three  new  buildings  were  worth  $1,- 
200,  and  that  the  buildings  on  north  half  of  lot  four  were 
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worth  $1,800  or  $2,000.  On  cross-examination  stated  he 
could  not  say  that  the  three  buildings  were  worth  $1,200 
now.  The  defendant  also  testified  that  the  stone  wall  was 
built  as  a  part  foundation  of  a  house  and  to  protect  the 
bank  from  the  river,  but  that  he  had  abandoned  the  build- 
ing of  the  house  on  account  of  the  litigation  concerning  the 
premises  with  the  plaintiff  in  1864-5;  and  that  in  1865  he 
had  paid  the  municipal  authorities  of  Portland  the  sum  of 
$1,200  or  $1,500,  which  was  assessed  "upon  said  premises, 
for  the  pui-pose  of  paving  and  improving  the  street  in  front 
of  them.  It  appears  from  the  testimony  of  W.  S.  Ladd 
that  these  buildings,  situated  as  they  are,  will  rent  for  an 
average  of  $20  each  per  month  exclusive  of  ground  rent  or 
the  value  of  the  land. 

This  is  the  substance  of  the  testimony  concerning  the 
nature  and  value  of  the  supposed  improvements.  The  bur- 
den of  proof  is  upon  the  defendants  to  show  that  they  are 
beneficial  to  the  property  and  to  what  extent. 

This  testimony  shows  beyond  a  doubt  that  the  buildings 
— all  five  of  them — are  ** permanent  improvements"  within 
the  legal  sense  of  that  phrase.  The  opinion  of  the  wit- 
nesses as  to  Hieir  permanmcy  cannot  control  the  judgment 
of  the  Court  upon  the  facts.  As  Mr.  Burton  said  himself 
on  cross-examination,  *'  they  are  permanent  as  long  as  they 
stay  there."  They  are  permanent  because  they  are  fixtures 
— things  annexed  to  the  soil — and  the  defendant,  bring 
a  wrongful  occupant  of  the  premises,  has  no  right  to 
take  them  away  if  he  would.  Upon  this  point  the  plain- 
tiff's witnesses  evidently  testified  under  a  misapprehen- 
sion of  the  meaning  of  the  term  ** permanent."  If  they 
were  not  permanent  in  some  degree,  they  would  have  no 
value,  and  yet  both  these  witnesses  give  them  a  present 
value  of  between  $1,400  and  $1,600.  They  also  improve 
the  property.  They  will  rent  for  a  certain  sum  per  month 
and  they  enhance  the  present  value  of  the  property  by  that 
amount.  Town  lots  are  ordinarily  used  for  building  houses 
upon,  to  be  rented.  These  buildings  are  improvements  of 
that  character.  Their  actual  value  depends  upon  how  long 
they  will  probably  endure  and  be  fit  for  use. 

Upon  this  point  the  evidence  is  not  uniform.     The  testi- 
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mony  of  the  defendant  puts  the  value  of  the  buildings  at 
not  less  than  $3,000;  that  of  Burton  at  $1,400;  that  of  Good- 
enough  at  $1,550,  while  Mr.  Ladd  gives  them  a  present 
rental  value  of  $1,200  per  annum.  While  it  is  apparent  that 
these  buildings  enhance  the  present  value  of  the  propertj', 
it  is  difficult  in  the  nature  of  things,  and  particularly  upon 
this  evidence,  to  say  precisely  by  how  much. 

This  depends  upon  the  probable  durability  of  the  build- 
ings, the  cost  of  keeping  them  up  and  the  probable  future 
demand  for  such  houses — in  other  words,  what  is  likely  to 
be  the  annual  net  gain  to  the  owner  of  the  property  from 
their  future  rental  and  for  how  long.  The  future  rental  of 
cheap,  small  wooden  buildings  is  not  capable  of  a  very  defi- 
nite estimate.  Under  these  circumstances  and  state  of  the 
proof,  I  have  found  the  present  value  of  the  buildings  to  be 
$2,«»00. 

The  foundation  wall  is  a  permanent  structure  beyond  a 
question,  but  I  cannot  satisfy  my  mind  from  the  testimony, 
that  it  is  of  any  benefit  to  the  owner  of  property,  or  en- 
hances its  present  value  in  any  degree.  If  a  house  were  built 
upon  it,  the  result  might  be  beneficial  to  the  property,  but 
to  require  the  owner  to  build  the  house  to  make  the  wall 
available,  would  be  in  effect  controlling  him  in  the  future 
use  and  enjoyment  of  his  property  for  the  benefit  of  the 
occupant.  Practically  the  house  would  be  the  improve- 
ment and  not  the  wall  alone.  But  it  may  be  said  that  the 
wall  alone  is  a  present  benefit  to  the  property  as  a  means  of 
protecting  the  bank  from  the  wash  of  the  river — and  I  do 
not  overlook  the  fact  that  the  defendant  testified  that  it  was 
partly  built  for  that  purpose.  Yet,  judging  from  the  indefinite 
and  heaitaiing  manner  in  which  the  defendant  made  that  state- 
ment, and  his  definite  and  positive  testimony  that  the  wall 
was  intended  as  the  foundation  for  a  house,  which  was  not 
built  on  account  of  his  litigation  with  the  plaintiff,  and  the 
further  fact,  that  the  defendant  has  failed  to  produce  any 
evidence  to  show  that  a  wall  is  in  any  degree  or  manner 
necessary  to  protect  the  bank  from  the  action  of  the  river, 
I  conclude  that  it  is  not.  The  bui-den  of  proof  is  upon  the 
defendant  to  show  the  value  or  benefit  of  this  wall  to  the 
property,  and  if  it  was  in  fact  useful  as  a  protection  against 
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the  water,  it  was  very  easy  to  have  shown  it  by  the  testimony 
of  persons  conversant  with  the  subject. 

The  amount  paid  the  City  of  Portland  by  the  occupant 
as  an  assessment  for  the  improvement  of  the  street  adjoin- 
ing the  premises,  is  objected  to  as  a  set-oflf  by  the  plaintiff 
as  not  being  an  improvement  '*  made  upon  the  property." 

This  may  be  called  a  technical  distinction,  but  never- 
theless, it  is  a  substantial  one.  The  assessment  upon  the 
property  for  the  purpose  of  improving  the  street  was  a  tax 
upon  it — nothing  more  nor  less.  The  payment  of  taxes  upon 
property  is  not  an  improvement  made  upon  it,  however 
much  such  payment  may  indirectly  enhance  its  value.  This 
item  of  the  alleged  set-off  is  not  within  either  the  letter  or 
reason  of  the  provision  of  the  Code  concerning  **  perma- 
nent improvements." 

But  it  is  a  proper  deduction  to  be  made  from  the  gross 
rents  of  the  property  in  estimating  the  actual  damage  which 
the  plaintiff  has  sustained  by  the  defendant's  wrongful  with- 
holding of  the  possession.  The  expenditure  was  not  made 
voluntarily  by  the  defendant,  but  in  obedience  to  the  law 
and  for  the  benefit  of  the  property,  and  consequently  its 
owner.  It  is  the  duty  of  a  party  in  possession  of  property, 
claiming  title  or  interest  therein,  to  pay  all  lawful  taxes  and 
charges  imposed  thereon  by  public  authority.  If  he  neglect 
to  do  this,  and  purchase  the  property  at  a  sale  for  these 
taxes,  he  acquires  no  right  thereby,  because  his  conduct  is 
deemed  fraudulent  as  against  the  true  owner.  As  it  turns 
out,  these  taxes  were  paid  by  the  defendant  for  the  benefit 
of  the  plaintiff.  If  the  former  had  not  paid  them  the  latter 
must,  or  allowed  the  property  to  have  been  sold  as  delin- 
quent. Therefore  in  estimating  the  damages  to  which  the 
plaintiff  is  entitled  for  being  kept  out  of  possession,  the 
amount  of  the  assessment  must  be  deducted  from  the  gross 
rents,  and  the  remainder  is  the  true  profits  or  damages,  (1 
Story  478). 

On  the  contrary,  if  the  payment  of  a  tax  by  an  occupant 
without  title  could  only  be  allowed  him  against  a  claim  for 
mesne  profits,  by  way  of  set-off,  as  for  a  permanent  improve- 
ment, it  would  often  happen  that  it  could  not  be  allowed  at 
all.     For  instance,  if  the  pavement  put  upon  the  street  by 
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this  assessment  were  now  worn  out  or  if  from  serious  de- 
fects in  plan,  materials  or  workmanship,  it  had  proved  worth- 
less, it  would  not  be  of  any  present  value  to  the  property 
and  could  not  be  the  subject  of  a  set-off.  But  as  the  tax 
was  paid  and  expended  in  obedience  to  public  authority,  the 
occupant  is  not  responsible  for  such  consequences  or  results, 
and  therefore  his  right  to  be  re-imbursed  ought  not, to  de- 
pend upon  them. 

In  conclusion  the  plaintiff  is  entitled  to  a  judgment  for 
the  recovery  of  the  possession  of  the  premises. 

As  has  been  shown,  the  use  and  occupation  of  the  prem- 
ises, exclusive  of  defendant's  improvements,  was  worth 
$5,312.50.  Deduct  from  this  the  amount — $1,350 — of  the 
tax  paid  for  street  improvements,  and  the  remainder — 
$3,962.50 — is  the  mesne  profits,  or  damages,  to  which  the 
plaintiff  is  entitled.  Against  this  amount  set  off  the  present 
value — $2,000 — of  the  permanent  improvements,  and  the 
remainder — $1,962.50 — is  the  sum  which  the  plaintiff  is  en- 
titled to  recover  off  the  defendant,  together  with  costs  and 
expenses. 


Thomas  Scully  v.  The  Steamer  Great  Republic. 

District  Court,  District  of  California. 
February  8,  1870. 

1  Desmolution  op  Contract  with  Skamen — Mastebs' Obligations. — Where 
a  seamanf  oils  by  his  own  fault  to  rejoin  the  ship  at  an  intermediate  port, 
at  which  she  has  touched  in  the  course  of  the  Toyage,  and  she  sails  away 
without  him,  the  master  is  not  bound  to  reinstate  him  upon  the  return 
of  the  vessel  to  the  same  port  in  the  course  of  her  voyage. 

Before  Hoffman,  District  Judge. 

Sullivan  &  EUsworth,  Proctors  for  libellant. 

Cutler  McAUistery  Proctor  for  claimant. 

Hoffman,  J.    The  above  vessel  is  one  of  the  line  of  mail 
steamers  plying  between  this  port  and  Hongkong,  in  China, 
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touching  at  the  port  of  Yokohama,  both  on  the  outward  and 
return  voyages. 

The  libellant  shipped  at  this  port  for  the  round  voyage, 
as  assistant  in  the  steward's  department.  The  vessel  arrived 
at  Yokohama  on  the  twenty-seventh  April,  1869,  and  on  the 
twenty-ninth  the  libellant  went  on  shore  by  permission,  as 
he  say^,  of  the  steward.  By  some  accident  not  clearly  ex- 
plained, but  probably  owing  to  an  indulgence  in  liquor,  he 
did  not  return  to  the  landing  until  after  the  vessel  had 
sailed. 

He  therefore  remained  at  Yokohama  until  the  vessel,  hav- 
ing made  her  voyage  to  Hongkong,  touched  at  Yokohama 
on  her  return.  The  libellant  thereupon  went  on  board  and 
claimed  to  be  received  again  into  the  service.  This  the 
master  declined,  and  took  him,  with  another  person  similarly 
situated,  before  the  consul.  The  latter,  on  hearing  the 
circumstances,  decided  that  the  men  were  deserters  and  for- 
feited their  wages  and  all  right  to  be  reinstated  in  their  posi- 
tions, and  an  entry  to  that  effect  was  made  on  the  articles. 

The  libellant  still  continued  his  importunities  to  be  re- 
ceived on  board,  and  the  master  consented  to  allow  him  to 
resume  his  position,  but  on  condition  that  he  would  relin- 
quish all  claim  upon  the  ship  for  his  past  or  future  services 
until  the  end  of  the  voyage.  The  libellant  declined  to 
accede  to  these  conditions,  and  went  on  shore,  where  he  re- 
mained about  a  month,  when  he  succeeded  in  obtaining 
leave  to  work  his  passage  to  this  port  on  board  the  Japan. 

He  now  claims  his  wages  up  to  the  time  he  first  left  the 
vessel,  his  expenses  at  Yokohama  from  the  time  he  offered 
his  services  to  the  master,  and  his  wages  from  that  time  un- 
til his  arrival  at  this  port. 

In  arriving  at  a  determination  as  to  the  rights  of  the  sea- 
man and  the  duties  of  the  master  under  these  circumstances, 
I  have  not  thought  it  material  to  decide  whether  the  libellant 
left  the  ship  in  the  first  instance  with  or  without  permission. 
Assuming  that  he  had  leave  to  go  ashore,  that  leave  was 
necessarily  restricted  to  a  short  absence,  and  subject  to  the 
paramount  duty  of  returning  before  the  vessel  sailed. 

The  nature  of  the  service  in  which  the  vessel  was  engaged 
required  punctuality  and  despatch.     Her  days  of  departure 
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and  arrival  were  announced  in  a  schedule  published  in  ad- 
vance, and  it  was  the  duty  of  every  seaman,  or  even  passenger, 
who  might  desire  to  go  ashore,  to  ascertain  the  hour  at 
which  she  would  sail,  and  to  be  punctual  in  returning  to  the 
ship.  As  the  libellant  neglected  this  duty,  his  fault  is  as 
great  as  if  he  had  originally  gone  ashore  without  permis- 
sion. But  his  absence,  though  culpable,  did  not  amo\mt  to 
a  desertion.  There  is  no  reason  to  believe  that  he  left  the 
ship  amino  den^elinquenidiy  or  with  the  intention  of  finally 
quitting  the  service.  His  clothes  were  left  on  board,  and 
he  endeavored,  though  too  late,  to  rejoin  her. 

Neither  does  it  appear  that  any  entry  on  the  log  book  was 
made,  such  as  is  necessary  to  fix  upon  him  the  consequences 
of  a  statutory  desertion.  As  therefore  the  seaman  did  not 
commit  the  oflfense,  or  incur  the  penalties  of  a  desertion, 
the  only  question  to  be  considered  is  whether  he  had  a  right, 
under  the  circumstances,  to  require  the  master  to  reinstate 
him  on  the  return  of  the  vessel  to  Yokohama. 

The  duty  of  the  master  to  receive  on  board,  and  to  con- 
done the  offense  of  a  repentant  seaman,  is  enjoined  by  the 
earlier  maritime  codes,  and  enforced  by  numerous  judg- 
ments of  modem  Admiralty  tribunals. 

He  is  entitled  to  be  received  on  board  even  after  an  inten- 
tional desertion  if  he  tenders  amends  at  a  proper  time  and 
manner,  and  before  another  person  has  been  employed  in 
his  stead;  unless  his  prior  conduct  has  been  so  flagrantly 
wrong  as  to  justify  his  discharge.  As  observed  by  Judge 
Peters,  **  public  policy  and  private  justice,  as  it  is  fit  they 
should,  here  move  together."  {Whitton  v.  2he  Commerce,  1 
Pet.  Adm.  Dec.  161;  Lois  d'Oleron,  Art.  14;  Laws  of  Wis- 
bug,  Art.  25;  Cloutvian  v.  Tenison,  1  Sum.  373;  Curtis'  K. 
&  Dut.  Merc.  Seam.,  p.  132.) 

It  does  not  appear  in  this  case  that  any  one  had  been  em- 
ployed in  the  place  of  the  libellant. 

It  may,  however,  be  presumed  that  if  the  service  for  which 
he  was  engaged  was  necessary  to  the  ship,  the  master,  who 
could  have  had  no  certain  assurance  of  finding  him  at  Yoko- 
hama on  his  return,  would  naturally  have  provided  for  its 

performance  by  the  employment  of  a  substitute. 
4 
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It  is  not  contended  that  he  had  been  guilty  of  any  pre- 
vious offense,  such  as  would  have  justified  his  discharge. 
The  question  then  is,  was  his  offer  to  return  to  duty  and  his 
tender  of  amends  made  under  such  circumstances  as  im- 
posed on  the  master  the  obligation  of  receiving  him  back? 
Hongkong  is  distant  from  Yokohama  some  sixteen  hundred 
miles.  The  vessel  had  performed  this  voyage  and  returned 
to  Yokohama — in  all  thirty-two  hundred  miles — while  the 
libellant,  by  his  own  fault,  was  not  on  board.  The 
usual  duration  of  the  round  voyage  for  which  he  shipped 
is  two  and  a  half  months.  The  time  that  elapsed  from 
her  departure  from  Yokohama  until  her  return  was  thirty 
days.  The  libellant  had  thus  been  out  of  the  service 
for  considerably  more  than  one  third  of  the  whole  period  for 
which  he  shipped. 

And  this  failure  to  perform  so  important  a  part  of  the 
duties  for  which  he  contracted  was  caused  by  his  own  fault. 
When  he  committed  that  fault  he  knew  that  its  inevitable 
consequence  was  to  deprive  him  of  the  ability  to  perform 
his  contract  dui'ing  nearly  one  half  of  the  term  of  his  service. 

If  he  had  been  a  mate,  or  an  engineer,  or  even  a  cook  or 
a  fireman,  the  loss  of  his  services  might  have  occasioned 
great  inconvenience,  or  even  peril  to  the  ship.  In  such 
case,  if  the  master  had,  as  would  have  been  indispensably 
necessary,  employed  another  person  in  his  stead,  he  would 
have  been  without  the  pretense  of  right  to  be  received  on 
board.  The  circumstance  that  it  is  not  proved  that  another 
was  so  employed,  ought  not,  in  my  judgment,  to  impair  the 
master's  right  to  treat  the  contract  as  broken,  and  himself 
as  discharged  from  its  obligations. 

If  the  master  was  bound  to  receive  the  libellant  back 
after  an  interval  of  thirty  days,  and  when  a  voyage  of  3,200 
miles  had,  in  the  meantime,  been  performed,  when  should 
this  obligation  be  deemed  at  an  end — at  the  expiration  of 
six  months,  or  as  might  occur  in  the  case  of  a  whaling  ves- 
sel, at  the  end  of  a  year  ? 

Pothier  in  his  treatise,  de  Lou  Mar.,  p.  174  (cited  in 
Curtis  on  Merch.  Seam.,  p.  135  in  note),  considers  that 
when  the  mariner,  by  an  accident  or  vk  major ^  such  as  sick- 
ness, is  prevented  from  fulfilling  his  obligations,  and  from 
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going  in  the  ship  for  which  he  has  been  hired,  although 
he  incurs  no  penalties,  yet  the  master  may  claim  to  be  dis- 
charged from  the  hiring  of  services  which  the  mariner  has 
not  been  able  to  render,  and  to  demand  the  restitution  of 
his  advances. 

But  where  the  seaman  has  been  prevented  from  embarking 
by  his  own  fault,  as  by  an  arrest  for  a  crime  which  he  has 
committed,  then  the  breach  of  his  obligation  being  the  con- 
sequence of  his  own  act  and  fault,  he  would  be  liable  to 
damages — as,  for  example,  if  the  master  had  given  higher 
wages  to  one  hired  in  his  place — notwithstanding  the  fact 
that  his  absence  not  being  voluntary,  would  not  subject  him 
to  the  penalties  of  desertion. 

Although  Pothier  does  not  in  this  passage  directly  treat 
of  the  right  of  the  seaman,  who,  by  his  own  fault,  fails  to  re- 
join the  ship,  to  be  reinstated  on  subsequent  repentance  and 
oflFer  of  amends,  yet  it  may  be  clearly  be  inferred  that,  in  his 
opinion,  the  effect  of  a  failure  on  the  part  of  the  mariner  to 
render  himself  on  board  the  ship,  in  consequence  of  which 
she  departs  without  him,  is  to  discharge  tlie  master  from 
the  obligations  of  the  contract,  and  this  whether  the  failure 
be  caused  by  via  major,  or  by  the  seaman's  fault.  He  cer- 
tainly does  not  intimate  that  in  the  latter  case,  the  seaman 
has  a  right  to  demand  to  be  received  on  board  at  any  sub- 
sequent period  of  the  voyage  and  wherever  he  may  find  the 
ship. 

On  grounds  of  policy,  also,  this  privilege  should  not  be 
accorded. 

The  degree  to  which,  in  cases  of  this  kind,  the  conduct  of 
the  seaman  is  the  result  of  volition  or  design,  it  is  not  easy 
always  to  determine.  In  some  instances,  his  failure  to  re- 
join his  ship  may  be  caused  by  mere  accident. 

In  others,  it  may  arise  from  a  reckless  indifference  to,  or 
contempt  of,  his  duty,  nearly  allied  to  a  willful  intention  to 
violate  it — as  when  by  indulgence  in  drink,  he  has  inca- 
pacitated himself  from  reaching  the  place  of  embarkation. 

Even  where  he  has  determined  to  be  left  behind  he  can 
readily,  by  arriving  just  in  time  to  be  too  late,  give  to  his 
fault  the  appearance  of  accident  or  unpremeditated  neglect. 
If  in  such  cases  his  right  to  be  reinstated  at  any  subse- 
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quent  period  be  recognized  whenever  the  master  is  unable 
to  show  a  voluntary  desertion,  or  that  he  has  employed 
another  person  in  his  place,  an  encouragement  would  be 
held  out  to  the  mariner  to  avoid  the  performance  of  his  duty 
for  perhaps  the  most  important  or  the  most  arduous  part  of 
the  voyage,  with  the  assurance  that  when  the  vessel  touches 
again  at  the  port  he  must  be  received  on  board  with  rights 
unimpaired,  except  as  to  the  wages  which  he  would  have 
earned  during  his  absence,  and  as  to  such  other  charge 
as  may  indemnify  the  ship  for  the  damage  his  absence  has 
caused. 

A  fault  of  this  kind  on  the  part  of  a  mate  or  engineer 
would  justly  be  regarded  as  a  grave  offense.    . 

I  think  the  seaman's  conduct  should  be  viewed  in  the 
same  light,  and  he  should  be  apprised  that  when  he  com- 
mits it  and  the  vessel  leaves  port  without  him,  his  contract 
is  broken — his  rights  under  it  lost  and  his  connection  with 
the  vessel  severed,  except  at  the  master's  discretion. 

I  have  treated  this  case  more  at  length  than  its  difficulty 
demanded,  because  it  was  intimated  at  the  hearing  that  the 
masters  and  owners  of  the  steamers  of  this  line  desired  to 
be  informed  what  their  rights  and  duties  are  in  cases  like 
the  present,  which  are  said  to  be  not  infrequent. 

Under  the  proofs  in  this  case  the  libellant  has  not  incurred 
the  penalties  of  desertion.  He  is  therefore  entitled  to  re- 
ceive the  wages  earned  by  him  up  to  the  time  he  left  the 
vessel,  no  evidence  having  been  offered  to  show  any  special 
damage  to  the  ship  caused  by  the  loss  of  his  services. 
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John  Catlin,  Assignee  of  Randall   and  Sunder- 
land, V.  John  R.  Foster. 

Circuit  Court,  District  op  Oregon. 
February  14,  1870. 

1.  Bankrupt,  EMPiiOTMENT  op  by  Bailee. — "Where  a  bailee  of  an  insolvent 

debtor's  goods,  prior  to  the  filing  of  a  petition  in  bankruptcy  against 
Bach  debtor,  employed  him  to  assist  in  the  sale  and  management  of  such 
goods:  Heldf  that  such  employment  was  not  illegal  and  that  the  bailee, 
as  against  the  assignee  in  bankruptcy,  was  entitled  to  a  credit  for  the 
amount  paid  therefor. 

2.  Bailee  Entitled  to  Credit  por  Services. — Where  a  bailee  nf  an  insolvent 

debtor's  goods  bestowed  labor  upon  and  about  them,  with  a  knowledge 
that  such  debtor  had  committed  an  act  of  bankruptcy  in  making  such 
bailment,  he  is  entitled  to  a  credit  for  the  value  of  such  services  as  against 
the  claim  of  the  assignee  in  bankruptcy  for  such  goods  or  their  value. 

3.  Mutual  Debts  or  Credits. — ^What  is  a  case  of  mutual  debts  or  credits 

within  the  meaning  of  Section  2r>  of  the  Bankrupt  Act? 

4.  Order  Expunoing  Claim  will  mot  prevent  its  being  pleaded  as  Bet- 

off. — An  order  expunging  a  claim  against  the  estate  of  a  bankrupt,  is 
not  such  an  adjudication  thereof  as  prevents  the  creditor  from  pleading 
it  as  a  set-off  in  an  action  by  the  assignee  for  a  claim  due  such  estate. 

5.  Conditions  Precedent  to  Action  by  Creditor. — Semble,  that  the  proof 

of  a  debt  before  the  register  and  the  rejection  thereof  by  the  District 
Court,  and  the  appeal  therefrom  to  the  Circuit  Court,  are  conditions  pre- 
cedent to  the  creditor's  right  to  maintain  an  action  against  the  assignee 
for  the  recovery  of  his  debt,  but  do  not  constitute  or  have  the  effect  of 
an  adjudication  upon  or  against  such  claim. 

Before  Deady,  District  Judge. 

David  Friedenrich,  for  Plaintiff. 

David  Logan,  for  Defendant. 

Deady,  J.  This  action  was  commenced  July  26,  1869. 
The  complaint  states  that  on  January.  30,  1869,  proceedings 
were  commenced  in  the  District  Court  for  this  district, 
wherein  said  Bandall  &  Sunderland  were  duly  adjudged 
bankrupts,  and  that  plaintiff  is  the  assignee  of  their  estate; 
and  that  the  defendant  from  January  9ih  to  the  30th  afore- 
said, had  the  possession  of  all  the  goods  and  chattels  of 
said  bankrupts,  and  that  during  said  period  said  defendant 
sold  and  disposed  of  parcels  of  said  goods  and  received 
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sums  of  money  due  said  bankrupts,  in  all  to  the  amount  of  ; 

$1,525.74   in  gold  coin,  and  paid  out  of  said  moneys  on  ' 

account  of  said  bankrupts  the  sum  of  $926.99,  retaining  in  \ 

his  possession  $597.74  of  said  moneys;  and  that  afterward,  i 

on  July  7,  1869,  the  plaintiff,  as  assignee  aforesaid,  de- 
manded the  same  of  the  defendant,  and  that  defendant 
refused  to  deliver  said  moneys  or  any  part  thereof  to 
the  plaintiff  and  still  detains  the  same:  Wherefore  the 
plaintiff  prays  judgment  for  the  delivery  of  said  money 
with  interest  in  coin  for  the  use  thereof  at  the  rate  of  ten 
per  centum  per  annum  since  April  9,  1869. 

The  answer  of  the  defendant  admits  the  allegations  in  the 
complaint,  except  that  it  denies  that  the  defendant  received 
any  greater  sum  than  $1,514.73,  and  avers  that  he  paid  out 
$979.49,  and  denies  that  he  retained  or  still  retains  any 
greater  sum  than  $535.24,  received  by  him  for  goods  sold  or 
debts  collected,  belonging  to  said  bankrupts. 

The  answer  also  contains  two  counter-claims  which  the 
defendant  offers  to  set  off  against  the  demand  of  the  plaint- 
iff. The  first  for  the  sum  of  $250,  which  the  defendant's 
attorneys  demand  of  him  for  legal  services  rendered  the 
defendant  while  conducting  and  settling  the  business  of 
Bandall  &  Sunderland.  The  second  is  also  for  the  sum  of 
$250  for  and  on  account  of  the  services  of  defendant  in  and 
about  the  management  of  the  business  of  said  Bandall  & 
Sunderland. 

On  motion,  the  first  of  these  counter-claims  was  stricken 
out,  as  it  did  not  appear  that  the  defendant  had  ever  paid 
the  amount  to  the  attorneys,  but  only  that  they  claimed  that 
he  was  liable  for  it. 

To  the  second  claim  the  plaintiff  replied — denying  knowl- 
edge of  defendant's  services  and  that  they  were  worth  $250. 

Also,  that  on  January  9,  1868,  Randall  and  Sunderland 
made  an  assignment  to  the  defendant  of  all  their  goods  and 
effects,  under  which  assignment  the  defendant  took  posses- 
sion of  all  the  property  of  said  bankrupts;  that  said  assign- 
ment was  made  in  fraud  of  the  bankrupt  act  and  was  the  act 
of  bankruptcy  upon  which  said  Randall  &  Sunderland  were 
adjudged  bankrupts;  and  that  defendant  colluded  and  con- 
spired with  said  bankrupts  in  said  fraudulent  act,  and  in 
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fraud  of  the  bankrupt  act  managed  the  business  of  the  bank- 
rupts until  enjoined  therefrom  by  the  proceedings  in  bank- 
ruptcy on  January  30,  1869. 

Also,  that  on  April  1,  1869,  the  defendant  filed  a  claim 
against  the  estate  of  the  bankrupts  for  the  same  services; 
that  afterwards  certain  creditors  of  said  estate  filed  objec- 
tions to  said  claim  and  such  proceedings  were  had  there- 
upon, before  the  Kegister  on  default  of  the  defendant,  that 
an  order  of  this  Court  was  made  expunging  said  claim  from 
the  lists  of  claims  upon  the  assignees'  record,  which  order 
still  remains  in  fidl  force. 

In  pursuance  of  the  stipulation  of  the  parties,  the  cause 
was  tried  without  the  intervention  of  a  jury  on  January  25th, 
and  reserved  for  decision. 

On  the  trial  the  defendant  was  called  as  a  witness  by  the 
plaintiiF.  The  only  other  evidence  introduced  was  the  as- 
signment  and  the  papers  and  proceedings  in  the  bankruptcy 
case. 

The  evidence  of  the  defendant  supported  his  answer  as  to 
the  amount  of  money  received  and  paid  out  by  him  on  ac- 
count of  the  bankrupts,  during  his  possession  of  the  goods, 
and  as  nothing  was  shown  or  appears  to  the  contrary,  the 
fact  must  be  found  accordingly. 

Of  the  money  so  paid  out,  as  it  appears  from  the  account 
stated  by  the  defendant,  which  is  a  part  of  his  testimony, 
there  was  paid  to  Sunderland,  one  of  the  bankrupts,  on 
January  30,  the  sums  of  $31.50  and  $21.  On  account  of 
these  payments  being  made  to  the  bankrupt,  the  plaintiff 
objects  to  their  being  treated  and  considered  as  payments 
on  account  of  the  estate. 

According  to  the  testimony  of  the  defendant  the  payments 
were  made  under  these  circumstances.  The  business  of  the 
bankrupts  consisted  of  a  retail  boot  and  shoe  shop,  and 
some  manufacturing  up-stairs,  with  a  stock  of  about  $14,000. 
The  defendant  had  the  general  superintendence  of  the  busi- 
ness and  employed  Sunderland  to  oversee  the  manufacturing 
at  $75  per  month.  Paid  him  sums  on  tag  from  time  to  time, 
amounting  in  all  to  the  sum  of  the  two  payments,  which  were 
afterwards  charged  on  January  30,  and  that  subh  wages  were 
less  than  a  person  not  interested   could  be  obtained  for. 
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The  fa€t  of  the  payments,  is  in  effect,  denied  in  the  plead- 
ings, but  on  the  trial,  the  objection  insisted  upon  was  the 
illegality  of  paying  money  to  one  of  the  bankrupts.  But  I 
do  not  perceive  that  the  employment  of  Sunderland  on  fair 
terms  to  do  what  was  necessary  and  convenient  to  be  done 
about  the  business,  is  in  any  way  contrary  to  law  or  good 
morals.  Indeed,  I  suppose  the  defendant  might  have  re- 
turned to  R.  &  S.,  at  any  time  prior  to  the  injunction,  all 
the  property  he  received  from  them  under  the  void  assign- 
ment. Much  more,  it  seems  to  me,  might  he  pay  S.  reason- 
able wages  for  work  and  labor  performed  about  the  business 
and  property  while  under  his  charge.  In  any  view  of  the 
matter,  the  defendant  is  only  liable  to  the  plaintiff  for  what 
came  into  his  hands  from  or  through  the  bankrupts,  and 
was  not  returned  to  them  or  their  representative — the  as- 
signee in  bankruptcy.  The  question  is,  was  the  payment  or 
delivery  of  the  $52.50  actually  made  to  S.  prior  to  the  serv- 
ice of  the  injunction  upon  the  defendant  on  January  30th,  or 
not.  If  madeafter  the  serviceof  the  injunction — being  in  such 
case  made  in  violation  of  it — ^I  suppose  it  would  be  wrong- 
ful and  the  defendant  would  still  be  liable  for  the  amount. 

But,  as  has  been  suggested,  the  fact  of  the  payments 
having  been  made  as  alleged,  was  not  seriously  contested  on 
the  trial.  The  testimony  of  the  defendant  is  direct  and  posi- 
tive to  that  effect,  and  it  must  be  considered  proven.  This 
shows  that  the  defendant  has  only  $532.24;  in  his  hands  be- 
longing to  the  estate  of  R.  &  S. 

Is  he  entitled  to  set  off  his  claim  for  services  against  a 
like  amount  of  this  sum? 

The  plaintiff's  objection  to  the  allowance  of  this  set-off 
has  been  stated  in  his  replication.  From  the  evidence  it 
appears  that  the  defendant  went  into  possession  and  control 
of  the  goods  and  business  of  II.  &  S.  on  January  10,  1869, 
under  an  assignment  to  himself,  which  was  afterward,  name- 
ly, on  February  27th,  adjudged  void  by  this  Court,  as  be- 
ing a  fraud  upon  the  Bankrupt  Act,  and  an  act  of  bankruptcy, 
and  that  he  continued  in  such  possession  and  control,  and 
managed  and  conducted  said  property  and  business  under 
said  assignment,  until  enjoined  by  this  Court,  on  January 
30,  thereafter. 


Dist.  Or.]  Catlin  ik  Fostee.  41 

1870.]  Opinion  of  the  Court — Deady,  J. 

As  to  the  alleged  conspiracy  and  collusion  between  the 
defendant  and  E.  and  S.,  there  is  no  direct  proof.  But 
from  the  circumstances  shown  the  inference  is  reasonable 
that  the  defendant  accepted  the  assignment  and  went  into 
possession  under  it  with  a  knowledge  of  the  facts  which,  in 
contemplation  of  law,  made  such  assignment  fraudulent  and 
an  act  of  bankruptcy — namely,  that  B.  and  S.  were  insolvent 
and  were  by  that  means  attempting  to  dispose  of  their  prop- 
erty with  intent  to  defeat  and  delay  the  operation  of  the 
Bankrupt  Act. 

On  account  of  this  knowledge  the  plaintiff  claims  that  the 
defendant  is  not  entitled  to  anything  for  his  services  under 
this  illegal  assignment;  and  that  if  he  is,  he  should  be  re- 
quired to  prove  his  debt  and  take  his  pro  rata  with  the  other 
creditors,  and  not  receive  his  pay  in  full  by  being  allowed  it 
as  a  set-off  against  the  money  of  the  estate  in  his  hands. 

The  questions  made  by  the  objection  of  the  plaintiff  are 
not  free  from  doubt. 

By  section  20  of  the  Bankrupt  Act  it  is  provided:  "That 
in  all  cases  of  mutual  debts  or  midual  credits  between  the 
parties,  the  account  between  them  shall  be  stated  and  one 
debt  set  off  against  the  other  and  the  balance  only  shall  be 
allowed  or  paid,  but  no  set-off  shall  be  allowed  of  a  claim 
in  its  nature  not  provable  against  the  estate;  Provided,  That 
no  set-off  shall  be  allowed  in  favor  of  any  debtor  to  the 
bankrupt  of  a  claim  purchased  by  or  transferred  to  him  after 
tiie  filing  of  the  petition." 

This  is  the  only  provision  in  the  Bankrupt  Act  touching 
the  subject  of  set-ofl',  and  it  is  substantially  the  same  as  that 
contained  in  6  G.  4  0.  16,  section  50;  but  the  English  act 
further  provides  that  such  set-off  may  be  made  **  notwith- 
standing any  prior  act  of  bankruptcy  committed  by  the 
bankrupt  before  the  credit  given  or  debt  contracted  by  him. 
*  *  *  ;  Provided,  That  the  person  claiming  the  benefit 
of  such  set-off,  had  not,  when  such  credit  was  given,  notice 
of  an  act  of  bankruptcy  by  such  bankrupt  committed, " 

But  for  this  proviso,  it  seems  to  have  been  holden  in  the 
English  Courts,  that  a  debtor  to  a  bankrupt  could  only  be 
called  upon  to  pay  the  balance  after  deducting  what  the 
bankrupt  owed  him,  whether  the  credit  was  given  to  such 
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bankrupt  after  notice  of  an  act  of  bankruptcy  committed  by 
him  or  not.     (1  Bac.  Ab.  647.) 

This  proviso  not  being  in  our  act,  nor  any  equivalent  of 
it  in  legal  effect,  I  conclude  upon  this  authority,  and  indeed 
upon  general  principles,  that  although  the  defendant  had 
notice  of  the  act  of  bankruptcy  committed  by  B.  and  S. 
when  he  rendered  the  service,*  he  is  entitled  to  set  off  the 
value  of  the  same  against  what  he  owes  them  or  their 
assignee,  provided,  the  transaction  amounts  to  a  case  of 
mutual  credit  between  the  parties,  and  the  defendant's  *  *  claim 
in  its  nature  is  provable  against  the  estate." 

The  term  midual  credits  in  the  Bankrupt  Acts  is  more  com- 
prehensive than  the  term  mutual  debts  in  the  statutes  of  set- 
off. The  term  credit  is  synonymous  with  trust  and  the  trust 
or  credit  need  not  be  of  money  on  both  sides,  but  if  one 
party  entrusts  the  other  with  good^  or  value  it  will  be  a  case 
of  mutual  credit.     (7  Bac.  Ab.  170.) 

By  section  42  of  the  Bankrupt  Act  of  April  4,  1800,  when 
a  mutual  credit  was  given  before  a  party  became  bankrupt 
a  set-off  was  allowed  between  the  parties.  Under  this  act 
it  was  decided  that  where  the  acceptor  of  a  bill  of  exchange 
paid  it  after  bankruptcy  of  the  drawer,  he  might  set  off  the 
amount  of  the  same  in  an  action  by  the  assignee  of  the  drawer 
for  the  value  of  certain  goods  consigned  to  the  acceptor  after 
the  acceptance,  and  by  him  converted  into  money  before  the 
bankruptcy.  This  was  held  to  be  a  case  of  mutual  credit 
before  the  bankruptcy,  although  the  defendant  did  not  pay 
the  debt  set  off  until  after  the  bankruptcy;  and  although 
under  that  act  the  debts,  for  that  reason,  could  not  have  been 
proved  against  the  estate.  (Marks  v.  Barker,  Wash.  C.  C. 
178.) 

In  the  case  of  Rose  v.  Hart  (8  Taun.  499;  cited  7  Bac.  Ab. 
650),  it  was  ruled  that  where  cloth  was  deposited  with  a 
fuller  to  dress  by  a  party  who  afterwards  became  bankrupt, 
that  there  was  a  case  of  mutual  credit  to  the  value  of  the 
services  for  dressing  the  cloth,  but  not  for  a  general  balance 
due  from  the  bankrupt;  and  in  that  case  the  general  rule 
was  laid  down  that  the  credits  intended  by  the  act  were  onlj 
such  **as  must  in  their  very  nature  terminate  in  cross  debts; 
as  where  a  debt  is  due  from  one  party  and  credit  given  by 
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him  on  the  other,  for  a  sum  of  money  payable  at  a  future 
day  and  which  will  then  become  a  debt;  or  when  there  is  a 
debt  on  one  side  and  a  delivery  of  property  with  directions 
to  turn  it  into  money  on  the  other;  but  where  there  is  a 
mere  deposit  of  property,  without  authority  to  turn  it  into 
money,  no  debt  can  ever  arise  out  of  it,  and  therefore  it  is 
not  a  credit  within  the  meaning  of  the  statute." 

Within  the  rule  laid  down  by  these  authorities  there  can 
be  no  doubt  but  that  this  was  a  case  of  mutual  credit — at 
least  to  the  value  of  the  defendant's  services.  The  defend- 
ant received  the  goods  and  accounts  and  undertook  in  the 
course  of  the  business  to  convert  them  into  money.  His 
skill  and  labor  in  this  respect  have  some  value.  R.  &  S. 
credited— ^ri/^ferf — him  with  the  property  and  with  the  money 
he  might  realize  from  it,  and  the  defendant  credited  them 
for  his  services — ^yet  to  be  rendered.  Therefore  the  credits 
were  mutual — and  were  also  such  credits  as  must  result  in 
cross  debts. 

The  debt  of  the  defendant  is  also  provable  under  the  act. 
Section  9  provides:  **That  all  debts  due  and  payable  from 
the  bankrupt,  at  thetime  of  the  adjudication  in  bankruptcy,  and 
all  debts  then  existing  but  not  payable  until  a  future  day,  a 
rebate  of  interest  being  made  when  no  interest  was  payable 
by  the  terms  of  the  contract,  may  be  proved  against  the 
estate  of  the  bankrupt." 

In  the  case  under  consideration  the  adjudication  was  made 
on  February  27th,  and  on  January  30th,  the  debt  due  the 
defendant  for  his  services  was  both  due  and  payable ;  and 
if  it  had  then  only  existed,  but  been  payable  at  a  future 
day,  would  still  have  been  provable. 

What  is  the  value  of  the  services?  In  his  answer  the  de- 
fendant claims  that  they  are  worth  $250  in  coin.  On  April 
1,  1869,  he  swore  to  the  proof  of  debt  before  the  Register 
for  these  same  services,  in  which  he  stated  that  R.  &  S. 
were  justly  indebted  to  him  on  that  account  '*  in  the  sum  of 
$125^*  *  *  for  labor  and  services  *  *  from  January  9th, 
1869  to  January  30th,  at  the  rate  of  $200  per  month  in  legal 
tender."  At  that  time  $125  in  currency  was  about  equal  to 
$100  in  coin.  On  the  trial  the  defendant  being  asked  by  his 
counsel  if  $250  in  coin  was  a  reasonable  compensation  for 
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his  services,  did  not  answer  yea  or  nay,  but  said — *'  /  don't 
think  it  very  extravagant,''' 

The  service  was  a  general  superintendence  of  a  retail  boot 
and  shoe  shop  for  twenty  days,  with  the  assistance  of  Sun- 
derland, one  of  the  former  proprietors  and  assignors. 

I  think  $5  per  day  in  coin  a  fair  compensation.  That  is 
what  tlie  defendant  estimated  the  value  of  his  ser^'ices  at, 
in  his  proof  of  debt  before  the  Register  last  April,  and  no 
reason  is  shown  for  the  increase  of  150  per  centum  since 
that  time. 

Allowing  the  defendant  a  set-off  of  $100  in  coin  and  de- 
ducting that  sum  from  the  debt  due  the  plaintiff,  leaves  the 
sum  of  $423.24.  Add  to  tliis  interest  on  the  same  since 
July  7 — seven  months — makes  $458.88 — which  is  the  sum 
due  the  plaintiff  in  coin. 

But  the  plaintiff  also  objects  to  the  allowance  of  this  set- 
off, on  the  ground  of  an  adverse  prior  adjudication  as  set 
forth  in  his  replication. 

The  facts  concerning  the  matter  are  these :  On  April  1, 
1869,  the  defendant  proved  a  debt  for  these  services  of  tlie 
sum  of  $125  in  legal  tender.  On  objection  by  some  of  the 
creditors,  and  a  motion  to  expunge  the  claim  from  the  list 
of  proven  debts,  the  matter  was  referred  by  the  Court  to 
the  Register.  In  the  meantime,  it  may  be  presumed  that 
the  defendant,  acting  upon  tlie  advice  of  his  counsel,  con- 
cluded not  to  press  his  claim  to  payment  by  the  assignee, 
but  to  rely  ujion  having  it  allowed  in  full  as  a  set-off  against 
the  sum  then  in  his  hands  belonging  to  the  estate — at  least 
he  did  not  appear  before  the  Register,  but  allowed  the  mat- 
ter to  go  by  default.  Thereupon  the  Register  reported  as 
a  conclusion  of  fact  that  said  claim  was  for  services  ren- 
dered under  a  fraudulent  and  void  deed  of  assignment  to 
the  defendant,  and  as  a  conclusion  of  law  that  it  ought  not 
to  be  allowed.  Ui^on  motion,  and  without  argument,  there 
being  no  opposition,  on  August  16,  this  Court  confirmed 
this  report  and  made  an  order  expunging  the  claim  from  the 
list  of  debts.  There  the  matter  rested  until  the  plaintiff 
brought  this  action,  when  the  defendant  pleaded  the  claim 
as  a  sot-off. 

Before  proceeding  to  consider  whether  that  order  amounts 


Dist.  Or.]  Catun  v.  Foster.  45 

1870.  J  Opinion  of  the  Court — Deady,  J. 

to  a  faidX  judgment  against  the  claim  of  the  defendant,  it  is 
proper  to  state,  that  the  conclusion  of  the  Register  against 
the  legality  of  the  claim  was  predicated  upon  the  case  of 
(LeavM  v.  Yates,  4  Ed.  Ch.  205,  cited  in  5  Abb.  Dig.  278)  as 
deciding:  .That  where  a  trust  deed  is  pronounced  void,  as 
being  contrary  to  law,  the  trustee  cannot  be  allowed  any 
compensation  for  services  under  it.  Upon  the  strength  of 
this  authority,  this  Court  made  the  order  of  August  16, 
rejecting  the  claim.  I  now  think  that  order  was  erroneous, 
and  upon  examination  of  the  original  report  of  the  case  of 
Leavitt  v.  Yates,  I  find  that  it  does  not  decide  any  such  thing 
as  stated  in  the  digest.  The*  Vice  Chancellor  refused  to 
allow  the  trustees  the  salary  provided  in  the  void  trust  deed, 
but  did  allow  the  necessary  expense  of  taking  care  of 
managing  the  property,  while  in  the  hands  of  the  trustees. 

These  services  were  rendered  by  the  defendant  at  the  re- 
quest of  R.  &  S.,  before  the  petition  filed  in  bankruptcy, 
and  unless  there  is  some  established  rule  of  law  or  positive 
statute  prohibiting  the  payment  or  allowance  of  such  a  claim, 
I  cannot  now  see  upon  what  ground  the  right  to  have  it 
allowed  as  a  set-off  is  to  be  denied.  If  the  defendant  had 
notice  of  the  act  of  bankruptcy — as  I  presume  he  had — under 
the  Bankrupt  Act  of  6  G.  4,  the  claim  could  neither  have 
been  proved  against  the  estate  nor  allowed  as  a  set-off  in  an 
action  by  the  assignee;  but  there  is  no  such  provision  in 
the  American  act,  and  the  Court  must  administer  the  law  as 
it  finds  it. 

I  have  come  to  the  conclusion,  that  the  order  rejecting 
the  claim  of  the  defendant,  is  not  such  an  adjudication  as 
prevents  the  defendant  from  pleading  it  as  a  set-off  in  this 
action.  The  provisions  of  the  Bankrupt  Act  bearing  upon 
the  question,  are  substantially  as  follows : 

Section  22  provides  for  each  creditor's  making  proof  of 
his  debt;  and  presenting  the  same  to  the  assignee;  it  also 
gives  the  District  Court  power  "to  reject  all  claims  not 
duly  proved,  or  where  the  proof  shows  the  claim  to  have 
been  founded  in  fraud,  illegality,  or  mistake."  Section  8 
gives  the  right  of  appeal  from  the  District  to  the  Circuit 
Court,  to  **  any  supposed  creditor  whose  claim  is  wholly  or 
in  part  rejected."     Section  24  enacts  in  effect  tliat  such  sup- 
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posed  creditor,  upon  entering  such  appeal  in  the  Circuit 
Court,  shall  file  a  pleading  as  plaintiff  in  an  action  at  law 
containing  a  statement  of  his  claim,  and  thereafter  the  con- 
troversy shall  proceed  to  determination  as  an  ordinary 
action  at  law. 

Taken  together,  these  provisions  of  the  act  amount  to 
this,  and  nothing  more : 

A  creditor  cannot  demand  payment  of  his  debt  until  he 
makes  and  presents  to  the  assignee,  the  proper  proof  there- 
of. This  provision  is  analogous  in  purpose,  and  proceeding 
to  the  probate  of  debts  against  the  estate  of  a  decedent, 
before  being  presented  to,  or  allowed  by  the  administrator. 
When  this  is  done,  parties  interested  may  object  to  the 
claim,  and  the  Court — ^the  District  Judge,  without  a  jury, 
in  a  summary  manner — may  reject  the  claim,  as  not  being 
duly  proved,  or  as  being  founded  in  fraud,  illegality,  or 
mistake.  Then,  and  not  before,  the  supposed  creditor  may 
bring  an  action  in  the  Circuit  Court  against  the  assignee,  and 
have  his  right  to  payment  regularly  tried.  But  this  action 
can  only  be  maintained  by  the  creditor  first  taking  an  appeal 
from  the  order  rejecting  his  claim.  This  appeal  must  be 
taken  within  a  limited  time,  in  a  particular  manner,  and  to 
a  particular  Court.  The  right  to  sue  the  assignee  is  post- 
poned and  limited  to  the  happening  and  performance  of 
these  precedent  circumstances  and  conditions.  But  they 
are  not  adjudications,  but  only  proceedings  preliminary  to 
adjudication.  But  suppose  the  assignee  to  bring  an  action 
upon  a  demand  due  the  bankrupt,  cannot  the  defendant 
plead  a  set-off  to  more  or  less  of  such  demand,  although  the 
same  has  not  been  proved  and  presented  to  the  assignee, 
and  rejected  by  the  Judge,  and  appeal  taken  to  the  Circuit 
Court  ?  It  seems  to  me  that  he  can.  The  cross-demand  of 
the  defendant  in  such  case  is  proved  on  the  trial,  or  it  will 
not  be  allowed. 

The  case  of  Marks  v.  Barker,  supra,  is  an  instance  in 
point  where  a  party  was  entitled  under  the  Bankrupt  Act  of 
1800,  to  be  allowed  a  claim  as  a  set-off,  which,  for  a  tech- 
nical reason,  he  could  not  have  maintained  an  action  to  re- 
cover. 

In  this  case,  the  defendant  not  having  brought  his  action 
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in  the  Circuit  Court  within  the  term  prescribed  after  the 
rejection  of  his  claim,  has  lost  his  right  to  maintain  a  suit 
upon  it :  but,  notwithstanding  this,  I  think  the  better  con- 
clusion is  that  he  may  still  plead  it  as  a  set-off,  by  way  of 
defense  to  an  action  by  the  assignee.  On  the  other  ^hand, 
it  may  be  said  that  a  party  who  elects  to  prove  and  obtain 
his  demand  in  the  mode  prescribed  in  Sections  22,  24  and 
8,  must  pursue  that  mode  to  the  end,  and  if  he  fails  or 
neglects  to  do  so,  cannot  afterwards  have  the  same  demand 
allowed  as  a  set-off.  Not  that  the  order  of  rejection  is  an 
adjudication  between  the  parties  in  any  proper  sense  of  that 
term,  but  that  the  party  having  elected  to  obtain  his  demand 
in  that  way,  is  precluded  from  litigating  it  in  any  other. 
There  is  force  in  this  argument.  On  this  point  I  am  n.ot 
confident  that  my  conclusion  is  the  proper  one,  and  the  ques- 
tion may  be  considered  an  open  one  in  this  Court,  if  parties 
wish  to  be  heard  upon  it  in  any  case  that  may  arise  hereafter. 
The  set-off  of  the  defendant  to  the  amount  of  $100  in  coin 
will  be  allowed,  and  the  plaintiff  must  have  judgment  for 
$458.88  in  coin,  with  costs  and  expenses  of  the  action. 


In  re  L.  H.  Ouimette. 

District  Court,  District  op  Oregon. 
February  21,  1870. 

1.  Defences    Sepabately    Pleaded.  —  Distinct  defenses  to  a  petition  iu 

bankruptcy  should  be  separately  pleaded. 

2.  SxTRPLUSAGE. — A  denial  of  the  allegation    in  the  petition  respecting  the 

insolvency  of  the  respondent  is  a  sufficient  answer  thereto,  and  a  further 
statement  as  to  the  value  of  respondent's  assets  compared  with  the 
amount  of  his  indebtedness,  is  surplusage  and  immaterial. 

3.  Demubbeb — Motion  to  Strike  Out. — A  demurrer  is  not  the  proper  mode 

of  objecting  to  irrelevant  or  immaterial  allegations,  or  the  mingling  in  one 
plea  of  distinct  defences,  but  a  motion  to  strike  out. 

4.  Defenses  Must  be  Sepabatblt    Pleaded.— In  a  petition  in  bankruptcy, 

the  debt  and  the  act  of  bankruptcy  constitute  the  cause  of  action,  and 
the  defense  thereto  may  go  to  either  or  both  of  these  matters,  but  if 
there  are  several  defenses  they  must  be  separately  pleaded. 
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5.  Tender  no  Defense  to  Petition  in  Bankeuptcy.  —  A  plea  of  tender 

can  under  no  circumstances  be  a  defense  to  a  petition  to  have  a  debtor 
adjudged  a  bankrupt. 

6.  Promissoby  Note,  When  Not  Payment. — The  mere  delivery  and  receipt 

of  the  promissory  note  of  the  debtor  or  a  third  person  does  not  consti- 
tute payment,  but  it  must  also  appear  that  the  creditor  expres^y  agreed 
to  take  such  note  as  payment. 

7.  Same. — Where  a  creditor  took  the  promissory  notes  of  third  persons  from 

his  debtor  upon  an  agreement  that  they  should  be  considered  as  taken 
in  payment,  if  collectable,  such  creditor  is  bound  to  use  ordinary  means 
and  diligence  to  collect  such  notes,  and,  if  necessary,  he  must  sue  upon 
them. 

8.  Petition,  Who  May  Maintain. — A  creditor  whose  debt  is  provable  in 

bankruptcy,  though  not  due,  may  maintain  a  petition  to  have  his  debtor 
declared  a  bankrupt. 

Before  Deady,  District  Judge. 
J.  IV.  Whalley  and  Walter  M,  Tliayer^  for  Petitioners. 
John  H,  Mitchell  and  Joseph  N,  Dolph,  for  Respondent. 

Deady,  J.  This  petition  is  brought  by  S.  A.  Frankenau 
et  al,  and  H.  Eosenfeld  et  al. 

The  petition  states  that  on  November  30,  1869,  said 
Ouimette  being  indebted  to  the  petitioners  respectively  in 
the  sums  of  $157.45  and  $144.54,  on  account  of  goods,  etc., 
theretofore  sold  and  delivered  to  said  Ouimette,  made  and 
delivered  to  said  petitioners  his  two  promissory  notes  for 
sums  respectively,  payable  to  their  several  orders,  sixty 
days  after  the  date  thereof,  with  interest  at  one  per  centum 
per  month,  and  that  said  petitioners  are  still  OT^-ners  and 
holders  of  said  accounts  and  notes,  and  that  the  sums  afore- 
said are  respectively  payable  thereon.  That  on  or  about 
December  15,  1869,  said  Ouimette  committed  an  act  of 
bankruptcy :  In  that,  said  Ouimette  being  then  insolvent, 
did  sell  and  deliver  all  his  stock  of  goods,  then  used  by  him 
in  his  business  of  merchant,  at  St.  Louis,  in  the  district 
aforesaid,  the  same  being  then  and  there  of  the  value  of  $1,- 
500,  to  Pierre  &  Mull  of  the  place  last  aforesaid,  in  consid- 
eration of  the  relinquishment  of  a  debt  of  $1,200  then  due 
said  Mull  from  said  Ouimette,  with  interest,  thereby  to  give 
a  preference  to  said  Mull;  and  wdth  intent  to  hinder,  delay 
and  defraud  his  other  creditors;  and  with  intent  to  defeat 
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and  delay  the  operation  of  the  Bankrupt  Act: — Wherefore 
the  petitioners  pray  that  Ouimette  may  be  adjudged  a  bank- 
rupt, etc. 

On  February  3,  1870,  Ouimette  appeared  and  answered 
the  petition.  The  answer  is  long  and  rambling.  Besides 
the  specific  denials  of  certain  allegations  in  the  complaint, 
it  contains  two  or  more  supposed  defenses  to  tlie  petition, 
but  neither  these  denials  or  supposed  defenses  are  separately 
pleaded,  but  on  the  contrary,  form  one  continuous  and 
mingled  statement. 

At  common  law  the  defendant  was  confined  to  a  single 
plea  consisting  of  a  single  matter  of  defense  (Gould's  Plead- 
ing, 426).  But  this  rule,  sometimes  operating  unjustly,  led 
to  the  enactment  of  the  statute  of  4  Anne,  C.  16,  Sec.  4, 
which  provided  that  the  defendant,  with  leave  of  the  Court, 
might  **  plead  as  many  several  moMei^s  as  he  shall  think  neces- 
sary for  his  defense." 

In  the  construction  of  this  statute,  it  was  held  that  it  did 
not  authorize  the  defendant  to  allege  more  than  one  defense 
in  one  plea.  In  other  words,  that  each  plea  must  still  be 
single  as  at  common  law  (Gould's  Pleading,  429-30) ;  and 
that  it  did  not  extend  to  dilatory  pleas  (Ibid,  431). 

On  this  subject,  the  rule  prescribed  by  the  Code,  in  effect, 
coincides  with  the  rule  of  the  common  law  as  modified  by 
the  statute  of  Anne.  It  provides  that  the  answer  shall  con- 
tain a  specific  denial  of  each  material  allegation  of  the  com- 
plaint controverted  by  the  defendant,  and  a  statement  of  any 
new  matter  constituting  a  defense  or  counter-claim;  also, 
that  the  defendant  may  set  forth  by  answer  as  many  defenses 
and  counter-claims  as  he  may  have;  but  they  shall  be  sepa- 
raidy  stated  and  refer  to  the  causes  of  action  which  they  are 
intended  to  answer  in  such  manner  that  they  may  be  dis- 
tinguished.    (Or.  Code,  156-7.) 

After  denying  certain  allegations  in  the  petition  respect- 
ing the  indebtedness  and  the  solvency  of  Ouimette  and  the 
commission  of  the  act  of  bankruptcy,  the  answer  ''further 
alleges"  that  Ouimette  '*has  property  which  he  holds  and 
owns  in  his  own  right  over  and  above  all  debts  and  liabili- 
ties of  the  value  of  $2, (TOO."    Then  follows  an  allegation  by 

way  of  *' further  answering  said  petition,"  to  the  effect  that 
5 
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on  January  5,  1870,  at  the  request  of  the  petitioners,  Oui- 
mette delivered  to  petitioners  the  notes  of  third  persons  then 
held  and  owned  by  said  Ouimette  for  the  aggregate  sum  of 
$285.26  principal,  with  interest  from  various  dates  within 
the  year  1869,  with  **the  agreement  that  said  petitioners 
should  make  inquiries  as  to  whether  said  notes  were  collect- 
able, and  if  so,  they  are  to  be  received  by  said  petitioners 
in  payment  of  said  notes  of  him,  said  Ouimette,  to  said  peti- 
tioners;" and  that  said  notes,  with  the  exception  of  one  for 
the  sum  of  $52.26,  with  interest  from  March  16,  1869, 
**were  good  and  collectable;"  and  that  said  ** petitioners 
have  never  notified  said  Ouimette  that  said  notes  were  not 
collectable,"  but  have  proceeded  to  collect  said  notes  and 
have  collected  some  portion  of  the  same,  but  what  amount 
he  is  unable  to  state. 

Then  follows  an  allegation  to  the  effect  that,  on  the  day 
when  the  notes  of  the  petitioners  became  due,  Ouimette 
tendered  to  each  of  said  petitioners  the  sum  due  on  his  note 
respectively  in  United  States  gold  coin,  upon  condition  that 
said  petitioners  would  deliver  to  said  Ouimette  said  notes 
and  the  notes  by  him  '*  deposited"  with  said  petitioners;  but 
that  said  petitioners  refused  to  deliver  said  Ouimette  said 
notes,  or  either  of  them;  and  that  said  Ouimette  '*is  still 
ready  to  pay  said  sum  upon  the  surrender  of  his  said  notes 
and  deposits  the  same  with  the  clerk  of  this  Court,  to  be 
and  remain  a  continuing  tender  upon  the  same  conditions 
of  the  surrender  of  his  said  notes  set  forth  in  the  petition 
and  said  notes  deposited  with  said  petitioners."  As  a  con- 
clusion it  is  then  alleged,  that  ''by  reason  of  the  facts  afore- 
said, the  petitioners  have  elected  to  receive  the  said  notes 
deposited  as  aforesaid  in  payment  of  Ouimette's  said  notes 
in  the  petition  set  forth,  and  that  said  notes  are  paid. 
Wherefore  he  prays  that  said  petition  may  be  dismissed,"  etc. 
The  petitioners,  by  their  attorneys,  demur  to  all  the  allega- 
tions in  the  answer  following  the  specific  denials  of  the 
allegations  in  the  complaint,  because  **said  matter  consti- 
tutes no  defense  to  the  proceedings  in  bankruptcy  herein," 
with  special  causes  of  demurrer  also  assigned. 

The  allegation  as  to  the  value  of  the  property  which  the 
defendant  "owns  and  holds"  is  simply  surplusage  and  im- 
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material,  and  ought  to  be  stricken  out.  But  it  is  no  cause 
for  demun*er.  Ouimette  having  denied  the  allegation  that 
he  was  insolvent  at  tlie  time  of  the  sale  of  the  goods  to 
Pierre  &  Mull,  should  have  rested  there.  Besides,  if  it 
were  proper  to  set  up  the  value  of  his  assets  as  compared 
with  his  liabilities,  to  show  thereby  that  he  was  not  in- 
solvent, it  should  have  been  pleaded  separately. 

The  pleas  of  payment  by  the  delivery  of  notes  of  third 
persons,  and  of  tender  in  cash  after  petition  filed,  are  run 
together  as  one  story  or  transaction.  They  are  distinct  mat- 
ters, and  if  defenses,  distinct  ones,  and  should  have  been 
pleaded  separately,  that  is,  so  that  each  one  would  stand  or 
fall  by  itself,  without  the  aid  of  the  other.  On  this  account, 
this  part  of  the  answer  should  have  been  stricken  out.  But 
this  objection  not  having  been  taken,  for  the  purpose  of  this 
demurrer,  these  defenses  or  matters  will  be  considered,  in 
this  respect,  as  if  they  had  been  properly  pleaded. 

To  maintain  an  action  to  have  one  adjudged  a  bankrupt, 
it  must  appear  from  the  petition,  that  the  party  proceeded 
against,  owes  debts  provable  under  the  Bankrupt  Act,  to 
the  amount  of  $300,  and  at  least  $250  thereof  to  the  peti- 
tioner or  petitioners,  and  that  such  party  has  committed  an 
act  of  bankruptcy.  The  debt  and  the  act  of  bankmptcy 
taken  together  constitute  the  cause  of  action.  The  defense 
set  up,  may  go  to  either  or  both  of  these  matters,  and  there 
may  be  several  defenses  to  each,  but  they  must  be  sepa- 
rately stated. 

The  matters  pleaded  in  the  answer  as  a  tender  of  the  peti- 
tioner s  debts  after  petition  filed,  are  immaterial,  and  might 
have  been  stricken  out  as  irrelevant.  They  constitute  no 
defense  to  the  action.  If,  as  is  alleged,  Ouimette  is  insol- 
vent, he  has  no  right  to  tender  or  pay  to  these  petitioners 
their  debts  in  full.  It  would  be  a  fraud  upon  his  other 
creditors.  Nor  would  the  petitioners  have  any  right  to  re- 
ceive such  proffered  payments,  because,'  having  alleged  the 
insolvency  of  Ouimette,  they  would  be  acting  in  violation  of 
the  Bankrupt  Act,  and  run  the  risk  of  forfeiting  their  debts. 
On  the  other  hand,  if  Ouimette  did  not  commit  an  act  of 
bankruptcy,  of  which  insolvency  is  a  material  ingredient, 
it  matters  not,    so  far  as  this  proceeding  is  concerned. 
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whether  he  owes  the  petitioners  or  not,  or  whether  he  ten- 
dered them  the  amount  due  then  or  not.  This  is  not  an 
action  to  collect  a  debt,  but  to  procure  an  adjudication  of 
bankruptcy  against  Ouimette,  and  therefore  a  plea  of  tender 
of  the  amount  due  the  petitioners,  ctvn,  under  no  circum- 
stances, be  a  defense  to  it.  The  allegation  of  the  petition, 
is  that  the  party  is  not  only  indebted  to  the  petitioners,  but 
that  he  committed  an  act  of  bankruptcy  with  intent  to  evade 
the  law  and  to  defraud  them.  To  this,  it  is  no  sufficient 
answer  to  allege — true,  but  I  now  tender  you  the  amount 
of  your  debts. 

In  the  course  of  the  argument,  counsel  for  Ouimette  sug- 
gested, that  in  the  absence  of  any  allegation  to  the  contrary, 
the  Court  might  presume  that  the  petitioners  were  his  only 
creditors,  and  therefore,  the  tender  might  be  lawfully  made 
and  received.  But  I  do  not  think  such  a  presumption  would 
be  according  to  the  ordinary  course  in  such  matters,  and 
therefore,  it  ought  not  to  be  made.  If,  in  fact,  there  are  no 
other  creditors,  and  for  that  reason,  a  plea  of  tender  would 
be  a  good  defense  to  the  action,  the  plea  should  have  con- 
tained an  allegation  to  that  effect.  The  only  ground  upon 
which  such  a  plea  should  be  considered  to  constitute  a 
defense  would  be,  that  payment  by  the  alleged  bankrupt, 
under  such  circumstances,  could  neither  prejudice  nor  injure 
any  one,  and,  therefore,  no  one  could  complain  of  it.  But 
even  then,  I  do  not  think  such  a  plea  ought  to  be  held  to  be 
a  good  defense.  The  fact  that  there  are  no  other  creditors 
to  be  prejudiced  by,  and  complain  of  the  payment,  cannot 
be  presumed  to  be  within  the  knowledge  of  the  petitioners. 
Before  they  accept  the  tender,  they  must  inquire  concern- 
ing it,  and  they  may  be  mistaken.  Besides,  no  understand- 
ing of  the  petitioners,  or  proceeding  between  them  and  the 
alleged  banknipt  upon  such  question,  could  prevent  third 
persons,  who  might  be  creditors,  from  asserting  their  rights 
as  such. 

Treating  this  portion  of  the  answer  as  frivolous  and  im- 
material, there  remains  to  be  considered  the  allegation, 
which  in  effect  amounts  to  a  plea  of  part  payment  in  the 
promissory  notes  of  third  persons.  It  will  be  observed  that 
the  plea  does  not  state  whether  or  not  these  notes  are  nego- 
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tiable,  or  whether  or  not  they  are  endorsed  by  Ouimette  to 
the  petitioners.  For  the  purposes  of  the  demurrer,  I  will 
assume  that  the  notes  are  negotiable,  and  that  they  were  so 
transferred  to  the  petitioners,  as  to  authorize  them  to  sue 
and  collect  them  as  owners. 

There  is  no  question  but  what,  with  the  consent  of  the 
creditor,  payment  of  a  preexisting  debt,  can  be  made  in  the 
promissory  note  of  the  debtor,  or  that  of  a  third  person. 
But  there  is  some  disagreement  in  the  decisions  as  to  what 
is  sufficient  evidence  of  such  consent. 

In  Massachusetts  it  is  held  that  the  delivery  and  accept- 
ance of  the  note  is  sufficient  evidence  that  it  was  received 
in  payment,  and  it  will  be  so  determined,  unless  it  is  clearly 
shown,  that  such  was  not  the  intention  of  the  parties. 
{Thatcher  et  al.  v.  Diixsmore,  5  Mass.  302;  Manerly  v.  McGee 
etal.,  6  Mass.  145;  Isleij  v.  Jeweti,  2  Met.  173.) 

In  New  York  and  other  States  and  in  the  National  Courts, 
it  is  held  that  the  mere  delivery  and  receipt  of  the  note  do 
not  constitute  payment,  but  it  must  also  appear  that  the 
creditor  expi'essly  agreed  to  take  it  as  payment.  Without 
such  agreement  being  shown,  the  delivery  of  the  note  is 
only  a  conditional  payment — a  payment  provided  that  the 
note  is  paid  when  it  becomes  due.  It  is,  however,  to  be 
deemed  an  absolute  payment  if  the  creditor  parts  with  or  is 
guilty  of  negligence  in  presenting  it  for  payment  or  the  like; 
but  it  seems  he  is  not  bound  to  sue  upon  it.  ( Tobey  v.  Bar- 
ber, 5  John.  72;  Johnson  v.  Weed,  9  John.  311;  Booth  y. 
Smithy  3  Wend.  168;  N.  Y.  State  Batik  v.  Fktchei^  5  Wend. 
87;  OlcoU  V.  Bathbone,  Ibid.  492;  Jones  v.  Savage,  6  Wend. 
662;  Lyman  et  al  v.  The  Bank  of  the  V.  S.,  12  How.  243; 
Doivney  v.  Hicks,  14  How.  249.)  The  latter  rule  is  the  one 
which  must  prevail  in  this  Court. 

The  delivery  of  the  notes  to  the  petitioners. under  the  cir- 
cumstances stated  in  the  plea  amounted  to  a  conditional 
payment.  If  the  notes  were  paid  or  collected  according  to 
their  tenor,  the  debt  of  the  petitioners  would  be  paid  and 
extinguished.  If  they  were  not  so  paid  or  collected,  and  the 
petitioners  were  not  guilty  of  negligence  in  the  premises, 
the  delivery  would  amount  to  nothing. 

The  conditions  upon  which  the  notes  were  taken  by  the 
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petitioners  as  stated  in  the  plea,  differ,  I  think,  in  one  par- 
ticular from  those  which  the  law  would  attach  to  the  trans- 
action in  the  absence  of  any  special  agreement  between  the 
parties. 

The  petitioners  having  agreed  to  take  the  notes  as  pay- 
ment if  they  were  collectable,  thereby  bound  themselves  to 
sue  upon  them  if  necessary  to  their  collection.  An  agree- 
ment to  take  notes  as  payment  if  they  are  or  prove  collecta- 
ble, implies  something  more  than  to  so  take  them  if  they  are 
paid.  It  is  equivalent  to  an  agreement  to  collect  them,  so 
far  as  the  same  can  be  done  by  the  use  of  ordinary  means 
and  diligence. 

I  know  it  was  said  in  the  argument,  that  the  petitioners 
only  agreed  to  take  these  notes  as  payment  if,  upon  inquiry, 
they  found  them  collectable — that  is,  would  admit  or  con- 
sent that  they  could  be  collected;  and  that  until  it  appears 
that  such  consent  was  given,  the  delivery  of  the  notes  has 
no  eftect  upon  the  rights  of  the  parties  whatever.  Such 
may  be  the  mere  literal  sense  of  the  contract  or  condition 
as  stated  in  the  plea,  but  I  do  not  think  that  it  ought  to  be 
so  interpreted  or  that  the  parties  so  understood  it.  If  the 
notes  were  not  to  be  considered  payment  unless  the  petition- 
ers assented  to  the  conclusion  that  they  were  collectable, 
they  might,  if  they  chose,  refuse  that  assent  when  it  waa 
j)lain  that  the  payers  were  solvent  and  abundantly  able  to 
pay  them.  If  the  notes  were  in  fact  collectable  whatever 
the  petitioners  might  say  or  do  in  the  premises,  from  the 
date  of  their  delivery  they  were  so  far  payment  of  their 
debts. 

Now  it  is  averred  in  the  plea  that  over  $200  of  these  notes 
are  collectable,  and  that  the  petitioners  have  collected  part 
of  them.  If  so,  they  are  so  far  a  payment  of  the  petitioners' 
debts,  and  the  balance  being  less  than  JjlOO  would  not  be 
sufficient  in  amount  to  enable  the  petitioners  to  maintain 
this  action.  This,  it  seems  to  me,  is  a  good  defense  to  the 
action,  or  matter  in  abatement  of  it. 

It  may  be  said  that,  although  the  notes  are  collectable, 
that  the  petitioners,  having  now  knowledge  of  the  insolvency 
of  Ouimette,  cannot  collect  them  and  apply  the  contents  on 
their  notes,  without  thereby  taking  a  preference  contrary  to 
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the  act  and  running  the  risk  of  forfeiting  their  debts  to 
the  other  creditors.  But  I  do  not  think  this  argument 
sound.  If  the  money  due  on  the  notes  is  received  by  the 
petitioners  at  any  time,  as  between  them  and  third  persons, 
in  contemplation  of  law  it  is  received  at  the  time  of  the  de- 
liver}' of  the  notes  —  the  conditional  payment.  In  other 
words,  the  actual  receipt  of  the  contents  of  the  notes  by  the 
petitioners  relates  back  to  the  conditional  payment,  and  con- 
verts it  into  an  absolute  one.  The  question  of  preference 
then,  in  the  receipt  and  collection  of  these  notes  by  the 
petitioners,  would  have  to  be  determined  by  the  facts  as 
they  existed  when  the  conditional  payment  was  made.  If 
as  between  the  petitioners  and  third  persons  the  former  were 
justifiable  in  receiving  these  notes  when  they  did  in  pay- 
ment of  their  debts,  then  they  became  the  owners  of  them, 
and  their  right  to  collect  and  receive  the  money  on  them  at 
any  subsequent  time,  cannot  be  affected  by  the  fact  that 
Ouimette  has  since  become  insolvent  or  that  they  have  since 
learned  or  have  good  reason  to  believe  that  he  was  then  in- 
solvent. 

The  facts  stated  in  the  plea  show  a  part  payment  of  the 
petitioners' debts;  and  the  sum  remaining  due — being  less 
than  $250 — does  not  enable  the  petitioners  to  maintain  this 
action.  The  plea  is,  therefore,  a  good  defense  to  it  and  the 
demurrer  must  be  overruled. 

If  this  conditional  payment  has  in  fact  turned  out  to  be 
no  payment,  by  reason  of  the  notes  proving  worthless  or 
uncoUectable,  notwithstanding  the  due  diligence  of  the  peti- 
tioners, they  should  reply  to  the  plea,  and  on  tlie  trial  of 
the  issue  produce  the  notes  and  suiTender  them  to  Ouimette. 

It  is  not  necessary  to  more  than  notice  the  allegation  of 
the  plea  that  the  petitioners  by  refusing  the  alleged  tender, 
then  elected  to  take  the  notes  as  payment.  At  that  time  the 
petitioners  were  no  more  at  liberty  to  receive  the  notes  in 
payment  than  the  cash.  On  the  argument,  counsel  for 
Ouimette  made  the  point,  that  the  petitioners  could  not 
maintain  this  action,  because  it  was  brought  before  their 
debts  were  due.  But  this  objection,  if  made  at  all,  should 
have  been  made  by  demurrer  to  the  petition.  However  I 
am  satisfied  that  the  objection  is  not  tenable,  as  a  reference 
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to  the  statute  will  show.  By  Section  39  of  the  Bankrupt 
Act  it  is  provided  that '*  any  person"  *  *  *  may  "be 
adjudged  a  bankrupt,  on  the  petition  of  one  or  more  of  his 
creditors,  the  aggregate  of  whose  debts  provable  under  this 
act  amount  to  at  least  $250."  Section  19  provides :  "that 
all  debts  due  and  payable  from  the  bankrupt  at  the  time  of 
the  adjudication  of  bankruptcy,  and  aU  debts  then  existing 
but  not  payable  until  a  future  day  *  *  *  may  be  proved 
against  the  estate  of  the  bankrupt." 

These  provisions  seem  to  settle  the  question.  The  debts 
of  the  petitioners,  although  not  then  due,  existed  at  and  be- 
fore "the  adjudication  of  bankruptcy,"  and  were  therefore 
provable  debts.  Being  provable  debts  they  were  sufficient 
to  maintain  the  petition.  An  order  wiU  be  entered  over- 
ruling the  demurrer,  with  leave  to  the  petitioners  to  reply 
upon  the  payment  of  $5  costs. 


In  re  E.  G.  Randall  and  John  Sunderland. 

District  Court,  District  of  Oregon. 
March  7,  1870. 

1.  Disposition  of  Propertt  by  Debtob  afteb  Petition  in  Bankkuptcy  not 

^  Prefkbence. — A  payment  or  other  disposition  of  property  by  a  debtor 
after  petition  in  bankruptcy  filed  against  him,  is  not  a  preference  within 
the  meaning  of  Sections  23,  35  and  39  of  the  Bankrupt  Act,  bat  simply 
an  unlawful  meddling  with  the  property  of  the  assignee,  and  therefore 
a  nullity. 

2.  What  Constitutes  a  Pbkference. — What  constitutes  a  preference  under 

the  Bankrupt  Act,  and  where  the  taking  of  a  preference  will  work  a  for- 
feiture of  the  debt  of  the  creditor  taking  the  same. 

3.  Ob-iection  to   Pboof  of  Debt. — By  whom  made. — Objection  to  the  proof 

of  debt  must  be  made  by  the  assignee,  unless  the  Court  for  cause  other- 
wise directs. 

Before  Deady,  District  Judge. 

On  January  9,  1869,  Kandall  and  Sunderland  being  in- 
solvent assigned  all  their  property  to  Foster  with  intent  to 
evade  the  Baiiknipt  Act.  On  January  30,  the  firm  of  Ein- 
stein Bros.  &  Co.,  doing  business  in  San  Francisco,  filed  a 
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petition  in  bankruptcy  in  this  Court  against  R.  and  S., 
praying  that  they  might  be  adjudged  bankrupts  on  account 
of  such  assignment;  and  on  February  27,  after  a  hearing 
upon  the  petition  and  answer  thereto,  R.  and  S.  were  duly 
adjudged  bankrupts  for  the  causes  stated  in  the  petition. 

Afterwards,  Einstein  Bros.  &  Co.  having  proved  their 
debt,  amounting  to  $6,183.56,  Winfield  Peters,  a  creditor 
who  had  also  proved  his  debt,  moved  the  Court  to  reject 
the  claim  of  Einstein  Bros.  &  Co.  for  reasons  stated  in  his 
objections,  then  filed  thereto.  Thereupon  an  order  was  made 
referring  the  matter  to  Mr.  Register  Hill  with  leave  to  Einstein 
Bros.  &  Co.  to  answer  the  objections  within  a  certain  time. 

Before  the  register,  Einstein  Bros.  &  Co.  answered  the 
objections  to  their  claim,  and  the  objecting  creditor  demurred 
to  such  answer. 

The  register  reported,  in  effect,  that  the  objections  were 
not  well  taken,  and  that  the  motion  to  eject  ought  not  to  be 
allowed. 

E.  D.  ShaUudc,  for  motion. 

Lanaing  Stout  and  D.  Freidenrich,  contra. 

Deady,  J.  This  is  a  motion  by  a  creditor  to  reject  a  claim 
of  another  creditor,  as  being  illegal. 

From  the  report  of  the  register  it  appears  that  on  Feb- 
ruary 2,  1869,  Einstein  Bros.  &  Co.  received  at  San  Fran- 
cisco, $450,  in  coin,  from  Foster  on  account  of  R.  and  S., 
and  that  they  had  good  reason  to  believe  at  that  time  that 
R.  and  S.  were  insolvent;  and  that  their  attorney,  then  resi- 
dent in  Portland,  acting  imder  instructions  to  take  such 
course  as  their  interests  required,  had  on  January  30,  com- 
menced the  proceedings  in  bankraptcy  wherein  R.  and  S. 
were  adjudged  bankrupts;  and  that  before  the  objections  of 
said  Peters  were  filed  said  Einstein  Bros.  &  Co.  had  offered 
in  writing  to  surrender  to  the  assignee  of  the  estate  of  R. 
and  S.  the  said  sum  of  $450,  and  that  afterward  they  paid 
said  sum  to  said  assignee. 

For  the  objecting  creditor  it  is  claimed  that  this  case  comes 
within  section  39,  and  that  therefore  the  debt  is  forfeited 
and  should  not  be  proved. 


58        In  re  Eandall  and  Sunderland.   [Dist.  Ct: 


Opinion  of  the  Court — Deady,  J.  [March, 


That  section  provides,  among  other  things,  that  an  in- 
solvent debtor  who  makes  any  payment  with  intent  to  give 
a  preference  to  one  or  more  creditors,  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy,  and  upon  the  petition 
of  certain  creditors  may  be  adjudged  a  bankrupt  therefor — 
'*  provided  such  petition  is  brought  within  six  months  after 
the  act  of  bankruptcy  shall  have  been  committed.  And  if 
such  debtor  shall  be  adjudged  a  bankrupt,  the  assignee  may 
recover  back  the  money  or  other  property  so  paid  *  *  * 
provided,  the  person  recovering  siich  paymeiU  *  *  * 
had  reasonable  cause  to  believe  that  a  fraud  on  this  act 
was  intended  and  that  the  debtor  was  insolvent,  and  such 
credUoT  shall  not  be  allowed  to  prove  his  debt  in  bank- 
ruptcy." In  the  case  under  consideration  the  payment  was 
made  after  the  petition  was  filed  and  therefore  not  within 
six  months  prior  thereto.  Neither  was  such  payment  the 
act  of  bankruptcy  on  account  of  which  such  petition  was 
brought  and  adjudication  had. 

Taken  as  it  reads,  this  section  does  not  include  the  case 
of  a  payment  after  petition  brought.  In  morals,  I  admit 
that  there  is  no  difference  between  a  creditor  who  takes  a 
preference  before  petition  filed  or  afterwards,  and  on  this 
ground  it  has  been  argued  for  the  motion  to  reject  that  as 
this  preference  is  within  the  mischief  intended  to  be  pre- 
vented by  the  section,  it  should  be  construed  so  as  to  include 
it.  If  the  premises  were  admitted  the  conclusion  might 
follow. 

So  far  as  the  creditor  is  concerned,  a  payment  or  transfer 
of  property  by  a  debtor,  after  petition  brought,  is  a  mere 
nullity,  and  the  same  or  its  value  may  be  recovered  back  by 
the  assignee,  independent  of  Sections  23,  35  or  39,  because 
from  the  commencement  of  the  proceedings  in  bankruptcy, 
by  operation  of  law,  the  property  of  the  bankrupt  of  what- 
ever nature,  not  exempt  from  execution,  vests  in  the  assignee, 
and  therefore  the  former  can  make  no  valid  disposition  of 
it.  (Sec.  14,  B.  Act.)  Einstein  Bros.  &  Co.  acquired  no 
property  or  interest  in  the  money  paid  or  delivered  them  by 
Foster.  They  were  mere  bailees  of  it,  and  the  assignee 
could  have  compelled  them  to  return  it  or  its  value,  without 
reference  to  their  claim  against  the  estate.     Besides  this, 
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the  debtor  making  a  payment  or  transfer  after  petition 
brought,  is  liable  to  be  punisheJ.  by  imprisonment  at  hard 
labor  for  not  exceeding  three  years.     (Sec.  44,  B.  Act.) 

A  payment  or  other  disposition  of  propei-ty  by  a  debtor 
after  petition  brought  against  him  is  not  a  preference  within 
the  meaning  of  the  act,  but  simply  an  unlawful  meddling 
with  the  property  of  the  assignee.  It  confers  no  rights  or 
interest  on  the  party  receiving  it,  and  renders  the  debtor 
liable  to  imprisonment. 

Preferences  are  i)rovided  for  in  Sections  23,  35,  and  inci- 
dentally in  39. 

By  23,  a  person  receiving  a  preference  ^'any  time,  after  the 
approved  of  tlve  act "  having  reasonable  cause  to  believe  that 
the  same  was  made  or  given  by  the  debtor  contrary  to  the 
act,  shall  not  prove  the  debt  on  account  of  which  such  pre- 
ference was  given,  until  he  surrenders  to  the  assignee  all 
benefit  received  by  him  under  such  preference.  By  its 
terms  this  section  includes  all  preferences  wlveiiever  made  or 
given,  and  leaves  it  optional  with  the  creditor  to  surrender 
and  prove  his  debt,  or  retain  his  preference  and  be  excluded 
from  making  such  proof.  But  as  will  be  seen,  Section  35 
necessarily  limits  the  operation  of  this  section  to  cases  of 
preference  received  more  than  six  months  prior  to  petition 
brought,  because  Section  35  declares  all  preferences  made 
within  this  latter  period  absolutely  void;  and  as  by  Section 
14  all  the  property  of  the  bankrupt  is  vested  in  the  assignee 
from  the  time  of  filing  the  petition  against  him,  this  section 
cannot  be  construed  to  apply  to  the  case  of  a  payment  or 
other  disposition  of  property  by  the  bankrupt  after  such 
filing,  because  the  same  would  be  void  for  want  of  interest 
in  the  bankrupt,  and  could  not  give  the  creditor  the  option 
to  siuTender  or  retiiin  it. 

By  35  all  payments  or  other  disposition  of  property  by  an 
insolvent  debtor,  made  '^  withi)i  six  months  before  tJi/eJiling  of 
the  petition  by  or  against  him''  are  declared  void,  and  the 
assignee  may  recover  the  same  as  assets  of  the  bankrupt.  . 

All  payments  or  other  dispositions  of  property  within  the 
ptu-view  of  this  section  are  void,  and  the  person  or  creditor 
receiving  them  cannot  retain  or  surrender  them  at  his  option, 
as  in  the  case  of  a  preference  within  the  purview  of  Section 
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23;  but  no  penalty  is  imposed  upon  him  for  receiving  the 
same. 

Section  39  goes  farther,  and  after  providing  for  what 
causes  and  under  what  conditions  a  debtor  may  be  adjudged 
a  bankrupt,  declares  that  the  creditor  receiving  the  prefer- 
ence, and  thereby  participating  in  the  fraud  which  consti- 
tuted the  act  of  bankruptcy  for  which  the  adjudication  wg^s 
had,  shall  not  be  allowed  to  have  his  debt. 

In  re  Princeton  (1  Law  Times,  125),  Mr.  Justice  Miller, 
of  the  Wisconsin  District,  suggests  the  reason  why  Section 
39  imposes  a  forfeiture  of  the  debt  upon  the  creditor  taking 
a  preference,  contrary  to  it.     He  says : 

**This  prohibition  as  to  the  creditors  (forbidding  the 
proof  of  their  debts),  is  predicated  on  the  adjudication  in 
bankruptcy  upon  the  allegation  in  the  petition  against  the 
debtor.  And  the  creditor,  having  reasonable  cause  to  be- 
lieve the  alleged  violation  of  the  aci^  by  the  debtor,  is  con- 
sidered a  participq'nt  in  the  offense  against  the  act,  and  is, 
therefore,  prohibited  from  proving  his  debt  in  bankruptcy. 

*  *  *  It  cannot  be  permitted  to  a  creditor,  who,  with 
reasonable  cause  of  knowledge,  has  participated  in  such 
fraud  on  the  act  as  to  found  a  proceeding  against  his  debtor, 
to  relinquish  his  intended  preference,  and  claim  to  prove  his 
debt  under  the  23,  or  any  other  section  of  the  act." 

This  reasoning  seems  to  assume,  rather  than  to  assert,  that 
the  forfeiture  imposed  by  this  section  is  confined  to  the  case 
of  a  creditor  who  received  a  preference  which  constituted 
the  very  act  of  bankruptcy  upon  which  the  adjudication  was 
had. 

The  language  of  the  last  clause  of  the  section  gives  some 
color  to  this  conclusion.  It  declares — *'  the  assignee  may 
recover  back  the  money  or  other  property  so  paid,  conveyed, 
sold,  assigned  or  transferred,  contrary  to  tliis  act" — ^that  is 
the  money  paid  by  the  insolvent  debtor  to  the  creditor,  with 
intent  to  give  a  preference,  and  which  payment  constituted 
the  very  act  of  bankruptcy  in  controversy; — '*  provided  the 
person  receiving  such  payment  *  *  *  had  reasonable 
cause  to  believe,  etc.,  *  *  *  and  siwh  creditor  shall  not 
be  allowed  to  prove  his  debt,  etc."  Apparently,  these  ex- 
pressions— *'  the  money" — **  so  paid" — "  such  payment"  and 
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**  snch  creditor,"  relate  or  refer  to  the  money  or  payment 
which  constituted  the  act  of  bankruptcy  for  which  the  peti- 
tion was  brought,  and  to  the  person  or  creditor  who  received 
such  money  or  payment,  and  thereby  became  a  participant 
in  the  fraud  for  which  the  debtor  was  adjudged  a  bankrupt. 

But  I  am  not  satisfied  that  the  clause  should  be  so  limited 
in  its  operations.  Indeed,  it  appears  but  just  and  reason- 
able that  it  should  apply  to  any  creditor  who  has  taken  a 
preference  **  contrary  to  the  act,"  within  six  months  before 
petition  brought,  although  such  preference  did  not  consti- 
tute the  act  of  bankruptcy  for  which  the  adjudication  was 
had,  provided  the  person  receiving  such  preference,  does 
not  voluntarily  relinquish  the  same,  but  puts  the  estate  to 
the  trouble,  and  expense  of  recovering  the  property,  or  its 
value,  by  legal  proceedings.  The  reasons  for  forfeiting  the 
debt  in  the  case  supposed,  are  equally  as  cogent  as  any  that 
can  be  given  in  the  case  of  the  creditor  whose  preference 
constituted  the  act  of  bankruptcy.  In  each  case,  the  cred- 
itor's conduct  has  been  illegal,  and  in  addition  to  this,  inno- 
cent parties  have  been  thereby  put  to  unnecessary  trouble 
and  expense,  to  obtain  their  rights. 

It  may  be  necessary,  to  support  this  view  of  the  section, 
that  the  words  of  the  last  clause — '^the  money  or  other 
property  so  paid,  etc," — should  be  construed  to  read — '*  any 
money  or  other  property  so  paid,  etc." 

However  this  may  be,  one  thing  seems  certain.  This  case 
is  not  within  any  of  these  sections,  regulating  the  subject  of 
preferences.  From  what  appears  in  the  case  of  E.  &  S., 
I  suppose  that  Foster  sent  this  money  in  the  course  of 
business,  to  Einstein  Bros.  &  Co.  before  petition  filed,  and 
that  the  latter  received  it  afterwards  from  the  express,  with- 
out knowledge  of  such  filing — the  petition  having  been 
brought  by  their  attorney.  They  could  not  well  help  receiv- 
ing the  money  from  the  express,  but  as  soon  as  they  could 
conveniently,  they  delivered  it  to  the  assignee. 

The  motion  to  reject  the  claim,  must  be  denied  at  the 
cost  of  the  objecting  creditor. 

It  will  be  observed  that  this  proceeding  is  not  taken  by 
the  assignee,  but  by  a  creditor.  No  objection  has  been 
made  to  it  upon  that  ground,  and  for  the  present,  it  may 
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be  considered  as  well  taken.  But  upon  reflection,  I  am 
quite  satisfied  that  the  act  does  not  contemplate  that  eveiy 
creditor  shall  have  the  right  to  object  to  everj'  other  cred- 
itor's claim.  This,  it  appears  to  me,  is  the  proper  business 
of  the  assignee,  who  represents  the  estate,  and  all  parties 
interested.  Otherwise,  the  door  is  opened  wade  to  any  and 
every  petty,  factious  creditor,  who  cares  more  for  contro- 
versy than  for  his  debt,  to  delay  and  haiTass  the  substantial 
creditors,  and  unnecessarily  j)rolong  the  settlement  of  the 
estate. 

Sufficient  guards  are  thrown  around  the  choice  of  an 
assignee,  and  his  administration  of  the  bankinipt's  property', 
to  justify  his  being  entrusted,  in  the  first  instance  at  least, 
with  the  duty  of  ascertaining  what  claims  require  fui*ther 
investigation,  and  what  do  not.  Again,  if  any  creditor  felt 
himself  aggiieved  by  the  acti(m  of  the  assignee  in  this  re- 
spect, he  might  apply  to  the  Court  for  a  i*ule  upon  the 
assignee,  requiring  him  to  take  the  proper  action  in  the 
premises,  or  to  allow  the  creditor  to  do  so  in  the  name  of 
the  former.  The  Court  has  a  supeiTisory  control  over  the 
assignee,  and  when  * '  necessary  or  expedient, "  may  remove 
him  (Sec.  18  Bankrupt  Act.) 

Section  23  provides  for  the  postponement  of  the  proof  of 
the  claim,  before  the  election  of  assignee,  but  the  only  pro- 
vision of  the  act  on  the  subject  under  consideration,  is 
found  in  the  last  clause  of  Section  22.     It  reads: 

"The  Court  may,  on  the  application  of  the  assignee,  or 
of  any  creditor  of  the  bankrupt,  or  without  any  application, 
examine  upon  oath  the  bankrupt,  or  any  person  tendering 
or  who  has  made  proof  of  claims,  and  may  summon  any 
person  capable  of  giving  evidence  concerning  such  proof, 
or  concerning  the  debt  sought  to  be  proved,  and  shall  reject 
all  claims  not  duly  proved^  or  tvJien  the  ]yroof  shoivs  the  claim  to 
he  founded  in  fraud,  illegalitji  or  mistake  " 

This  only  gives  a  creditor  a  right  to  apply  for  leave  to  ex- 
amine the  bankrupt  or  other  creditor  on  oath,  touching  any 
matter  pertinent  to  his  interest  in  the  estate.  The  Court  is 
required  ** to  reject  all  claims"  of  a  certain  character,  but 
at  whose  instance  is  not  specifically  prescribed.  It  may  be 
that  the  Court — ex  mero  motu — may  reject  a  claim  or  may 
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direct  an  inquiiy  concerning  the  legality  of  the  same.  But 
as  between  third  persons,  the  analogies  of  other  similar 
legal  proceedings,  as  in  the  case  of  an  administrator,  and 
the  speedy  and  economical  settlement  of  bankrupts'  estates, 
all  point  to  the  assignee  as  the  proper  person  to  make  the 
application  or  objection.  If  the  contrary  course  were  perm- 
itted, there  would  be  danger  of  the  proceedings  degener- 
ating into  a  many-sided,  interminable  squabble  between 
the  creditors,  to  the  real  benefit  of  no  one,  and  the  delay 
and  injury  of  all  concerned. 


James  B.  Newby  v.  The  Oregon  Central  Rail- 
way Co.,  George  L.  Woods,  E.  N.  Cooke,  J.  H. 
DouTHiTT,  J.  R.  MooRES,  Thomas  McF.  Patton, 
J.  H.  MooREs,  Jacob  Courser,  A.  Lawricnce 
LovEJOY,  F.  A.  Chenoweth,  Stukeley  Ells- 
worth, Stephen  F.  Chadwick,  John  E.  Ross, 
J.  H.  D.  Henderson,  John  F.  Miller,  Absalom 
F.  Hedges,  Samuel  B.  Parrish,  and  Green  B. 
Smith. 

Circuit  Court,  District  of  Oregon. 
March  8,  1870. 

1.  In  Equity,  Notice  of   filino  Plea  or    Dbmttbber    muht  be   kntebbd 

IN  Obdkb  Book. — In  equity  a  party  does  not  take  notice  of  the  filing  of 
a  plea  or  demurrer,  unless  notice  thereof  be  entered  in  the  order  book, 
as  prescribed  by  Equity  Rule  4. 

2.  National   Coubtb  do  not    discoubaok    Suttobs  fbom  sEtcxiNo  redress 

IN  THEiB  Tribunals — There  is  no  rule  of  law  or  public  policy  which 
requires  the  National  Courts  to  discourage  suitors  from  seeking  redress 
in  those  tribunals,  and  parties  have  a  clear  right  to  become  the  owners 
of  property  for  the  express  purpose  of  maintaining  a  suit  in  such  courts 
concerning  the  same. 

3.  Pleas  in  Equity. — Nature    of. — Plea  in  equity,  nature  of  in  bar  and 

abatement  and  where  double  allowed. 

4.  When    Stockholder  or  Creditor  of   Corporation   can  maintain   suit 

FOB  injury  to  Corporate  rights. — A  stockholder  or  creditor  of  a  cor- 
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poration  cannot  maintain  a  suit  for  an  injury  to  the  corporate  rights,  un- 
less it  appears  from  the  bill  that  the  cor|)oration  refused  to  take  proper 

I  measures  to  protect  or  redress  the  same. 

'  5.  Inability    to  suk    no   test   op   Liability    to   bk  sued   in     National 

CouBTs. — The  inability  of  a  party  to  sue  in  the  National  Courts,  in  a  par- 
ticular case,  is  no  test  of  his  liability  to  be  sued  in  them  under  other  cir- 
cumstances. 

6.  OWNKR   OF  CORPORATION     BONDS    SAME     RIGHT    TO  SUE   AS     STOCKHOLDER  OF 

Corporation. — The  owner  of  corporation  bonds  secured  by  a  Uen  upon 
lands  claimed  by  the  corporation,  has  the  same  right  as  a  stockholder  of 
such  corporation  to  maintain  a  suit  to  prevent  another  corporation  from 
obtaining  such  lands  by  the  wrongful  use  of  the  name  of  his  coii)oration. 
7.  Corporation  not  liable  to  its  Stockholders  or  Creditors  for  error 
OF  Judgment. — In  choosing  between  remedies  deemed  equally  effective, 
a  corporation  has  a  right  to  exercise  its  judgment,  and  for  an  error  in 
this  respect  neither  its  stockholders  or  creditors  can  call  it  to  an  t\ccouut. 

Before  Deady,  District  Judge. 

Wm.  Lair  Hill,  for  Complainant. 
John  H.  Mitchell,  for  Defendants. 

Deady,  J.  This  suit  was  brought  to  enjoin  the  defend- 
ants from  using  the  name  of  the  complainant's  corporation 
— The  Oregon  Central  Bailway  Company — and  particularly 
from  issuing  bonds  in  the  name  of  said  corporation.  It  is 
alleged  in  the  bill  that  the  complainant  is  the  owner  and 
holder  of  two  of  said  corporation's  bonds,  of  the  denomina- 
tion of  $1,000  each,  and  that  for  reasons  stated  in  the  bill, 
the  use  of  such  name  by  the  defendants  and  tlie  issuing  of 
such  bonds  by  them,  do  and  will  dej)reciate  the  market 
value  of  complainant's  bonds  to  his  damage  not  less  than 
$1,000. 

At  the  May  term,  1869,  the  cause  was  heard  on  demurrer 
to  the  bill.  On  the  argument  a  cause  of  demurrer  was  as- 
signed ore  fe?ii^ ; — **  That  it  does  not  api^ear  from  the  bill 
that  the  complainant's  corporation  had  refused  to  institute 
this  suit,  and  therefore  it  should  have  been  brought  in  the 
name  of  said  corporation." 

On  August  3,  1869,  the  Court  sustained  the  demurrer  as 
above  assigned,  and  decided  that  the  complainant's  corj^o- 
ration  must  be  made  a  party  to  the  suit;  and  that  if  such 
corporation,  after  request  by  the  complainant,  refuses  to 
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bring  such  suit,  the  latter  may  allege  such  refusal  in  his 
bill,  and  make  the  corporation  a  party  defendant.  (1  Deady, 
609.) 

Afterwards  the  complainant  had  leave  to  amend  his  bill, 
which  he  did,  by  making  his  corporation  a  ifarty  defendant 
thereto,  and  by  alleging  "that  before  commencing  this  suit 
your  orator  requested  the  said  defendant  corporation, 
whose  bonds  your  orator  hol^s  and  owns,  as  aforesaid,  to 
bring  this  suit  for  his  protection,  and  the  said  last  named 
corporation  refused  so  to  do,  and  do  still  refuse  to  protect 
the  rights  of  your  orator  aforesaid." 

To  the  bill  as  amended,  the  natui'al  persons  named 
therein,  as  defendants,  demurred.  The  corporation  charged 
with  fhe  wrongful  use  of  the  corporate  name,  filed  two  pleas 
to  distinct  portions  of  the  bill  and  demurred  to  the  re- 
mainder.    The  complainant's  corporation  made  default. 

On  January  4,  1870,  the  defendants  moved  to  dismiss  the 
bill  under  Equity  Bule  38,  because  the  complainant  had  not 
replied  to  the  pleas,  or  set  down  the  same,  or  the  demur- 
rers, for  argument.  The  motion  was  denied,  because  it  did 
not  appear  that  the  complainant  had  notice  of  the  filing  of 
such  pleas  or  demurrers,  by  entry  in  the  order  book,  as  pre- 
scribed in  Equity  Rule  4.  Afterwards,  by  consent  of  par- 
ties, the  pleas  and  demurrers  were  set  down  for  argument. 

On  the  argument,  the  cause  was  submitted  on  the  part  of 
the  complainant,  with  an  admission  as  to  the  sufficiency  of 
the  second  plea.  The  defendants  filed  a  written  brief  in 
support  of  both  pleas  and  demurrers. 

Both  pleas  are  voluminous  and  full  of  details,  and  are 
pleaded  as  pleas  in  abatement. 

In  effect,  the  first  one  alleges  that  the  complainant  is  not 
the  real  owner  of  the  two  bonds  mentioned  in  the  bill,  but 
that  the  same  were  merely  transferred  and  delivered  to  him 
by  a  director  of  this  corporation,  for  the  sole  purpose  of 
enabling  him  to  maintain  this  suit  in  this  Court,  for  the 
benefit  of,  or  in  behalf  of  such  corporation. 

If,  notwithstanding  the  rhetorical  exaggerations  of  this 
plea,  it  appears  that  the  complainant  has  the  legal  title  to, 
or  interest  in  these  bonds,  then  this  plea  is  insufficient. 
They  are  payable  to  bearer  and  the  title  to  them  passes  by 
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delivery,  unless  the  contrary  is  shown.  The  motive  with 
which  they  were  delivered  to  the  complainant  or  he  received 
them  makes  no  difference  in  this  respect.  Parties  have  a 
clear  right  to  become  the  owners  of  property  real  or  per- 
sonal, by  purchase  or  gift,  for  the  express  purpose  of  main- 
taining a  suit  in  this  Court  concerning  the  same.  In  some 
of  the  earliest  cases  there  are  some  dicta  to  the  contrary  of 
this,  but  their  authority  has  not  been  recognized.  Admit- 
ting all  that  can  be  claimed  for  the  "plea,  and  probably  more 
than  ought  to  be,  it  only  amounts  to  an  allegation  that  the 
father  of  the  complainant  delivered  him  these  bonds  as  a 
gift,  with  the  mutual  understanding  or  expectation  that  the 
latter  would  commence  and  maintain  this  suit  as  the  owner 
thereof.  In  all  this  there  was  nothing  illegal  or  immoral 
or  fraudulent.  There  is  no  rule  of  law  or  public  policy 
which  requires  the  National  Courts  to  discourage  persons 
from  seeking  redress  in  those  tribunals  in  every  case  where 
the  constitution  and  laws  fairly  construed  wiU  permit  it. 
This  plea,  I  think,  should  be  held  insuflSicient. 

The  second  plea  alleges  that  it  is  not  true  that  the  com- 
plainant, before  bringing  this  suit,  requested  his  corpora- 
tion to  bring  the  same  for  his  protection;  and  also,  that 
prior  to  the  commencement  thereof,  such  corporation  did 
commence  a  suit  in  the  Circuit  Court  for  the  county  of 
Marion,  to  enjoin  the  defendants  herein  from  using  such 
corporate  name  and  from  issuing  such  bonds,  and  that  such 
suit  is  still  pending  in  said  Court,  and  being  prosecuted 
therein  in  good  faith,  by  said  complainant's  corporation. 

Before  disposing  of  this  plea,  I  propose  to  caU  attention 
to  the  impropriety  of  pleading  double  in  this  case. 

A  plea  in  equity  is  a  special  answer  showing  why  the  suit 
should  be  dismissed,  delayed  or  barred,  and  that,  therefore, 
the  complainant  ought  not  to  have  the  answer  of  the  de- 
fendant to  the  matters  stated  in  the  bill.  It  may  consist  of 
matter  deliora  the  bill — ^new  matter — then  called  a  pure  plea 
or  of  denials  of  some  of  the  substantial  matters  set  forth 
in  the  bill.  (Story's  E.  P.,  649,  651.)  Two  matters  of  de- 
fense cannot  be  stated  in  one  plea,  nor  should  a  plea  contain 
various  facts,  unless  they  are  all  conducive  to  a  single  point, 
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which  constitutes  a  single  defense.  Otherwise  it  is  open  to 
the  charge  of  duplicity  and  multifariousness.  (Story's  E. 
P.,  653-6.)  Two  pleas  in  a  suit  are  never  allowed,  even  in 
bar,  except  in  a  particular  case,  by  leave  of  the  Court  first 
obtained,  where  great  inconvenience  might  otherwise  be 
sustained.  A  plea  is  not  the  only  mode  of  defense  to  a  suit 
in  equity.  It  is  only  allowed  for  the  purpose  of  enabling  a 
defendant  to  make  a  defense  upon  some  single  point  or  mat- 
ter, and  thereby  avoid  the  expense,  delay  and  inconvenience 
of  answering  the  bill  in  detail.  But  if  the  defendant  is 
allowed  to  plead  several  pleas  to  as  many  parts  of  the  bill, 
and  thereby  put  the  whole  or  any  great  part  of  it  in  issue, 
nothing  is  gained  in  this  respect,  but  rather  the  contrary. 
(Story's  E.  P.  657;  Didier  y.  Davidson,  10  Paige,  Ch.,  515; 
SaUusY.  Tobias^  7  John.  Ch.,  215;  Lamb  d  ux  v.  Starr  et  al., 
1  Deady,  365.) 

Nor  do  I  think  the  first  plea  is  a  plea  in  abatement.  It  is 
an  allegation  that  the  complainant  has  no  property  in  the 
bonds,  and  is,  therefore,  without  interest  in  the  subject  mat- 
ter of  the  suit.  Such  a  fact,  or  facts  showing  this  conclusion,  ^ 
may  be  pleaded  in  bar  of  the  suit.  (Story's  E.  P.  728.)  A 
plea  of  bankruptcy  of  the  plaintiff,  being  in  effect  a  plea 
that  the  plaintiff  has  no  title,  so  far  as  he  is  concerned,  is  a 
plea  in  bar.     (Ibid,  726.) 

But  as  no  steps  have  been  taken  to  strike  out  these  double 
pleas  or  compel  the  defendants  to  elect  which  one  they  will 
rely  upon,  and  as  the  complainant  on  the  argument  practically 
admitted  the  suflSiciency  of  the  second  plea,  it  will  be  assumed 
for  the  present,  that  the  defendants  in  filing  the  second  plea 
abandoned  the  first. 

In  accordance  with  the  opinion  expressed  at  the  hearing 
on  the  original  bill  and  demurrer  thereto,  this  second  plea 
is  sufficient  and  constitutes  a  good  defense  to  the  suit.  By 
it  the  defendants  controvert  the  allegation  of  the  amended 
bill,  that  the  complainant's  corporation  had  refused  to  bring 
this  suit  for  the  protection  of  his  interests. 

This  is  a  plea  to  the  person  in  the  nature  of  a  plea  in 
abatement,  and  corresponds  to  the  dilatory  plea  of  the  civil 
law.     It  does  not  dispute  the  validity  of  the  rights  which 
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are  made  the  subject  of  the  suit,  nor  the  plaintiff's  interest 
therein,  but  objects  to  the  complainant's  present  ability  to 
maintain  a  suit  concerning  them  (Ibid,  706-7). 

Since  the  decision  of  this  Court  sustaining  the  demurrer 
ore  tefiiLS  to  the  original  bill,  I  have  received  the  opinion  (in 
sheets)  of  the  Supreme  Court  in  the  case  of  ''llie  City  of 
Memphis  et  cU.  v.  Dean''  (8  Wal.  64.)  In  this  respect  the 
case  is  very  similar  to  the  one  under  consideration,  and  the 
Court  then  held  that  a  stockholder  could  only  maintain  a  suit 
to  protect  his  interest  in  the  corporate  property  where  the 
corporation  refuse  to  do  so.  The  defense  in  that  case  was 
the  same  as  in  this — a  denial  of  the  allegation  that  the 
corporation  had  refused,  but  that,  on  the  contrary,  they  were 
then  maintaining  a  suit  for  that  purpose. 

The  complainant  having  signified  his  intention  not  to  con- 
test the  plea  upon  the  proof,  it  follows  that  the  bill  must 
be  dismissed,  because  of  the  complainant's  inability  to 
sue. 

In  this  view  of  the  matter  it  is  not  necessary  to  pass  upon 
the  several  demurrers  of  the  defendants;  but  their  counsel 
is  urgent  that  the  Court  shall  decide  the  questions  raised  by 
these  demurrers. 

Upon  looking  at  the  demurrer  of  the  corporation,  I  find 
that  all  the  questions  made  by  it  were  decided  adversely  to 
the  defendants  on  the  demurrer  to  the  original  bill,  except 
the  objection  that  the  complainant's  corporation  is  not  a 
proper  party  defendant.  The  reason  given  in  support  of 
this  objection  is,  that  such  corporation  being  a  citizen  of  this 
State  could  not  have  maintained  this  suit  against  these  de- 
fendants, who  are  also  citizens  of  this  State. 

The  facts  are  admitted,  but  the  conclusion  does  not  fol- 
low. The  inability  of  a  party  to  sue  in  this  Court  is  no  test 
of  his  liability  to  be  sued  in  it.  While  a  suit  cannot  be  main- 
tained in  this  Court  by  a  citizen  of  the  State  against  a  citizen 
of  the  State,  yet  every  such  citizen  is  liable  to  be  sued  in  this 
Court  by  a  citizen  of  another  State.  So,  while  it  is  true 
that  the  complainant's  corporation  cannot  sue  the  defendant 
corporation  in  this  Court,  because  of  their  common  citizen- 
ship, yet  it  is  equally  true,  that  the  complainant  being  a 
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citizen  of  California  may  sue  either  or  both  of  these  corpora- 
tions in  this  Court.  The  questions  are  different  and  have 
no  sort  of  relation  to  or  dependence  upon  one  another. 
(  Woolsey  v.  Dodge,  18  How.  345-6.)  In  this  case,  and  in  Ihe 
Qity  of  Memphis  et  oi.  v.  Dean,  sripra,  the  complain- 
ant's corporation  was  a  citizen  of  the  same  State  with  the 
other  defendants  and  could  not  have  maintained  a  suit  in 
those  Courts  against  its  co-defendants,  yet  in  both  cases 
such  corporation  was  made  a  party  defendant. 

All  the  questions  specially  made  by  the  demurrer  of  the 
other  defendants  have  also  been  decided  adversely  to  them. 
But,  under  the  general  allegation  of  this  demurrer,  **that  the 
amended  bill  does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,"  in  the  written  argument  of  counsel  for  de- 
fendants it  is  specially  maintained  that  the  complainant  has 
not  a  sufficient  interest  in  the  subject  matter  of  the  con- 
troversy to  enable  him  to  maintain  this  suit:  and  that  the 
refusal  of  the  complainant's  corporation  to  bring  this  suit 
for  this  protection  is  not  such  a  breach  of  trust  or  neglect  of 
duty,  as  gives  the  complainant  a  right  of  suit. 

The  first  of  these  objections — the  want  of  interest  in  the 
subject  matter — was  considered  by  Court  in  disposing  of 
the  demurrer  to  the  original  bill.  It  was  then  held,  that 
the  complainant,  being  the  owner  of  the  corporation  bonds, 
was  its  creditor,  and  that  if  he  had  a  lien  upon  the  lands  of 
the  corporation,  as  a  security  for  the  J)ayment  of  such  bonds, 
he  has  as  much  interest  in  the  subject  matter  as  a  mere 
stockholder,  and  might,  for  the  same  reasons,  maintain  this 
suit,  *'to  prevent  another  corporation  from  obtaining  the 
same  land  by  the  wrongful  use  of  the  name  of  the  corporation 
whose  bonds  he  holds,"  (Bradley  v.  Richardson,  2  Blatch. 
345) .  As  to  whether  it  sufficiently  appeared  from  the  bill, 
that  the  complainant  had  such  a  lien,  the  Court  was  not 
clear,  and  did  not  decide;  and  no  reason  is  shown  why  there 
should  be  any  other  or  different  conclusion  at  this  time. 

The  complainant  also  maintained  his  right  to  bring  this 
suit  to  protect  his  interest  in  the  bonds  of  the  corporation, 
as  a  species  of  property,  having  a  conventional  market  value 
depending  upon  the  probable  resources  and  prospects  of 
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the  corporation  that  issued  them.  Upon  this  point,  the 
Court,  on  the  demurrer  to  the  original  bill,  expressed  no 
opinion,  and  I  do  not  deem  it  necessary  to  do  so  now. 

As  to  the  secoQd  of  these  objections — the  refusal  of  the 
complainant*s  corporation  to  bring  this  suit.  I  think  it  i^ 
well  taken.  The  allegation  is  not  sufficient  to  enable  the 
complainant  to  sue.  It  was  impossible  for  such  corporation 
to  have  brought  this  suit — being  a  citizen  of  the  same  State 
with  the  defendants.  But,  admitting  that  complainant's 
corporation  might  have  brought  this  suit,  and  refused,  it 
does  not  follow  that  it  refused  to  bring  any  suit — for  in- 
stance, a  suit  in  the  State  Court.  In  choosing  between 
remedies,  which  are  presumed  to  be  equally  effective,  the 
corporation  has  a  right  to  exercise  its  judgment.  For  an 
error  in  judgment  in  this  respect,  neither  stockholders,  nor 
creditors  can  sue  the  corporation,  or  call  it  to  account. 
( WooUey  v.  Dodge,  18  How.  341.)  But  as  has  been  said,  the 
complainant's  corporation  could  not  have  brought  this  suit. 
The  law  of  the  land  did  not  permit  or  authorize  it,  and 
therefore,  its  refusal  to  do  so  when  requested  by  the-com- 
•  plainant,  was  neither  a  neglect  of  duty  nor  breach  of  trust, 
which  gave  the  complainant  a  right  of  suit.  The  allegation 
is  insufficient,  and  the  amended  bUl  in  this  respect,  is  no 
better  than  the  original  one. 

Both  on  the  ground  of  the  sufficiency  of  the  second  plea 
(the  plaintiff  not  desiring  to  contest  the  matter  upon  the 
proof),  and  this  cause  of  demurrer,  the  bill  must  be  dis- 
missed. 


Joseph   Bachman,    Trnstee  of  KattenJiorn^   v.  H. 

EVERDING     AND    EdWIN    BeBEE. 

District  Court,  District  op  Oregon. 
March  21,  1870. 

1.  Plkas,  When  Mat  be  Stbicken  Out. — ^A  plea  false  upon  its  face,  may  be 

stricken  out,  but  this  falsity  cannot  be  shown  by  comparing  it  with  an- 
other plea  or  defense  in  the  same  answer. 

2.  Same. — ^A  plea  which  expressly,  or  in  effect,  admits  the  plaintiff's  cause 

of  action,  cannot  be  stricken  ont  as  frivolous. 
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3.  Same. — A  motion  to  strike  out  is  not  allowed,  if  matter  properly  pleaded 

is  included  in  it. 

4.  Separate  Pleas  cannot  Help  or  Destroy  one  another. — A  defendant 

may  plead  separately^as  many  distinct  defenses  as  he  may  have,  and  one 
cannot  be  taken  to  help  or  destroy  the  other. 

Before  Deady,  District  Judge- 

«/.  W.  Whcdlei/,  for  motion, 
Erasmus  D.  SJudiucky  contra. 

Deady,  J.  This  is  an  action  for  money  had  and  received. 
It  was  commenced  February  24,  1870.  The  complaint 
alleges  that  on  August  28,  1869,  Kattenhom  was  adjudged 
a  bankrupt  in  this  Court,  and  that,  thereafter,  such  pro- 
ceedings were  had  thereon,  that  the  plaintiff  on  October 
14,  1869,  was  con^rmed  by  this  Court  as  trustee  of  said 
estate,  and  is  still  such  trustee;  and  that  said  defendants  on 
September  4,  1869.  received  from  the  firm  of  Everding  & 
Co.,  of  San  Francisco,  $374.47  gold  coin,  for  the  benefit  of 
said  bankrupt's  estate,  and  to  the  use  of  this  plaintiff;  and 
afterwards,  the  plaintiff  demanded  payment  of  said  money 
from  said  defendants,  which  demand  defendants  refused, 
and  that,  by  virtue  of  the  premises,  there  is  now  due  to  the 
plaintiff  the  sum  aforesaid,  in  gold  coin. 

On  March  2,  defendants  demurred  to  complaint,  because 
the  same  did  not  state  facts  suj£cient  to  constitute  a  cause 
of  action. 

After  argument  the  demurrer  was  overruled;  and  on  March 
10,  the  defendants  filed  an  answer.  The  answer  contains 
two  separate  pleas  or  defenses: 

First — ^A  denial  that  the  defendants  on,  etc.,  received  the 
sum  aforesaid  or  any  other  sum  from  Everding  &  Co.,  of 
San  Francisco,  or  **that  the  same  or  any  other  sum  was  re- 
ceived by  them  for  the  benefit  of  the  estate  of  said  Katten- 
hom, or  for  or  to  the  use  of  the  plaintiff." 

Second — ^That  said  Everding  &  Co.,  about  September  4, 
1869,  did-** credit  to  defendants  the  said  sum  of  $374.47, 
received  by  them  from  the  sale  of  property  belonging  to 
Kattenhorn  before  his  bankruptcy,    **  which  property  was 
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sold  by  E.  &  Co."  before  August  28,  1869;  and  that  about 
said  day  in  September  "said  sum  of  $374.47  of  the  proceeds 
of  said  sale  was  placed  to  the  credit  of  t^iese  defendants  by 
said  E.  &  Co." 

On  March  •14,  plaintiff  moved  to  strike  out  the  answer 
and  for  judgment,  which  motion  was  then  argued  and  sub- 
mitted. 

The  grounds  specified  in  the  motion  to  strike  out  are  that 
the  answer  is  sham  and  frivolous.  In  argument,  counsel 
maintained  that  the  first  plea  was  shown  to  be  false  by  the 
second  one.  That  both  could  not  be  true.  That  the  second 
one  admitted  what  the  first  one  denied — tlie  receipt  of  the 
money  belonging  to  the  estate  of  which  the  plaintiff  is 
trustee;  and  that  the  second  one  being  in  contemplation 
of  law  an  admission  of  the  cause  of  action,  is  therefore 
frivolous. 

Under  the  Code,  as  under  the  Statute  of  4  Anne,  a  de- 
fendant is  entitled  to  plead  as  many  defenses  to  an  action  as 
he  may  have;  and  one  cannot  be  taken  to  help  or  destroy 
another,  but  each  must  stand  or  fall  by  itself.  (Gould's  Plead. 
432;  Jackson  Y.  Stetson,  15  Mass.  58,  n.  a.;  Beli  v.  Brown, 
22  Cal.  671;  KetcJiam  v.  Zerega,  1  E.  D.  Smith,  560). 

A  plea  is  called  sham  when  it  is  palpably  false  on  its  face. 
But  this  falsity  cannot  be  shown  by  comparing  it  with  an- 
other plea  or  defense  in  the  same  answer.  Otherwise  the 
privilege  of  pleading  several  defenses  would,  in  practice,  be 
restricted  within  very  narrow  limits,  for  fear  of  one  being 
considered  by  implication  of  law  to  contradict  the  other. 
The  admissions  in  each  plea  or  defense,  if  any,  are  to  be 
taken  as  made  only  for  the  purpose  of  the  issue  made  or 
tendered  by  it. 

In  this  view  of  the  matter,  there  is  no  ground  for  saying 
that  the  first  plea  is  false  and  therefore  sham.  It  is  a  mere 
denial  that  the  money  was  received  to  the  use  of  the  plaintiff, 
and  for  aught  that  appears  may  be  true.  Besides,  the  mo- 
tion being  to  strike  out  the  whole  answer  as  sham,  is  too 
broad.  A  motion  to  strike  out,  like  exceptions  for  impertin- 
ence in  chancery,  is  not  allowed,  if  any  of  the  matter  in- 
cluded in  it  is  properly  pleaded. 
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The  application  to  strike  out  the  whole  answer  on  the 
ground  that  the  second  plea  is  frivolous,  is  open  to  the  same 
objection. 

Nor  do  I  consider  such  second  plea  frivolous.  Admit  the 
claim  of  the  plaintiff,  that  the  plea  is  merely  an  admission 
that  the  money  in  question  was  received  by  the  defendant 
to  plaintiff's  use,  may  not  a  party  defendant  expressly  admit 
the  plaintiff's  cause  of  action  by  his  answer,  as  well  as  im- 
pliedly BO  by  TttZ  didt — a  failure  to  answer? 

Where  no  other  defense  is  made  than  by  a  plea  which  the 
plaintiff  conceives  to  be  in  legal  effect  a  confession  of  the 
cause  of  action,  he  should  move  for  judgment  on  the  plead- 
ings, and  not  to  strike  out.     Motion  denied  with  costs. 


In  re  George  Elder. 

District  Coubt,  District  of  Nevada. 
March  28,  1870. 

1.  Pboof  of  Gi«aim — PABTicuiiABS.  — Upon  proof  of  a  claim  in  bankruptcy, 

the  particulars  of  the  consideration  must  be  stated  in  the  deposition. 

2.  Com  Dbmand. — k  demand  by  its  terms,  payable  in  gold  coin,  should  be 

preyed  according  to  its  terms. 

3.  Fbacduuent  Fsxfkbenck. — Where  a  creditor  has  attempted  to  obtain  a 

preference  over  other  creditors,  by  fraudulentiy  increasing  the  amount 
of  his  claim,  the  whole  claim  will  be  rejected, 
i.  Statutk  Constbusd. — Section  22,  Bankrupt  Act  of  1867,  construed. 

Before  Hillyeb,  District  Judge. 

Petition  in  bankruptcy  proceeding,  to  have  claim  of  a 
creditor  disallowed  and  rejected. 

B.  S.  Medcky  for  petitioners. 

T.  H.  Williams  and  W.  E.  F.  Deed,  for  respondents. 

Hillyeb,  J.     George  Elder  was  adjudged  a  bankrupt  on 

his  own  petition,  on  the  thirtieth  day  of  October,  a.  d.,  1869. 

On  the  twenty-fifth  of  November,  Henry  Yansickle  made 
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proof  before  the  Eegister  of  a  debt  against  Elder's  estate 
amounting  to  $17,025.49.  No  objection  to  the  proof  was 
made  before  the  Begister. 

Subsequently,  the  Begister  being  about  to  transmit  the 
list  of  claims  proved  to  the  assignee,  for  the  purpose  of  pay- 
ing a  dividend  declared,  Bandall  &  Fox,  two  creditors  of 
the  estate,  petitioned  this  Court  to  have  the  claim  of  Yan- 
sickle  disallowed  and  rejected,  except  as  to  the  sum  of 
$126.20,  upon  the  following  alleged  grounds,  viz: 

1.  That  the  deposition  of  Yansickle,  made  in  proof  of  his 
claim,  does  not  state  or  set  forth  any  consideration  for  any 
portion  of  said  claim,  except  said  $126.20. 

2.  That  said  claim  is  founded  in  fraud  and  illegality;  in 
this,  that  there  was  not  due  said  Yansickle,  at  the  time  of 
making  his  proof,  from  said  bankrupt,  or  said  estate,  any 
sum  above  $6,000,  and  that  this  was  well  known  to  Yansickle 
when  he  swore  to  his  proof. 

Upon  the  day  set  for  hearing,  Yansickle,  by  leave  of  the 
Court,  amended  his  proof  by  stating,  or  purporting  to  state, 
a  consideration  for  his  claim.  To  the  amended  proof,  Ban- 
dall &  Fox  urge  the  same  objections  made  against  the 
original. 

The  objection  to  the  original  proof  was  well  taken,  and  the 
claim  must  have  been  rejected  if  it  had  not  been  amended. 

The  bulk  of  the  claim  is  evidenced  by  eight  promissory 
notes,  and  the  statement  of  the  consideration  for  which  the 
first  note  was  given,  is  as  foUows: 

^^That  between  the  thirteenth  day  of  April,  a.  d.,  1865, 
and  the  thirteenth  day  of  April,  A.  n.,  1866,  deponent  sold 
and  delivered  to  said  George  Elder,  at  Genoa,  Douglas 
County,  hay,  barley  and  merchandise,  and  furnished  board 
to  said  Elder  for  the  agreed  price  of  $2,300  United  States 
gold  coin." 

The  consideration  of  the  other  seven  notes  is  stated  in 
substantially  the  same  manner. 

To  entitle  a  claimant  against  the  estate  of  a  bankrupt,  to 
have  his  demand  allowed,  it  must  be  verified  by  a  deposi- 
tion in  writing,  on  oath  or  solemn  affirmation  before  the 
proper  Begister  or  Commissioner,  setting  forth  the  demand. 
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the  consideration,  and  other  matters  not  necessary  to 
notice  now;  **  and  no  claim  shall  be  allowed,  unless  all  the 
statements  set  forth  in  such  deposition,  shall  appear  to  be 
true."     (Bank.  Act,  Sec.  22.) 

This  proof,  if  satisfactory  to  the  Eegister,  is  to  be  deliv- 
ered to  the  assignee,  who  shall  examine  the  same,  and  com- 
pare it  with  the  books  and  accounts  of  the  bankrupt  and 
register  in  a  book,  **  the  amount  and  nature  of  the  debt." 
(Ibid.; 

Certainly,  the  consideration  ought  to  be  so  stated,  that 
the  assignee  upon  comparing  the  claim  and  books,  can 
determine  whether  the  claim  proved,  and  the  books  agree. 
And  here  it  is  proper  to  notice  what  appears  to  be  a  serious 
defect  in  the  Bankrupt  Act.  In  this  case,  at  the  creditor's 
election,  Henry  Vansickle  was  chosen  assignee.  Now,  is  it 
to  be  expected  that,  if  there  be  any  illegality  or  fraud  in  his 
claim,  he  would  compare  it  with  the  bankrupt's  books,  or 
apply  to  the  Court  to  have  it  rejected  under  Section  22,  or 
that,  if  his  claim  should  be  rejected,  he  would,  after  appeal- 
ing, plead  and  answer  his  own  statement  under  Section  24  ? 
It  is  far  more  likely  that  he  would  make  use  of  his  own 
position  to  cover  up  the  fraud  or  illegality,  if  any  there 
was. 

In  order  to  secure  perfect  fairness  and  impartialty, 
the  assignee  should  either  be  an  officer  of  Court,  or 
selected  from  among  other  persons  than  creditors  of  the 
estate. 

But  what  was  the  object  of  the  law  maker  in  requiring 
the  consideration  to  be  stated  in  the  deposition?  The 
answer  to  this  will  help  to  ascertain  how  particular  the  state- 
ment of  it  must  be.  One  object,  no  doubt,  was  to  enable' 
the  Eegister  to  say  whether  it  is  legal  in  its  nature,  and  will 
support  a  demand  or  promise.  Another,  to  show  him 
whether  or  not  the  demand  is  unliquidated,  and  must  be 
ascertained  by  assessment  before  its  allowance.  Another, 
to  afford  the  assignee  means  for  comparing  the  books  of  the 
bankrupt  with  the  proof.  But  the  chief  object,  no  doubt, 
was  to  put  a  check  upon  the  proof  of  fraudulent  and  ficti- 
tious claims,  by  requiring  the  claimant  to  give  such  a  par- 
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ticular  and  definite  statement  of  the  consideration,  as  woidd 
enable  other  creditors  to  trace  out,  discover,  and  expose  the 
fraud  or  illegality  of  the  claim,  if  any  existed. 

The  requirement  is  intended  to  be  for  the  benefit  of  all 
other  creditors  of  the  estate  and  the  bankrupt,  and  to  pre- 
vent fraud. 

If  the  statement  of  the  consideration  is  so  general  and  in- 
definite, as  to  afford  no  aid  to  the  creditors  in  their  inquiry 
as  to  the  fairness  and  legality  of  the  claim,  it  does  not  effect 
the  object  of  the  law,  and  must  be  held  insufficient. 

Touching  the  question  now  being  considered,  I  can  find 
no  adjudications  directly  upon  this  part  of  the  bankrupt 
law.  I  must,  therefore,  be  guided  by  the  evident  purpose  of 
the  law,  and  such  decisions  in  analogous  cases  as  may  throw 
light  upon  the  question. 

Upon  a  confession  of  judgment  in  California  and  New 
York  a  statement  is  required  which  must  **  state  concisely 
the  facts  out  of  which  the  indebtedness  arose,  and  shall 
show  that  the  sum  confessed  therefor  is  justly  due."  (Pr. 
Act.,  Cal.,  Sec.  374;  3  E.  S.,  New  York.)  Under  this  pro- 
vision it  is  held  that  the  failure  to  state  the  amounts  due 
severally  for  goods  and  for  money  itself  woidd  be  fatal. 
Such  an  averment  would  be  insufficient  in  a  complaint. 
(Coi'dier  v.  Schloss,  18  Cal.  576.)  The  mere  statement  that 
the  debt  is  by  note  is  insufficient.  (Ibid;  Plummer  v.  Plum- 
mer,  7  How.  Pr.  Eep.  62.)  In  Plummer  v.  Plummer  (7  How. 
Pr.  Rep.  446),  the  amount  of  the  debt  was  stated,  and  then 
that  it  arose  out  of  the  following  facts:  **For  goods,  wares 
and  merchandise  sold  and  delivered  to  me  by  Messrs. 
Schoolcraft  &  Co.,  Albany,  of  which  firm  plaintiff'  is  a  mem- 
ber; the  goods  were  purchased  by  me  in  the  years  1851 
and  1852."  The  Supreme  Court  of  New  York  says  of  this 
statement: 

**This  is  far  short  of  a  compliance  with  the  statute.  One 
important  object  was,  that  other  persons  than  parties  to  the 
judgment  might  by  reference  to  the  statement,  be  informed 
of  all  the  material  facts  relating  to  the  indebtedness,  and 
thus  defeat  fraud,  if  any. 

*' The  statement  is  much  tog  general;  no  essential  bene- 
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ficial  purpose  would  be  answered  by  such  a  statement,  as  to 
the  nature,  consideration  and  origin  of  the  debt.  The  kind 
of  goods,  wares  and  merchandise,  the  quantities,  the  prices 
charged  for  them,  the  times  or  near  the  times  in  the  years 
stated,  when  the  purchases  were  made,  ought  to  be  shown." 

The  New  York  statute  regulating  confessions  of  judgment 
by  warrant  of  attorney,  required  "a  particular  statement 
and  specification  of  the  nature  and  consideration  of  the  debt 
or  demand  on  which  such  judgment  is  confessed,"  and  it  was 
held  that  a  specification  so  general  as  a  common  coimt,  was 
not  sufficient;  that  it  ought  to  be  as  particular  and  precise 
as  a  bill  of  particulars.  If  for  goods  sold,  the  kind,  quantity 
and  price  of  goods,  and  the  time  of  sale,  as  in  a  bill  of  par- 
cels.    {Lawless  v.  Hackett,  16  John.  149.) 

The  Oourt  of  Appeals  held  this  language  to  be  applicable 
to  a  statement  under  the  first  mentioned  law.  (C/tappd  v. 
Chappel,  2  Kiman,  215.) 

In  this  case,  the  confession  or  statement  states  that  the 
debt  arose  out  of  a  promissory  note.  This  was  held  insuf- 
ficient; the  Court  saying,  **the  statute  looks  not  to  evidence 
of  the  demand,  but  to  the  facts  in  which  it  originated;  in 
other  words,  to  the  consideration  which  sustains  the 
promise."  To  the  same  effect  as  the  foregoing,  numerous 
other  cases'  might  be  cited.  All  of  them  treat  the  words 
**fact  out  of  which  the  indebtedness  arose,"  as  equivalent  to 
** consideration,"  as  was  done  in  the  case  last  cited. 

Begarding  the  object  of  these  State  laws  as  identical  with 
that  of  section  22  of  the  Bankrupt  law,  these  decisions  are 
entitled  to  weight.  Indeed,  the  purpose  of  the  framers  of 
the  Bankrupt  law  to  secure,  in  every  proceeding  under  its 
provisions,  the  utmost  honesty  and  good  faith  on  the  part  of 
the  bankrupt  and  creditors,  is  disclosed  in  almost  every 
section.  The  deposition  required  of  a  claimant  on  proof  of 
his  debt,  by  section  22,  is  much  more  searching,  and  de- 
scends more  into  particulars,  than  the  statement  on  confes- 
sion of  judgment  before  noticed.  All  the  statements  set 
forth  in  the  deposition  must  appear  to  be  true.  That  is,  as 
I  understand  it,  the  facts  must  be  stated  with  so  much  cer- 
tainty, particularity  and  detail,  as  that  upon  its  face,  without 
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extrinsic  proof,  the  deposition  shall  appear  to  the  register 
to  be  true.  The  more  the  deposition  goes  into  details  of 
time,  place,  quantity  and  price,  the  more  it  will  appear  to 
be  true,  and  the  less  likelihood  there  will  be  that  a  fraudulent 
or  illegal  claim  will  be  presented,  or  if  presented,  allowed; 
for  the  deponent  seeking  to  prove  an  illegal  or  fraudulent 
claim,  will  always  take  refuge  in  generalities,  and  will  recon- 
cile tbe  oath  with  his  conscience  by  some  specious  reason, 
knowing  the  difficulty  of  convicting  him  of  falsehood  when 
subjected  to  an  examination.  But  if  he  must  make  oath  as 
to  time,  place,  quantity,  quality,  price,  etc.,  he  will  not  be 
likely  to  state  anything  but  the  truth,  for  every  detail  stated 
increases  the  probability  of  detection  if  it  be  untrue. 

I  have  gone  thus  at  length  into  this  question  because  it  is 
new  in  this  Court,  and  because  it  is  important  now  that  a  rule 
should  be  fixed  which  is  correct  and  as  certain  as  the  nature 
of  the  case  will  admit,  for  the  infinite  variety  of  considera- 
tions which  will  support  a  promise  renders  it  impracticable 
to  state  an  inflexible  rule,  or  anything  more  than  the  prin- 
ciple to  be  applied  to  all  cases. 

Looking  then  at  the  object  of  the  law  and  the  reasons  for 
requiring  a  statement  of  the  consideration  in  the  deposition, 
I  consider  that  a  general  statement  that  the  consideration  of 
a  demand  is  goods,  wares  and  merchandise*,  or  hay,  barley 
and  board,  is  not  sufficient;  that  the  kind  of  goods,  the 
quantity,  the  price,  and  near  the  date  of  sale,  should  be 
stated;  that  the  quantity  of  hay,  or  barley,  the  price,  and 
the  time  of  delivery,  if  delivered  at  one  time,  or  if  delivered 
continuously  through  a  period  of  time,  that  period,  should 
be  stated.  If  tbe  proof  falls  short  of  this,  the  register  ought 
not  to  consider  it  satisfactory,  and  should  withhold  his  ap- 
proval. He  has  the  right,  and  it  is  his  duty  to  permit  and 
require  the  deposition  to  be  amended,  subject  always  to  the 
provision  of  section  4,  which  requires  all  issues  of  law  or 
fact  raised  and  contested  by  any  party  to  the  proceedings, 
to  be  adjourned  into  Court  for  decision. 

If  the  proof  is  not  satisfactory  to  the  Register,  it  should 
be  made  so  before  it  is  signed  by  the  deponent  or  trans- 
mitted to  the  assignee. 
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Where,  as  in  this  ease,  the  proof  has  been  passed  as  sat* 
ififactory  by  the  Register,  and  the  question  of  due  proof  or 
not,  comes  up  before  the  Court,  upon  the  application  of 
creditors  to  have  the  claim  rejected,  if  the  evidence  taken 
l^efore  the  Court,  shows  the  consideration  to  be  legal  and 
sufficient,  the  claim  will  not  be  rejected.  Such,  I  consider, 
the  fair  construction  of  the  last  clause  of  Sec.  22.  If  de- 
fects in  the  deposition  have  justified  the,  application,  costs 
can  be  imposed  upon  the  party  in  fault. 

Tested  by  the  above  rule,  neither  the  original  nor  amended 
deposition  of  Vansickle  is  sufficient.  Whether  the  proof 
taken  before  the  Court  has  shown  the  consideration  of  his 
claim  to  be  fair  and  legal,  will  be  determined  in  considering 
another  branch  of  this  case. 

It  is  alleged  by  the  creditors,  that  note  No.  8  is  illegal. 
This  note  was  given  by  Elder,  on  the  29th  day  of  October, 
the  day  before  the  petition  of  Elder  was  filed,  as  is  said, 
for  a  balance  of  account  due  that  date. 

It  appears  from  the  books  and  other  testimony,  that  from 
the  20th  to  the  29tb  of  October,  Elder  was  charged  on  the 
books  of  Vansickle,  double  the  prices  for  hay,  oats  and  bar- 
ley, that  other  customers  were,  and  that  these  charges  were 
made  on  a  currency  basis.  A  charge  appears  on  the  blotter, 
dated  October  29,  to  Elder  for  $234.80  worth  of  feed,  the 
whole  of  which  is  included  in  this  note. 

The  testimony  shows  that  this  was  the  estimated  amount 
of  feed  which  would  be  used  by  Elder  during  the  remainder 
of  the  month  of  October  and  had  not  at  the  time  of  the 
making  of  the  note  been  delivered,  and  that  a  large  portion 
of  it  (more  than  one  half)  never  was  furnished  to  Elder. 
The  double  price  was  charged  in  pursuance  of  an  agreement 
made  between  Lynds  (Vansickle's  agent)  and  Elder.  By 
reason  of  the  double  price  charged,  changing  in  currency 
and  the  including  of  the  hay  and  grain  not  furnished,  the 
amount  of  this  note  is  more  than  doubled. 

I  think  the  testimony  shows  a  large  portion  of  the  con- 
sideration of  this  note  to  be  founded  in  illegality;  and  in 
accordance  with  a  well  settled  principle  of  law,  this  illegality 
of  a  part  of  the  consideration  make  the  whole  note  void 
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and  UDavailable  so  far,  at  least,  as  the  interests  of  creditors 
are  concerned.  (1st  Parsons  on  Con.,  p.  380.) 

Note  numbered  seven,  given  October  19,  for  the  sum  of 
$855.57,  is  for  a  balance  of  account  which  amounted  at  that 
time,  as  shown  by  Vansickle's  ledger,  to  $641.68.  The  ex- 
planation given  for  this  difference  is,  that  the  charges  were 
made  on  tlie  book  at  coin  rates,  and  when  the  note  was  taken, 
one  third  was  add^d  to  the  account  to  make  the  note,  paya- 
ble in  currency,  the  equivalent  of  $641.68  in  coin.  This  note 
also  includes  in  its  amount  $35.29  interest  improperly  and 
illegally  charged  in  the  account  against  Elder. 

No  direct  proof  was  made  of  a  specific  agreement  by 
Elder  to  pay  coin,  nor  is  there  anything  to  establish  such 
agreement  beside  the  presumption  arising  out  of  the  fact 
that  business  in  this  State  is  generally  done  on  a  coin  basis. 
In  the  absence  of  a  contract  stipulating  in  terms  for  the  pay- 
ment of  gold  or  silver,  this  book  account  was  payable  in  cur- 
rency. 

To  allow  a  debtor,  on  the  eve  of  bankruptcy,  to  do  what 
was  done  here,  would  lead  to  abuse,  and  enable  a  debtor  by 
raising  the  demand  of  a  creditor  one  third,  to  give  such 
creditor  a  preference  over  others  less  favored.  Suppose 
that  another  creditor  had  a  claim  on  book  account  for 
$641.68,  and  the  bankrupt  refuses  to  make  any  note  or  agree- 
ment to  pay  in  coin,  or  to  raise  it  to  such  basis.  This  credi- 
tor can  prove  only  $641.68,  while  the  preferred  one  who  gets 
the  currency  note,  proves  and  receives  dividends  on  $855.57. 
The  latter  then  receives  a  preference  equal  to  the  dividend 
on  the  difference,  $213.89. 

I  consider  that  Vansickle  has  illegally  increased  the 
amount  of  this  portion  of  his  claim,  and  it  must  be  rejected 
for  this  illegality. 

So  far  as  the  notes,  numbered  3,  4,  5  and  6,  are  con- 
cerned, if  there  was  nothing  against  their  validity,  except 
the  fact  that  they  had  been  changed  into  currency  from  coin 
notes,  which  expressly  stipulated  for  payment  in  coin,  I 
should  hold  them  to  be  valid.  The  better  and  correct  prac- 
tice, where  a  party  has  a  demand  by  its  tenns  payable  in 
coin,  is  to  prove  it  according  to  its  terms. 
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The  demand  should  then  be  entered  on  the  books  of  the 
assignee  as  payable  in  coin,  and  the  claimant  would  be  en- 
titled to  receive  his  dividend  thereon  in  the  stipulated  cur- 
rency. The  correctness  of  this  rule  is  established,  in  my 
judgment,  by  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Bronson  v.  Bodes,  7  Wall,  229, 
where  it  is  held  that  ''an  express  contract  to  pay  coin  dollars 
can  only  be  satisfied  by  the  payment  of  coin  doUars,"  and 
that  "when  contracts  made  payable  in  coin  are  sued  upon, 
judgment  may  be  rendered  for  coined  dollars  and  parts  of 
dollars;  when  made  payable  in  dollars,  generally  without 
specifying  in  what  description  of  currency  payment  is  to  be 
made,  judgment  may  be  entered  accordingly  without  such 
description." 

Note  numbered  two,  for  $2,300,  dated  at  Genoa,  April  13, 
1866,  and  note  numbered  one,  for  $1,350,  dated  at  Carson 
City,  June  7,  1867,  both  bearing  two  per  cent,  interest  per 
month,  and  payable  in  gold  coin,  the  petitioners  say  are 
founded  in  fraud  and  illegality,  and  nothing  else. 

These  notes,  although  purporting  to  have  been  made  at 
different  towns,  and  in  different  years,  are  both  written  on 
what  was,  it  is  admitted,  once  one  piece  of  paper.  The  notes 
themselves,  when  examined,  show  this.  All  of  the  experts 
agree  that  the  two  pieces  of  paper  on  which  they  are  written 
were  once  one;  that  they  appear  to  have  been  written  under 
the  same  conditions,  at  the  same  time,  with  the  same  pen, 
the  same  ink  and  by  the  same  person.  No  satisfactory  ex- 
planation was  given  of  these  circumstances. 

The  whole  testimony  compels  me  to  the  following  conclu- 
sions of  fact: 

That  the  notes  one  and  two  are  fraudulent  and  void  as  to 
the  other  creditors  of  the  estate. 

That  these  two  notes  were  made  for  the  purpose  of  fraud- 
ulently enlarging  the  claim  of  Yansickle  against  tlie  estate. 

That  the  transactions  of  October  19,  and  up  to  and  includ- 
ing October  29,  were  done  with  a  view  to  Elder's  bankruptcy 
and  for  the  purpose  of  giving  Vansickle  an  undue  advan- 
tage, under  the  Bankrupt  Act,  over  the  other  creditors  of 
Elder. 

•      7 
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That  before  and  since  the  filing  of  Elder's  petition  and 
since  Yansickle  has  been  acting  as  assignee,  there  has  been 
an  understanding  between  Vansickle  and  Elder,  having  for 
its  object  their  mutual  benefit  at  the  expense  of  the  other 
creditors  of  the  estate. 

It  only  remains  to  determine  what  effect  the  fraudulent 
and  illegal  portion  of  this  claim  has  upon  that  part  of  it 
which  is  admitted  to  be  just,  if  separated  from  the  other. 

From  the  language  of  sections  8,  22  and  24  of  the  Act, 
and  Forms  66  and  68,  it  is  evident  that  in  a  proper  case,  a 
claim  may  be  allowed  in  part,  or  allowed  or  disallowed  as  a 
whole.  What  the  action  of  the  Court  will  be,  must  depend 
in  each  case  upon  tlie  circumstances  of  that  particular  case. 

The  object  of  the  bankrupt  law  is  to  enable  the  honest 
debtor  to  obtain,  by  a  full  surrender  of  his  property,  a  dis- 
charge from  his  debts,  and  to  distribute  to  the  honest  cred- 
itors, pro  rata,  the  property  of  the  debtor.  The  law  is  full 
of  provisions  to  prevent,  not  only  actual  frauds,  but  any 
act  which  tends  to  defeat  its  object. 

The  thirty-ninth  section  provides  that  any  creditor  re- 
ceiving any  payment,  gift,  grant,  sale,  conveyance  or  trans- 
fer of  money,  or  other  property,  estate,  rights  or  credits 
from  the  bankrupt,  he  intending  to  give  a  preference,  and 
such  creditor  at  the  time  having  reasonable  cause  to  believe 
the  debtor  insolvent,  shall  not  be  allowed  to  prove  his  debt 
in  bankruptcy. 

Here  a  creditor  is  debarred  from  proving  his  debt,  if  he 
has  accepted  part  payment,  however  just  his  claim,  or  how- 
ever free  he  might  be  of  any  actually  dishonest  motive  in 
accepting  this  preference. 

Can  this  Court  say  that  the  creditor  who  deliberately 
commits  a  fraud  upon  the  act,  and  the  other  creditors  by 
other  means,  shall  receive  at  his  hands  better  treatment 
than  this  creditor  who  has  accepted  a  preference  from  a 
debtor  of  a  partial  payment  of  a  just  debt? 

The  conduct  of  Vansickle  is  fully  within  the  spirit  and 
intention  of  the  prohibition  and  penalty  of  this  section,  if 
not  strictly  within  its  letter,  and  a  thing  clearly  within  the 
intention  is  within  tlie  law  though  not  within  the  letter. 
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Every  party  to  proceedings  under  the  bankrupt  law  must 
be  held  to  the  utmost  good  faith;  and  he  who  attempts  a 
fraud  cannot,  if  discovered,  complain,  when  made  to  abide 
by  the  legal  consequences  of  his  act. 

If  the  strict  rules  of  other  Courts  in  adjusting  the  prior- 
ities of  creditors  are  applied,  this  claim  must  fall  as  a  whole. 
If  a  party  having  several  just  claims  includes  in  his  judg- 
ment one  that  is  unjust,  or  one  that  is  not  yet  due,  or  more 
interest  than  is  due,  his  whole  judgment,  so  far  as  it  is  a 
lien  having  priority  over  other  creditors,  will  be  postponed 
until  the  junior  creditors  are  paid.  (Pieixe  v.  Partridge^  3 
Met.  44.) 

Where  one  had  obtained  a  judgment  and  included  in  it 
the  amount  of  one  note  known  to  be  fraudulent,  it  was  ar- 
gued that  the  judgment  ought  to  stand  for  so  much  as  was 
just,  but  the  Court  said :  The  argument  amounts  to  this — 
that  a  man  having  a  just  claim  to  a  small  sum,  who  should 
fraudulently  bring  forward  claims  to  a  much  larger  amount 
not  due,  and  who  should  be  detected,  should  be  placed  in 
as  good  condition,  at  least,  as  if  he  had  not  mixed  the  good 
and  bad  together.  We  think  the  law  is  directly  the  reverse, 
and  that  the  fraud  corrupts  and  destroys  the  whole.  {Fair- 
fiddY.  Bcddivin,  12  Pick,  388.)  This  language  is  cited  with 
approval  by  the  Supreme  Court  of  California,  in  a  case 
where  a  party  had  taken  judgment  on  five  notes,  one  of 
which  was  not  due.  {Taaffe  v.  Johison,  7  Cal.  352.)  To 
permit  Yansickle  to  now  separate  the  good  portion  of  his 
claim  from  the  bad,  and  thus  be  put  in  as  good  condition  as 
if  he  had  attempted  no  wrong,  would  be  contrary  to  well 
settled  principles  of  law  and  to  the  plain  requirements  of 
the  Bankrupt  Act. 

The  order  of  the  Court,  which  the  Clerk  will  enter,  is  as 
follows: 

Upon  the  evidence  submitted  to  the  Court  upon  the  claim 
of  Henry  Vansickle  against  said  estate  of  Geo.  Elder,  and 
upon  hearing  counsel  thereon,  it  is  ordered  that  said  claim 
be  disallowed  and  expunged  from  the  list  of  claims  upon 
the  assignees'  record  in  said  cause. 

It  is  further  ordered  that  the  said  Henry  Vansickle  do 
pay  the  costs  of  this  proceeding. 
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The  United  States  v.  A  Certain  Piece  of  Land, 

etc.,  V.  Spreckens,  Claimant. 

District  Court,  District  op  California. 
March  31,  1870. 

1.  Act  op  JuiiY  Twentieth,  1868,  Sections  6,  7,  8  and  44,  Constbued. — 
The  lot  or  tract  of  land  (as  intended  in  Sections  6,  7,  8  and  44  of  the 
Act  of  1868),  of  which  a  description  is  to  be  given,  or  which  is  required 
to  be  unencnmbered,  or  for  the  value  of  which  a  bond  is  to  be  given, 
and  which  it  is  forbidden  to  encumber,  and  which  under  Section  44  may 
be  forfeited,  is,  as  declared  in  Section  7,  the  real  estate  and  premises 
connected  with  the  distillery,  that  is  used  in  connection  therewith  to 
facilitate  the  carrying  on  of  the  business  and  conducive  to  that  end,  and 
does  not  include  such  pastures,  orchards  and  vineyards  as  are  in  no  other 
way  connected  with  such  distillery  than  that  they  are  contiguous  and 
under  the  same  ownership. 

Before  Hoffjcan,  District  Judge. 
F,  Jf.  Pixley,  Esq.,  Attorney  for  the  United  States. 
J.  J.  Williams,  Esq,,  Attorney  for  Claimant. 

Hoffman,  J.  This  action  is  brought  to  enforce  a  forfeit- 
ure under  the  forty-fourth  section  of  the  Act  of  1868.  The 
section  provides,  in  substance,  that  any  person  who  shall 
carry  on  the  business  of  a  distiller,  etc.,  without  haying 
paid  the  special  tax,  or  without  having  given  bonds  as  re- 
quired by  law,  shall  forfeit  all  the  right,  title  and  interest  of 
such  person  in  the  spirits,  wines,  stills,  apparatus,  etc., 
owned  by  such  person,  and  the  personal  property  found  in 
the  distillery  or  rectifying  establishment,  or  in  the  store  or 
other  place  of  business  of  the  compounder,  or  any  build- 
ing, room,  yard,  or  enclosure  connected  therewith  and  used 
with  or  constituting  part  of  the  premises,  and  all  the  right 
and  interest  therein  of  such  person  in  the  lot  or  tract  of  land 
on  which  such  distillery  is  situated. 

At  the  trial,  the  violation  of  the  law  was  clearly  proved, 
and  the  only  question  that  arises  is  as  to  the  extent  of  the 
forfeiture  under  the  last  cited  clause  of  the  act. 

It  appears  that  the  claimant  is  the  owner  of  a  tract  of 
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land  or  farm  one  hundred  and  thirty  acres  in  extent.  It  is 
variously  cultivated,  and  consists  of  fruit  orchards,  vine- 
yards of  several  varieties  of  grapes,  a  pasture  lot,  barley 
field,  and  a  mountainous  and  wooded  tract  not  under  culti- 
vation. 

It  is  claimed  on  the  part  of  the  United  States  that  the 
whole  of  this  farm  is  forfeited  as  constituting  the  **lot  or 
tract  on  which  the  distillery  is  situated."  It  is  apparent  that 
if  the  statute  is  to  be  so  construed  in  this  case,  it  must  re- 
ceive the  same  construction  in  all  cases,  notwithstanding 
that  the  tract  of  land  may  be  a  rancho  many  square  leagues 
in  extent.  The  statute  would  thus  be  construed  to  impose 
a  forfeiture  of  all  the  real  estate  owned  by  the  offender,  of 
which  the  site  of  the  distillery  formed  a  part. 

The  operation  of  such  a  law  would  not  only  be  harsh  but 
unequal — for  it  would  make  the  amount  of  the  forfeiture 
depend,  not  on  the  value  of  the  distillery  establishment  and 
the  presumed  magnitude  of  its  operations,  but  upon  the  ac- 
cidental circumstance  that  the  illicit  distiller  happened  to 
own  a  large  tract,  on  the  corner  of  which  a  still,  perhaps  of 
insignificant  proportions,  was  erected. 

In  section  7,  the  forfeiture  for  failing  or  refusing  to  give 
bond  is,  "of  the  distillery,  etc.,  and  all  real  estate  and 
premises  connected  therewith."  There  would  seem  to  be  in 
this  section  an  intention  to  limit  the  forfeiture  to  such  real 
estate  and  premises  as  were  used  in  connection  with,  or  as 
auxiliary  to,  the  illicit  business. 

The  statute  not  only  punishes  the  offender  personally,  but 
it  regards  the  instruments  and  apparatus  he  has  used  in  the 
commission  of  the  offense,  or  which  are  conducive  to  the 
carrying  on  of  the  business,  as  tainted  with  the  crime,  and 
confiscated.  But  real  estate,  pasture,  orchard,  or  wood  lots, 
the  homestead  of  the  family,  etc.,  which  have  no  connection 
with  the  unlawful  business,  which  were  not  used  in  it,  or 
contributed  in  any  degree  to  facilitate  its  prosecution,  are 
not  by  the  7th  section  declared  to  be  forfeited. 

The  8th  section  provides  that  no  bond  of  a  distiller  shall 
be  approved  unless  he  is  the  owner  in  fee  of  the  lot  or  tract 
of  land  on  which  the  distillery  is  situated,  or  unless  he  shall 
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file  the  written  consent  of  the  owner,  mortgagee,  judgment 
creditor,  etc.,  that^he  lien  of  the  United  States  for  taxes  and 
penalties  shall  have  priority,  etc. 

In  case  the  distillery  is  on  leased  premises,  a  bond  may  be 
substituted,  of  which  the  penal  sum  is  to  be  the  appraised 
value  of  said  **lot  or  tract  of  land,"  together  with  the  build- 
ings, distilling  apparatus,  etc. 

If,  under  this  section,  the  owner  of  a  rancho  several  square 
leagues  in  extent,  should  offer  his  bond  for  approval,  would 
the  assessor  be  required  to  eject  it,  if  it  should  appear  that 
a  tract  of  a  few  hundred  acres,  perhaps  five  or  ten  miles  dis- 
tant from  the  distillery,  was  under  mortgage  ?  Or  if  a  lease- 
holder were  to  make  a  similar  application,  should  he  be 
required  to  give  a  bond  of  which  the  penal  sum  must  be  the 
appraised  value  of  the  entire  rancho  ? 

The  same  question  is  presented  under  section  6.  By  that 
section  the  distiller  is  required  to  give  **a  particular  descrip- 
tion of  the  lot  or  tract  of  land  on  which  the  distillery  is 
situated."  Is  he,  under  this  section,  to  give  the  boundaries 
of  his  whole  rancho,  and  to  include  all  the  real  estate  owned 
by  him  not  separated  by  intervening  property  from  the  spot 
on  which  the  distillery  is  erected  ?  By  the  7th  section,  the 
distiller  is  required  to  give  bond  that  he  will  not  suffer  the 
**lot  or  tract  of  land  on  which  the  distillery  stands,  or  any 
part  thereof,  to  be  encumbered  by  mortgage,  judgment  or 
other  lien."  Is  this  to  be  construed  as  prohibiting  him  from 
mortgaging,  or  perhaps  even  selling  any  part  of  the  farm  or 
rancho  within  the  exterior  boundaries  in  which  the  distillery 
is  situated  ? 

It  seems  to  me  that  to  these  questions  but  one  answer  can 
be  given.  The  lot,  or  tract  of  land  of  which  a  description  is 
to  be  given,  or  which  is  required  to  be  unencumbered,  or 
for  the  value  of  which  a  bond  is  to  be  given,  and  which  it  is 
forbidden  to  encumber,  and  which  under  section  44  may  be 
forfeited,  is,  as  declared  in  section  7,  the  real  estate  and 
premises  connected  with  the  distillery;  that  is,  used  in  con- 
nection therewith,  to  facilitate  the  carrying  on  of  the  busi- 
ness, and  directly  or  indirectly  conductive  or  contributory 
to  that  end.     It  will  include  all  buildings,  yards,  enclosures. 
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offices,  stables,  wine-cellars,  etc.,  used  in  the  illicit  business. 
But  it  ought  not  to  include  dwelling-houses,  pasture  or  sow- 
ing lots,  ete.,  or  village  lots  and  houses,  which,  though 
owned  by  the  offender,  are  not  in  any  way  employed  in  his 
business  as  a  distiller,  which  may  be  occupied  or  rented  by 
other  persons,  and  which,  so  far  as  the  illicit  manufacture  is 
concerned,  might  as  well  have  belonged  to  any  one  else. 

The  language  of  the  statute  is  *'  lot  or  tract"  of  land.  The 
latter  word  may  have  been  used  as  synonymous  with  the 
former  and  to  indicate  a  village  or  town  lot  which,  being  of 
definite  boundaries  and  usually  of  limited  size,  might  not 
unreasonably  be  deemed  to  be  used  and  occupied  for  the 
purposes  of  the  illicit  business.  An  adjoining  lot,  though 
owned  by  the  offender,  would  not  under  this  provision  be 
forfeited.  It  would  be  strange  if  the  circumstance  that  the 
distillery  was  situated  on  an  extensive  farm  in  the  country, 
should  involve  in  the  forfeiture,  pasture,  grain  and  wood  lots, 
orchards,  vineyards,  dwelling-houses,  and  even  it  might  be 
village  lots,  remote  from  the  scene  of  operations  of  the  dis- 
tillery and  having  no  connection  with  it. 

In  the  plat  of  the  survey  of  the  farm  sought  to  be  forfeited 
in  this  case,  there  is  laid  down  a  tract  of  land  a  few  acres  in 
extent,  adjacent  to  the  distillery,  and  including  that  build- 
ing, the  wine-shed,  tank,  etc.  It  is  separated  by  a  road  from 
a  vineyard  of  table  grapes,  which  lies  on  the  west;  on  the 
north,  by  a  road  running  near  or  along  a  brook,  from  a  barley 
field;  on  the  east,  by  a  fence,  from  a  pasture  lot;  and  on  the 
south  it  is  bounded  by  the  exterior  boundaries  of  the  farm. 
It  seems  to  me  that  to  this  tract  the  forfeiture  should  be 
limited.     A  judgment  to  this  effect  will  be  entered. 
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In  re  E.  Mallory. 

District  Court,  Districjt  of  Nevada. 
April  10,  1871. 

1.  District  Coubt  in  Bankbupt  P&ockbvinob  may  Bkstbain  Execution  of 

PsocBss  OF  State  Coubt. — The  District  Conrts  of  the  United  States, 
sitting  in  bankruptcy,  have  power  to  restrain,  by  injunction,  the  Sheriff 
of  a  State  Court  from  proceeding  to  sell  the  property  of  a  voluntary 
bankrupt,  under  an  execution  issued  out  of  a  State  Court  upon  a  judg- 
ment obtained  before  the  commencement  of  proceedings  in  bankruptcy. 

2.  JuDOKENT  LiKN,  WHEN  DECEASED  YoiD. — It  has  also  the  power  to  declare 

the  lien  of  a  judgment  of  a  State  Court  void,  as  against  the  general  cred- 
itors, if  such  lien  is  an  nnlawful  preference  under  the  Bankrupt  Act. 

3.  Judgment  Lien  Liquidated  in  Banebuptcy. — The  lien  of  a  judgment, 

like  other  liens,  is  to  be  ascertained  and  liquidated  in  the  Bankruptcy 
Court. 

4.  Section  1  of  the  Bankrupt  Act  of  1>567  construed. 

Before  Hillyer,  District  Judge. 

Motion  to  dissolve  injunction  restraining  the  Sheriff  from 
selling  property  of  the  bankrupt,  under  judgment  obtained 
in  the  State  Court,  before  the  institution  of  proceedings  in 
bankruptcy. 

jB.  M.  Clarice^  for  the  motion. 

R,  8.  Mesicky  for  Respondent. 

Hillyer,  J.  On  the  twenty-third  day  of  October,  a.  d., 
1869,  Henry  Vansickle  obtained  a  judgment,  by  confession, 
against  the  bankrupt,  in  the  State  District  Court  for  the 
county  of  Douglas.  Execution  was  issued  4hereon,  levied  on 
certain  property  of  the  bankrupt,  and  the  Sheriff  of  Doug- 
las County  had  advertised  the  property  for  sale,  when,  on 
the  fifth  day  of  February,  a.  d.,  1870,  Mallory  was  adjudged 
a  bankrupt  in  this  Court,  on  his  own  petition.  On  the  same 
day  the  bankrupt  petitioned  this  Court  for  an  injunction 
restraining  the  said  Sheriff  from  selling  the  property  levied 
on,  which  was  granted. . 

Vansickle  now  files  a  petition  praying  that  the  injunction 
may  be  dissolved.  MaUory's  assignee  answers,  alleging  that 
the  judgment  is  not  a  valid  lien,  was  procured  in  fraud  of 
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the  Bankrupt  Act,  and  prays  that  the  same  be  declared  to 
be  no  lien  upon  the  property,  and  that  the  property  be  or- 
dered to  be  sold  by  the  assignee  free  from  any  lien  of  the 
said  judgment.  As  a  matter  of  practice,  it  may  be  stated 
that  it  was  unnecessary  to  file  a  petition  in  this  case.  A  mo- 
tion to  dissolve  the  injunction  would  have  been  the  correct 
way  of  proceeding. 

The  main  question  argued  was  as  to  the  power  of  this 
Court,  sitting  in  bankruptcy,  to  enjoin  the  Sheriff  of  a  State 
Court  or  parties  litigant  therein,  from  proceeding  to  sell 
property  levied  upon  by  virtue  of  a  writ  of  execution  issued 
out  of  the  State  Court,  upon  a  judgment  obtained  therein 
before  the  proceedings  in  bankruptcy  were  commenced,  with 
the  understanding  that  the  injunction  should  remain  in  force 
if  the  Court  should  be  of  opinion  that  such  power  existed, 
leaving  the  question  as  to  the  validity  of  the  lien  of  the  judg- 
ment to  be  determined  hereafter,  in  some  other  proceeding. 

The  question  is  one  of  the  utmost  importance,  involving 
the  propriety  of  the  exercise  of  a  power  by  a  Federal  Court, 
the  effect  of  which  is  to  restrain  proceedings  in  a  State 
Court,  and  I  feel  that  its  decision  imposes  upon  this  Court 
a  great  responsibility. 

In  September  last,  this  same  question  was  brought  before 
me  in  the  case  of  the  Lady  Bryan  Mining  Company,  and  a 
motion  to  dissolve  the  injunction  was  denied;  but  as  in  that 
case  there  was  no  question  raised  as  to  the  validity  of  the 
judgment  liens,  and  the  lien  of  the  judgment  creditors  was 
transferred  to  the  proceeds  of  the  property,  the  point  was 
not  so  fully  argued  as  it  has  been  now,  and  I  was  in  this 
case  not  only  willing,  but  desirous  of  hearing  further  argu- 
ment from  the  learned  counsel  who  represent  the  present 
parties. 

Upon  this  argument,  the  sections  of  the  Bankrupt  Act 
relating  in  any  way  to  this  question,  have  been  read  and 
commented  on  by  counsel,  for  the  purpose  of  ascertaining 
the  policy  and  object  of  the  act,  and  the  extent  of  the  power 
conferred  to  carry  out  the  policy  and  effect  the  object;  a 
great  mass  of  authorities  was  cited  and  read  on  the  hear- 
ing, and  the  whole,  together  with  a  careful  examination  on 
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my  part  of  the  entire  subject,  has  resulted  in  more  firmly 
confirming  me  in  the  correctness  of  the  opinion  expressed 
in  the  Lady  Bryan  case. 

Congress,  in  the  enactment  of  laws  upon  the  subject  of 
bankruptcies,  has  complete  and  plenary  power,  unrestricted 
save  as  to  uniformity.  It  has,  in  legislating  upon  this  sub- 
ject, power  to  take  from  State  Courts  the  administration  of 
remedies  for  the  enforcement  of  liens.  The  passage  by  it 
of  a  bankrupt  law  ipso  facto  abrogates  all  State  insolvent 
laws.  The  bankrupt  law  is  then  the  supreme  law  of  the  land, 
binding  alike  upon  Federal  and  State  tribunals,  and  where- 
ever  by  express  words  or  by  necessary  implication  it  affects 
State  laws,  the  power  of  State  Courts  or  the  remedies  of 
suitors  therein,  it  is  paramount. 

The  jurisdiction  of  the  Courts  of  the  United  States  in 
matters  of  bankruptcy  is  derived  from,  and  its  extent  must 
be  determined  by  reference  to  the  language  of  the  Bankrupt 
Act;  and  before  those  Courts  restrain  parties  litigant  in,  or 
oflScers  of  State  Courts  from  prosecuting  their  remedies 
therein,  or  executing  the  process  of  those  Courts,  the  power 
to  do  so  ought  to  be  found  either  in  the  express  language  of 
the  Act,  or  it  must  result  as  a  necessary  means  for  effecting 
the  powers  expressly  conferred. 

Section  1  of  the  Bankrupt  Act,  constitutes  the  several 
District  Courts  of  the  United  States  Courts  of  Bankruptcy, 
and  gives  them  original  jurisdiction  in  all-  matters  and  pro- 
ceedings in  bankruptcy.  This  jurisdiction  is  declared  to 
extend:  To  all  cases  and  controversies  arising  between  the 
bankrupt  and  any  creditor  or  creditors  who  shall  claim  any 
debt  or  demand  under  the  bankruptcy;  to  the  collection  of 
all  the  assets  of  the  bankrupt;  to  the  ascertainment  and 
liquidation  of  the  liens  and  other  specific  claims  thereon;  to 
the  adjustment  of  the  various  priorities  and  conflicting  in- 
terests of  all  parties;  to  the  marshaling  and  disposition  of 
the  different  funds  and  assets;  and  to  all  acts,  matters,  and 
things  to  be  done  under,  and  in  virtue  of  the  bankruptcy, 
until  the  final  distribution  and  settlement  of  the  estate  of 
the  bankrupt,  and  the  close  of  tlie  proceedings  in  bank- 
ruptcy. 
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As  reference  will  be  made  to  the  Bankrupt  Act  of  1841, 
I  quote  that  portion  of  it  conferring  jurisdiction.  It  is  de- 
clared to  **  extend  to  all  cases  and  controversies  in  bank- 
iniptcy  arising  between  the  bankrupt  and  any  creditor  or 
creditors  who  shall  claim  any  debt  or  demand  under  the 
bankruptcy;  to  all  cases  and  controversies  between  such 
creditor  or  creditors,  and  the  assignee  of  the  estate,  whether 
in  office  or  removed;  to  all  cases  and  controversies  between 
such  assignee  and  the  bankrupt,  and  to  all  acts,  matters  and 
things  to  be  done  under,  and  in  virtue  of  the  bankruptcy, 
until  the  final  distribution  and  settlement  of  the  estate  of  the 
bankrupt,  and  the  close  of  proceedings  in  bankruptcy."  (5 
Statutes  at  Large,  p.  415,  Sec.  6.)  Under  this  section  of  the 
Act  of  1841,  there  was  much  diversity  of  opinion  among 
Courts  and  lawj^ers,  as  to  the  existence  of  power  to  control 
by  injunction  upon  the  parties,  the  proceedings  in  State 
Courts.  The  changes  made  by  the  Act  of  1867,  are  very 
noticeable  and  important.  The  present  law,  unlike  that  of 
1841,  extends  the  jurisdiction  in  plain  t^rms,  to  the  collec- 
tion of  all  the  assets  of  the  bankrupt,  the  ascertainment  and 
liquidation  of  liens  and  other  specific  claims  upon  those 
assets,  and  to  the  adjustment  of  priorities  and  marshaling 
of  assets  so  as  to  secure  the  rights  of  all  parties,  and  this 
jurisdiction  is  original  and  exclusive.  Now,  when  Congress 
delegated  to  the  District  Courts,  this  equitable  jurisdiction 
in  bankruptcy,  it  must  follow,  by  necessary  implication,  that 
it  also  delegated  at  the  same  time  the  power  to  administer 
such  remedies  known  to  the  law  as  were  absolutely  indis- 
pensable to  the  complete  exercise  of  the  jurisdiction  ex- 
pressly conferred.  One  power  directly  given,  is  the  collec- 
tion of  all  the  assets.  The  means  by  which  this  result  is  to 
be  reached  are  not  enumerated,  but  power  to  accomplish 
the  result  is  given,  and  the  right  to  employ  the  proper  legal 
process  for  effecting  the  result  must  follow  by  necessary 
implication. 

The  property  levied  on  in  this  case  is  part  of  the  assets 
of  the  bankrupt.  It  may  be  subject  to  a  lien,  but  the  legal 
title  to  the  property  was  in  the  bankrupt  when  the  petition 
was  filed  and  passed  to  the  assignee.      The  judgment  of 
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Yansickle,  if  a  valid  lien  by  the  laws  of  this  State,  and  not 
impeachable  under  the  bankrupt  law,  as  a  fraud  against  it, 
is  to  be  respected  and  protected  by  the  Bankruptcy  Court. 
But  this  statutory  lien  is  neither  a  right  in  or  to  the  thing, 
but  is  simply  a  charge  thereon. 

How  now,  I  ask,  could  the  assets  in  this  case  have  been 
collected  by  the  assignee  without  restraining  the  Sheriff 
from  selliDg  them  under  his  execution  ?  It  certainly  would 
complicate  the  case  exceedingly,  if  the  Sheriff,  after  the 
legal  title,  by  virtue  of  the  bankruptcy,  had  passed  out  of 
Mallory  to  the  assignee,  had  sold  the  property  as  the  prop- 
erty of  Mallory. 

Closely  connected  with  this  power  of  collecting  the  assets, 
is  that  of  ascertaining  and  liquidating  the  liens,  which  may 
be  claimed  to  exist  upon  those  assets. 

If  the  validity  of  any  lien  upon  the  assets  of  the  bankrupt 
is  denied  or  questioned,  in  what  Court  is  the  question  to 
be  tried,  the  validity  or  invalidity  of  the  lien  ascertained, 
and,  if  found  valid,  liquidated  ?  The  answer  is,  that  by  the 
express  terms  of  the  act,  this  jurisdiction  is  given  to  the 
Bankruptcy  Court. 

Here,  as  in  collecting  the  assets,  a  specific  result  is  to  be 
attained,  and  can  it  be  doubted  that  the  means  by  which  it 
is  to  be  attained  are  also  given. 

The  lien  is  to  be  ascertained  and  liquidated  in  the  Bank- 
ruptcy Court,  and  this  would  be  an  idle  proceeding  if  that 
Court  has  not  power  to  preserve  the  property,  by  restrain- 
ing its  sale  until  the  lien  is  ascertained  to  be  good,  or  to  be 
void,  and  of  what  use  is  it  to  say  that  this  Court  shall 
liquidate  liens,  if  it  cannot  restrain  parties  from  liquidating 
their  liens  without  its  intervention.  The  bankrupt  law  is 
highly  remedial,  and  it  ought  to  have  a  liberal  construction, 
for  the  purpose  of  effecting  its  aim  and  policy.  The  ex- 
pediency and  policy  of  bringing  all  the  assets  into  the  Bank' 
ruptcy  Court,  and  ascertaining  and  liquidating  there  all 
liens  and  specific  claims  thereon,  is  undeniable. 

And  while  neither  the  expediency  of  exercising  this  power 
nor  the  inconvenience  of  not  exercising  it,  can  justify  its 
employment  if  not  found  in  the  statute  in  direct  or  neces- 
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sarilj  implied  terms,  these  considerations  may  be,  and  ought 
to  be  looked  at  in  construing  the  law  and  arriving  at  the  in- 
tention of  the  law-makers.  Let  us  suppose  that  two  per- 
sons each  have,  or  claim  to  have,  a  lien  bj  judgment  in  the 
State  Courts,  upon  the  property  of  the  bankrupt  at  the  time 
of  bankruptcy,  and  that  there  is  a  dispute  between  them  as 
to  the  priority  of  their  liens  or  the  validity  of  one  of  the 
judgments.  One  creditor  comes  into  the  Bankruptcy  Court, 
proves  his  claim  and  asks  to  have  his  lien  liquidated.  The 
other  proceeds  in  the  State  Court.  If  neither  Court  can 
restrain  or  control  parties  before  the  other,  here  will  be  a 
direct  conflict  of  jurisdiction;  decisions  as  to  priorities  or 
validity  of  the  liens  may  be  conflicting,  and  each  Court  pro- 
ceeding to  take  possession  of  the  property  through  its  pro- 
cess and  officers,  and  satisfy  the  lien  of  the  party  before  it. 
Such  a  state  of  things  would  be  very  much  to  be  deprecated 
if  the  bankrupt  law  were  so  lame  and  impotent  as  to  have 
left  the  case  unprovided  for.  But  the  law  is  not,  I  conceive, 
so  defective.  It  gives  the  Bankruptcy  Court  an  original  and 
exclusive  jurisdiction  over  all  the  parties  to  the  bankruptcy 
proceedings,  all  the  assets  and  all  the  liens  thereon.  Again, 
a  lien  may  be  good  by  the  law  of  the  State  and  void  under 
the  bankrupt  law;  thus,  a  lien  by  attachment  is  avoided, 
and  the  State  law  creating  it  is  so  far  abrogated,  if  the  at- 
tachment was  made  within  four  months  next  preceding  the 
commencement  of  proceedings  in  bankruptcy;  so  a  judg- 
ment lien  may  be  void  under  the  bankrupt  law,  as  an  un- 
lawful preference  to  the  judgment  creditor.  Hence,  while 
the  judgment  might  stand  in  the  State  Court,  the  lien  of 
that  judgment  might  be  avoided  in  the  Bankruptcy  Court; 
and  so  it  was  held  under  the  law  of  1841,  and  that  the  credi- 
tor was  liable  to  refund  to  the  assignee  the  proceeds  of  a 
sale  made  under  the  judgment;  such  creditor  having  notice 
of  the  proceedings  in  bankruptcy.  {Shawhan  v.  Wherritt,  7 
Howard,  626.) 

Let  us  see  now  how  this  question  stands  upon  authority. 
Where  judgment  had  been  obtained  in  a  State  Court,  execu- 
tion issued  and  returned  unsatisfied,  and  an  order  made  on 
proceedings  supplementary  to  execution  for  the  examination 
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of  the  judgment  debtor,  Judge  Blatchford  ordered  a  stay 
of  all  proceedings  on  the  said  order  until  the  question  of  tiie 
discharge  of  the  bankrupt  should  be  determined  by  the 
Bankruptcy  Court.  (In  re  Horatio  Reed,  Sup.  B.  R.  1.) 

In  an  involuntary  proceeding  before  the  same  Judge,  he, 
under  the  40th  section  of  the  Bankrupt  Act,  enjoined  the 
Sheriff  of  a  State  Court  from  proceeding  to  sell  property  of 
the  alleged  bankrupt,  and  on  motion  refused  to  dissolve  it 
until  the  question  whether  or  not  the  debtor  was  to  be  ad- 
judged a  bankrupt  was  decided.  (In  re  Devlin  &  Hagan, 
Sup.  B.  K.  8.)  The  40th  section  of  the  Act  gives  the  Dis- 
trict Court  power  by  injunction  to  ''restrain  the  debtor  and 
any  other  person"  from  making  any  transfer  or  disposition 
of  any  part  of  the  debtor's  property  until  the  return  of  the 
order  to  show  cause  why  the  debtor  should  not  be  adjudged 
a  bankrupt.  On  the  hearing  it  was  argued  that  the  express 
grant  of  power  to  enjoin  in  proceedings  in  inviiitm  was  a 
denial  of  any  such  power  in  voluntary  proceedings  upon  the 
maxim  expressio  uniics  est  exclusio  cdterius.  But  it  is  to  be 
observed  that  under  section  14  it  is  *'in  virtue  of  the  ad- 
judication of  bankruptcy  and  the  appointment  of  an  as- 
signee" that  the  property  vests  in  the  assignee. 

Now,  in  voluntary  cases,  the  filing  of  the  petition  is  an 
act  of  bankruptcy,  and  the  debtor  at  the  same  time  surren- 
ders all  his  estate  and  effects  for  the  benefit  of  his  creditors 
and  is  forthwith  adjudged  a  bankrupt.  The  District  Court 
is  thus  clothed  at  once  in  voluntary  cases  with  jurisdiction 
over  the  debtor  and  his  property.  But  where  the  proceed- 
ing is  involuntary  the  debtor  is  not  adjudged  a  bankrupt 
until  the  return  and  hearing  of  the  order  to  show  cause,  and 
may  not  be  then  if  he  have  a  sufficient  defense. 

There  is,  therefore,  good  reason  for  giving  the  Court 
power  to  enjoin  between  the  time  of  filing  the  creditor's 
petition  and  the  return  of  the  order-to  show  cause,  as  there 
is  in  these  cases  no  voluntary  suiTender  of  the  property  and 
the  title  cannot  vest  in  the  assignee  until  after  adjudication. 
If  the  argument  of  the  petitioner  is  sound  the  Court  would 
have  power  to  enjoin  in  involuntary  cases  before  adjudica- 
tion, but  must  dissolve  it  immediately  after,  because  the 
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statute  in  express  terms  only  provides  for  an  injunction 
until  the  return  of  the  order  to  show  cause.  So  that  the 
Court  might  enjoin  before  it  was  certain  the  property  of  the 
bankrupt  would  ever  come  into  its  possession,  and  might 
not  after  the  property  was  fully  within  its  jurisdiction. 

A  bankrupt  held  under  arrest  by  the  Sheriff  of  the  city 
and  county  of  New  York,  under  orders  of  arrest  from  the 
State  Court,  was  discharged  from  arrest  and  proceedings  on 
actions  against  the  bankrupt  in  the  Supreme  Court  of  the 
State  were  stayed.  (In  re  Henry  Jacoby,  Sup.  B.  R.  26. 

In  a  case  before  Judge  Benedict  (E.  D.  New  York,)  where 
judgment  was  obtained,  execution  issued  and  levied  on  prop- 
erty of  the  bankrupt  prior  to  the  commencement  of  pro- 
ceedings in  bankruptcy,  that  Judge  enjoined  the  creditors 
from  enforcing  the  levy.  On  motion  to  dissolve,  which  was 
denied,  although  this  question  of  power  was  not  discussed, 
the  Judge  said  that  the  power  seemed  to  be  fairly  included 
in  the  power  to  collect  all  the  assets,  to  ascertain  and  liquid- 
ate liens  and  to  adjust  priorities.  (In  re  Francis  Schnep/, 
Sup.  R.  41. 

In  a  voluntary  proceeding  upon  a  bill  filed  to  enjoin  a 
Sheriff  from  selling  property  of  the  bankrupt  under  an  exe- 
cution from  a  State  Court,  Judge  Hill,  of  the  Mississippi 
district,  held  that  the  bankrupt  himself  had  a  right  to  file 
the  bill  before  an  assignee  was  appointed;  that  if  the  Sheriff 
had  actually  levied  before  the  bankruptcy,  he  would  be 
allowed  to  proceed  without  a  showing  that  the  sale  would 
be  injurious  to  the  general  creditors  or  to  some  one  having 
a  prior  lien;  that  the  20th  section,  in  connection  with  the 
1st  and  25th,  gave  the  Court  jurisdiction  of  the  subject 
matter;  that  the  commencement  of  proceedings  in  bank- 
ruptcy transferred  to  the  District  Court  jurisdiction  over 
the  bankrupt,  his  estate,  and  all  parties  and  questions  con- 
nected therewith,  and  operated  as  a  supersedeas  of  the  pro- 
cess in  the  hands  of  the  Sheriff  and  an  injunction  against  all 
other  proceedings  than  such  as  might  thereupon  be  had  by 
authority  of  the  Bankruptcy  Court.  (Jones  v.  Leach,  1  B, 
R.  165.)  A  Sheriff  was  restrained  from  selling  goods  under 
execution  by  the  same  judge,  in  Pennington  v.  Sale  (1.  B. 
R.  157). 
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After  judgment  in  a  State  Court,  execution,  levy  and  ad- 
vertisement for  sale,  the  SheriflF  was  restrained.  (In  re  Henry 
Bemsteiriy  Sup.  B.  R.  43.)  The  jurisdiction  of  a  District 
Court  of  the  United  States  is  superior  and  exclusive  in  all 
matters  arising  under  the  statute,  and  extends  to  a  suspen- 
sion of  proceedings  taken  for  the  purpose  of  subjecting  por- 
tions of  the  estate  surrendered  to  a  sale  under  State  process. 
Until  a  sale  is  made  the  bankrupt  is  not  divested  of  his  in- 
terest in  the  property  under  seizure.  (In  re  Barron,  1  B. 
R.  125,  District  of  Louisiana.)  A  preliminary  injunction 
was  issued  restraining  the  plaintiff  in  an  execution  upon  a 
judgment  confessed  in  a  State  Court,  and  he  moved  to  dis- 
solve it.  The  question  was  argued  before  two  judges,  Grier 
and  Cadwalader,  and  the  jurisdiction  maintained,  the  Court 
refusing  to  dissolve  the  injunction.  (Irving  v.  Hughes,  2  B. 
R.  20.)  Where  judgments  were  rendered  after  the  bank- 
ruptcy. Judge  Deady  held  the  jurisdiction  to  restrain  the 
enforcement  of  the  judgments  was  undoubted.  (In  re  Wed- 
hce,  2  B.  B.  54.)  Parties  proceeding,  after  the  bankruptcy, 
to  foreclose  a  mortgage  on  the  property  of  the  bankrupt,  in 
the  State  Court,  were  enjoined.  (In  re  Kerosene  Oil  Co.,  24 
B.  B.  164.)  A  landlord  was  enjoined  from  distraining  the 
bankrupt's  property  for  rent.  {Brock  v.  TirreU,  2  B.  B. 
190.)  In  a  case  where  the  bankrupt  himself  filed  a  petition 
to  restrain  certain  persons,  who  had  obtained  judgments 
against  him  prior  to  the  filing  of  his  petition,  from  proceed- 
ing by  execution,  Judge  Giles,  of  the  Maryland  district,  in 
answer  to  an  objection  that  the  District  Court  had  no  juris- 
diction, but  that  the  proceeding  must  be  by  bill  and  in  the 
Circuit  Court,  said:  "I  am  clearly  of  the  opinion  that  the 
petition  was  properly  filed  in  this  Court,  and  that  this  Court 
has,  by  virtue  of  the  1st  section  of  the  Bankrupt  Act,  full 
and  adequate  jurisdiction  over  all  matters  relating  to  the 
settlement  of  the  bankrupt's  estate,  either  at  law  or  in  equity, 
by  way  of  petition  or  bill;  and  that  whenever  the  relief 
sought  is  necessary  to  the  protection  of  the  general  credi- 
tors, such  relief  will  be  granted;"  but  as  in  the  case  before 
him  there  was  no  suggestion  of  fraud,  and  the  judgments 
were  admitted  to  be  valid  liens,  he  held  that  the  jurisdiction 
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of  the  Bankruptcy  Courts  was  not  exclusive,  and  permitted 
the  judgment  creditors  to  proceed  in  the  State  Court.  {Mat- 
fer  of  Boioie,  1  B.  B.  185.)  Upon  the  application  of  parties 
interested,  the  District  Court  has  jurisdiction  to  ascertain 
and  liquidate  a  judgment  lien,  and  while  so  doing  to  enjoin 
the  judgment  creditor  from  enforcing  the  same  by  execution 
out  of  the  State  Court.  {Re  Fuller,  4  B.  E.  29.)  If  cred- 
itors who  assert  a  claim  against  the  bankrupt  are  not  barred 
by  the  discharge,  are  allowed  to  commence  suit  in  the  State 
Court  for  the  purpose  of  saving  the  statute  of  limitations  or 
securing  testimony,  the  suit,  after  this  object  is  attained, 
can  be  stayed  to  await  the  decision  of  the  question  of  the 
debtor's  discharge.  {Matter  of  Ohirardelli,  4  B.  B.  42.) 
After  the  bankruptcy,  creditors  of  the  bankrupt,  having  a 
lien  by  mortgage,  were  proceeding  to  foreclose  in  a  Terri- 
torial Court.  The  Supreme  Court  held,  tHat  all  the  prop- 
erty, choses  in  action,  effects,  interests  and  equities  of  the 
bankrupt  must  be  brought  into  the  bankruptcy  Court  for  set- 
tlement and  distribution,  and  enjoined  the  creditors  from 
proceeding  in  the  foreclosure  suit.  {Re  SnedoJcer,  3  B.  B. 
155.)  Judgment  was  obtained  in  the  State  Court,  execution 
levied  and  property  advertised  for  sale  before  the  filing  of 
the  petition  in  bankruptcy.  The  Sheriff  was  restrained  from 
proceeding  with  the  sale.  {BeattieY,  Gardner,  4B.  E.  107.) 
Under  the  law  of  1841  an  injunction  was  ordered  against  the 
assignee,  appointed  under  the  State  laws,  to  stop  his  inter- 
ference with  the  property  of  the  bankrupt,  and  also  to  pre- 
vent certain  creditors  from  proceeding  with  an  execution. 
{Ex  parte  Lucius  Eames,  2  Story,  C.  C.  E.  322.) 

For  an  instructive  statement  of  the  nature  and  extent  of 
the  equitable  jurisdiction  of  Courts  of  Bankruptcy  see  IJx 
parte  Foster,  2  Story,  C.  C.  E.  131. 

In  the  matter  of  Hugh  Campbell  (Sup.  B.  E.  36),  after 
property  had  been  sold  and  the  proceeds  were  in  the  hands 
of  the  Sheriff,  an  injunction  to  restrain  the  State  Courts  and 
their  officers  from  proceeding,  for  the  purpose  of  bringing 
the  proceeds  of  the  sale  into  the  Bankruptcy  Courts  for  dis- 
tribution, was  refused.  Judge  McCaudless  based  his  refusal 
upon  the  ground  that  the  Courts  of  the  United  States  have 


98  In  re  Mallory.  [Dist.  Ct. 

opinion  of  the  Court — Mr.  Justice  Field.  (April, 

no  power  to  enjoin  proceedings  in  the  State  Courts,  either 
directly  or  by  restraining  the  officers  of  such  Courts,  or 
parties  litigant  therein. 

This  is  the  only  opinion,  so  far  as  I  can  discovev,  directly 
denying  this  jurisdiction. 

Upon  my  own  convictions  as  to  the  proper  construction 
of  the  Bankrupt  Act,  and  upon  the  weight  of  authority,  I 
hold  that  the  Court  had  jurisdiction  to  issue  the  writ.  The 
prayer  of  the  petition  is  therefore  denied  with  costs. 

ON  PETITION  FOR  REVIEW. 

The  decision  of  the  District  Court  in  this  case  was  affirmed 
by  the  Circuit  Court,  on  petition  for  review  in  the  following 
opinion : 

Mr.  Justice  Field.  When  counsel  closed  their  argument 
on  the  petition  of  Vansickle,  for  a  review  of  the  order  of  the 
*  District  Judge,  I  had  no  doubt  of  the  correctness  of  that 
order,  but  I  thought  the  case  was  one  of  sufficient  importance 
to  justify  a  written  opinion,  giving  at  length  the  views  of  the 
Court  upon  the  questions  raised.  I,  therefore,  took  the 
papers  and  reserved  my  decision.  Since  then,  I  have  read 
with  care  the  opinion  delivered  by  the  District  Judge,  when 
the  matter  was  before  him  on  the  application  of  the  peti- 
tioner to  dissolve  the  injunction,  and  I  find  that  it  covers 
every  question  in  the  case,  and  presents  the  law  in  a  very 
clear  and  satisfactory  manner.  It  renders  any  opinion  from 
me  entirely  unnecessary.  I  could  not  add  to  it  nor  improve 
it.  I  concur  both  in  its  reasoning  and  conclusion. 
Petition  denied. 
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Glervina  0.  Holmes  v.  Thos.  J.  Holmes,  Jr.  et  al. 

Circuit  Court,  District  of  Oreoon. 
April  12,  1870. 

1.  Inaskquact  of  Pbioe — Eefect  on  Balb. — Mere  inadequacy  of  price  is  not 

sufficient  to  set  aside  a  sale,  but  when  such  inadequacy  is  so  great  that 
the  mind  revolts  at  it,  the  Court  will  lay  hold  of  the  slightest  additional 
drcumstanoeof  advantage  or  oppression  to  rescind  the  contract. 

2.  Mabbiagb  at  Common  Law. — Senible,  that  at  common  law,  or  in  the  ab- 

sence of  any  statute  prescribing  the  mode  of  contracting  marriage,  a 
contract  to  marry  per  verba  de  fvivro  cum  ooptito,  does  not  amount  to  a 
marriage  in  fact. 

3.  Mabbiaqb:  What  oonbtitutbs  it  aogobdino  to  Laws   of  Obbgon  and 

CAiiETOBiiiA.— -The  laws  of  California  (Hit.  Dig.  4,  466)  and  of  Oregon 
(Or.  Code,  783, 785)  require  that  the  consent  of  the  parties  to  become  hus- 
band and  wife,  must  be  declared  in  the  presence  of  a  person  authorized  by 
such  laws  to  solemnize  marriage,  and  two  witnesses,  and  without  the  ob- 
servance of  these  formalities  the  marriage  relation  cannot  be  created  or 
entered  into,  in  either  of  such  States. 

4.  Mabbiaobs,  whkn  von>. — ^Where  citizens  of  a  State  purposely  go  beyond 

its  jurisdiction  and  not  within  the  jurisdiction  of  another  State — as  at 
sea — and  then  contract  marriage  otherwise  than  in  accordance  with  the 
laws  of  Euch  State,  the  transaction  is  a  fraudulent  evasion  of  the  laws 
^  to  which  the  parties  owe  obedience,  and,  therefore,  void. 
%.  Cohabitation  not  Mabbiagb — £ vxdxncb- of  Pbxvioxts  Mabbiagb. — ^Living 
together  as  man  and  wife,  although  evidence  of  a  previous  marriage 
cannot  make  parties  man  and  wife,  nor  can  any  length  of  cohabitation, 
however.exclusive,  ever  constitute  the  relation  of  marriage. 

6.  Mabbiagb,  consent    nbcbbbabt   to. — Marriage,  although  arising  out  of 

contract  or  the  consent  of  the  parties,  is  a  relation,  as  much  so  as  that 
of  parent  and  child,  and  such  consent  must  be  mutual  and  absolute  per 
verba  deproeserUe,  not  merely  to  live  together  exclusively,  but  to  become 
joined  to  one  another  in  the  estate  of  matrimony. 

7.  Cohabitation    not  sufficient  evidence  of  Mabbiagb  to  found  <2laim 

fob  Doweb  thebeon. — On  a  bill  to  enforce  a  claim  to  dower,  cohabita- 
tion of  complainant  and  deceased  and  other  circumstances,  examined 
and  held  not  sufficient  evidence  of  a  previous  marriage  between  them. 

8.  Mabbiagb  with  the  ciboumstancbs  should  be  AUiEGED  in  pleadings. — 

Where  a  woman  claims  to  have  been  the  wife  of  another,  it  is  an  insu- 
perable objection  to  such  claim,  that  the  pleadings  do  not  contain  an 
allegation  of  a  marriage  to  such  other,  with  the  circumstances  of  time 
and  place,  and  that  she  withholds  her  testimony  as  a  witness  upon  the 
same  point. 

Before  Deady,  District  Judge. 

W.  F.   Trimble,  David  Logan  and  Urasmus  D,  ShaUuck, 
for  Complainant. 
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Walter  W.  Tliayer,  W.  W.  Page  and  William  Str(yiig, 
for  Defendants. 

Deady,  J.  This  is  a  suit  in  equity,  brought  hj  the  com- 
plainant, styling  herself  GlervinaO.  Holmes,  against  Thomas 
J.  Holmes,  Jr.,  his  brother  Byron,  his  three  married  sis- 
ters— Mary  A.  Goodenough,  Alice  J.  Strowbridge  and 
Theresa  Coulson,  and  their  husbands,  to  cancel  and  set 
aside  a  certain  deed  executed  by  complainant  to  defendants, 
and  for  assignment  of  dower  in  the  lands  affected  by  the 
deed. 

The  bill  was  filed  January  26, 1869,'  and  alleges : 

I.  That  the  complainant  is  a  resident  and  citizen  of  the 
State  of  California,  and  that  the  defendants,  except  Theresa 
and  her  husband,  are  citizens  of  the  State  of  Oregon. 

II.  That  Thomas  J.  Holmes,  late  of  Portland,  Oregon, 
died  intestate  on  June  18,  1867,  leaving  as  his  children  and 
heirs  at  law  said  Thomas  J.  Holmes,  Jr.,  and  his  brother 
and  sisters  aforesaid;  that  "complainant  was  the  lawful 
wife  of  the  deceased  and  lived  and  cohabited  with  him  as 

his  wife  from  the day  of  December,  1865,  to  the  time 

of  his  death;"  "that  during  the  said  marriage"  and  at 
the  time  of  his  death,  the  deceased  was  seized  in  fee  and  pos- 
sessed of  certain  blocks  and  lota  of  land  in  the  city  of  Port- 
land of  the  value  of  $100,000,  the  annual  rents  and  profits 
of  which  are  worth  $10,000;  that  it  was  not  necessary  to 
sell  any  of  said  real  property  to  pay  his  debts,  but  that 
the  same  was  inherited  by  his  heirs,  who  have  since  par- 
titioned it  among  themselves;  that  "  complainant  is  the 
widow  of  said  Holmes,  deceased,"  and  by  the  laws  of  Ore- 
gon was  and  is  entitled  to  dower  In  said  real  property; 
that  the  present  value  of  such  dower  is  not  less  than  $25,- 
000;  that  complainant  has  never  been  barred  of  her 
dower  in  said  property,  and  that  the  same  has  never  been 
assigned  to  her,  but  her  right  thereto  is  disputed  by  said 
heirs. 

III.  That  said  heirs  pretend  to  have  purchased  and  ob- 
tained a  release  of  complainant's  right  of  dower,  by  virtue 
of  a  certain  deed  signed  by  complainant,  July  31,  1867,  and 


Dist.  Or.]  Holmes  v.  Holmes.  101 

1870.]  Opinion  of  the  Court— Deady,  J. 

by  which  complainant,  styling  herself  Glervina  O.  Holmes, 
conveys  to  the  heirs  of  Holmes,  deceased,  ''all  her  right, 
title,  interest,  claim  or  demand,  either  in  law  or  equity,  as 
the  widow  of  the  said  Thomas  J.  Holmes,  or  otherwise,"  in 
and  to  the*  estate  of  said  Holmes,  in  consideration  of  the 
sum  of  $1,000,  "and  the  further  consideration  that  it  was  in 
his  lifetime  our  Vish  and  agreement  before  and  in  contem- 
plation of  marriage,  that  upon  his,  the  said  Thomas  J. 
Holmes,  death,  all  his  property,  both  real  and  personal, 
should  descend  to  his  children,  the  heirs  aforementioned, 
clear  of  and  unencumbered  with  any  claim  of  dower  or  any 
legal  claim  •of  myseK  in  any  manner  whatever;"  that 
said  deed  "was  procured  by  said  heirs  to  be  executed  by 
complainant  through  fraud,  duress  and  under  influence  ex- 
erted over  her  by  said  heirs,  and  especially  by  said  Thomas 
J.  Holmes,  Jr.,  and  J.  M.  Strowbridge,"  the  husband  of 
Alice  J.,  aforesaid;  and  that  the  consideration  of  said  deed 
"was  grossly  inadequate  and  the  recitals  therein  contained 
false,"  and  the  same  was  imprudently  executed,  the  com- 
plainant being  ignorant  of  the  value  of  her  interest  in  the 
estate,  and  uiiadvised  of  the  nature  and  effect  of  said  deed. 
IV.  The  bill  then  sets  forth  the  circumstances  and  con- 
dition of  the  complainant,  at  and  before  the  signing  of  the 
deed,  at  great  length  and  with  much  minuteness,  to  the 
effect  that  the  complainant,  after  the  death  of  Holmes,  con- 
tinued to  live  in  the  home  house,  but  that  said  heirs  came 
there  also  and  took  possession;  that  said  heirs  then  con- 
spired with  said  J.  M.  Stowbridge  to  harass  complainant 
and  drive  her  away  from  said  home  and  cheat  her  out  of  her 
interest  "in  the  estate  of  her  said  husband;"  that  com- 
plainant was  then  poor  and  friendless,  without  means  of 
support  and  "in  great  distress,  mental  and  pecuniary,"  and 
without  knowledge  as  to  the  value  of  the  estate;  that 
she  did  not  sign  said  instrument  freely,  but  through  fear  of 
said  Strowbridge  and  Holmes,  Jr.,  who,  "in  order  to  in- 
duce her  to  release  her  interest  in  said  estate,  falsely  accused 
her  of  criminal  intercourse  with  said  Holmes,  deceased, 
prior  to  his  marriage  with  complainant  and  before  the  death 
of  a  fonner  wife  of  said  deceased,  and  represented  to  com- 
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plainant  that  she  was  liable  to  a  criminal  prosecution,  and 
unless  she  would  give  up  her  claim  to  said  estate  and  leave 
the  house  and  move  out  of  the  State,  they  would  cause  her 
to  be  prosecuted  in  the  Courts  and  held  up  to  public  scandal, 
infamy  and  disgrace,  and  to  be  punished  by  imprisonment; 
and  that  said  Strowbridge  and  Holmes,  Jr.,  made  it  a  con- 
dition  of  said  payment  of  $1,000,  that  the  complainant  should 
leave  the  State,  and  to  that  end  said  sum  was  made  payable, 
$500  in  Portland  and  the  remainder  in  ten  months  after 
sight  at  Wells,  Fargo  &  Co. 'sin  San  Francisco. 

On  April  1,  1869,  an  answer  to  the  bill  was  filed,  purport- 
ing to  be  the  answer  of  all  the  defendants  except  Mary  A. 
Goodenough  and  her  husband,  but  such  pleading  was  not 
signed  or  sworn  to  by  any  of  the  defendants  except  Thomas 
J.  Holmes,  Jr.  To  tiiis  answer  the  plaintiff,  on  May  1,  filed 
exceptions  for  scandal  and  impertinence  and  insufficiency; 
which  were  afterwards  heard  and  allowed  by  the  Court. 

On  August  21,  the  joint  and  several  answer  of  all  the  de- 
fendants to  the  bill  was  filed,  and  on  September  6  the  com-* 
plainant  filed  the  general  replication  thereto. 

By  the  amended  answer,  the  defendants  admit  the  allega- 
tions of  the  bill  concerning  the  citizenship  of  the  parties, 
the  death  of  Holmes,  the  nature  and  value  of  the  property 
of  which  he  died  seized,  and  its  subsequent  partition  among 
the  defendants,  his  heirs. 

They  deny  that  the  complainant  was  ever  the  lawful  wife 
of  the  deceased,  or  that  he  ever  cohabited  with  her  as  his 
wife,  or  that  he  ever  was  married  to  her,  or  "that  any  rela- 
tion created  by  marriage  ever  existed  between  them." 

They  admit  the  execution  of  the  deed  by  the  complainant 
to  the  heirs  of  the  deceased  for  the  consideration  mentioned 
in  the  bill,  but  deny  that  the  same  was  executed  by  her 
otherwise  than  of  her  own  free  will  and  accord. 

They  aver  that  for  a  long  time  prior  to  the  death  of  the 
deceased  the  said  Thomas  J.  Holmes  and  complainant  "had 
been  lewdly  and  lasciviously  cohabiting  together,"  and  that 
upon  the  death  of  said  Holmes  complainant  freely  admitted 
to  said  heirs  that  she  had  never  been  married  to  deceased, 
and  acknowledged  that  she  had  no  claim  on  his  estate.  That 


Dist.  Or.]  Holmes  v.  Holmes.  103 

1870.]  opinion  of  the  Court— Deady,  J. 

sl)e  was  only  anxious  to  obtain  sufficient  means  to  go  to  her 
father,  in  Ohio,  and  leave  the  State  quietly,  without  exciting 
comment  upon  her  conduct  in  having  lived  illicitly  with  the 
deceased,  and  not  desiring  to  be  turned  away  penniless  as  a 
cast-off  wanton,  and  that  said  heirs  being  also  anxious  to 
prevent  the  relation  which  had  existed  between  their  father 
and  the  complainant  from  becoming  more  notorious  than 
possiblci  and.  to  remove  any  cloud  that  might  exist  upon 
said  estate  by  reason  of  said  relation,  it  was  mutually  agreed 
between  the  parties,  that  the  said  heirs  should  pay  said  com- 
plainant thQ  sum  of  $1,000,  and  that  complainant  should 
execute  to  said  heirs  the  deed  in  question;  and  that  in  pur- 
suance of  such  arrangement  complainant  executed  such 
deed  and  not  otherwise,  and  that  the  recitals  therein  con- 
tained were  inserted  at  her  special  instance  and  request. 

On  January  6  and  7  the  Court  heard  the  evidence  of  the 
parties,  and  on  January  11^  the  cause  was  argued  and  sub- 
mitted. 

Two  principal  questions  arise  in  the  case : 

1.  Were  the  complainant  and  the  deceased  married  to  one 
another;  and, 

2.  Was  the  deed  from  the  complainant  to  the  heirs  wrong- 
fully obtained  from  her. 

Assuming  that  complainant  was  the  widow  of  Thomas  J. 
Holmes,  she  was  entitled  to  an  interest  in  his  property  worth 
at  the  date  of  the  deed  $25,000.  The  mere  money  consid- 
eration of  the  deed — the  sum  of  $1,000 — is  such  a  grossly 
inadequate  price  for  property  of  that  value,  as  to  shock  the 
conscience  and  confound  the  judgment  of  a  man  of  common 
sense.  The  tmprejudiced  mind  revolts  at  it,  and  can  only 
conclude  that  some  advantage  must  have  been  taken  of  the 
complainant's  ignorance  or  necessities.  But  then  again,  the 
particular  charges  in  the  bill  of  oppression  and  conspiracy 
by  the  heirs  and  Strowbridge  to  defraud  the  complainant  in 
this  matter,  are  fully  denied  by  the  answer  and  altogether 
unsupported  by  the  proof.  There  is  no  direct  proof  that 
complainant  was  well  advised  of  the  value  of  the  property 
affected  by  the  deed,  but  at  the  same  time  there  is  every 
reason  to  believe,  from  all  the  circumstances,  that  she  must 
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have  known  that  it  was  worth  many  times  what  she  was  re- 
ceiving for  it. 

Under  what  circumstances  inadequacy  of  price  will  be 
sufficient  to  set  aside  a  sale  is  well  stated  in  two  cases  cited 
by  counsel  for  complainant.  In  Hough  v.  Hunt,  (2  Ohio, 
502)  the  Court  says:  "The  rule  in  chancery  is  well  estab- 
lished. When  a  person  is  encumbered  with  debts,  and  that 
fact  is  known  to  a  person  with  whom  he  contracts,  who 
avails  himself  of  it  to  exact  an  unconscionable  bargain, 
equity  will  relieve  on  account  of  the  advantage  and  hard- 
ship. When  the  inadequacy  of  the  price  is  s©  great  that 
the  mind  revolts  at  it,  the  Court  will  lay  hold  on  the  slight- 
est circumstances  df  oppression  or  advantage  to  rescind  the 
contract." 

In  Osgood  v.  Franklin^  (2  John  Ch.,  23)  Chancellor  Kent 
says:  "There  is  no  case  where  mere  inadequacy  of  price, 
independent  of  other  circumstances,  has  been  held  sufficient 
to  set  aside  a  sale  made  between  parties  standing  on  equal 
ground,  and  dealing  with  each  other  without  any  imposition 
or  oppression.  And  the  inequality  amounting  to  fraud 
must  be  so  strong  and  manifest  as  to  shock  the  conscience 
and  confound  the  judgment  of  any  man  of  common  sense." 

When  a  person  gives  $25,000  worth  of  property  for  $1,000, 
as  in  this  case,  the  inadequacy  is  so  very  gross,  that  the 
Court  ought  to  "lay  hold  on  the  slightest  circumstance  of 
oppression  or  advantage,"  to  set  aside  the  sale.  The  fact 
itself  furnishes  good  ground  to  conclude  that  the  party  was 
laboring  under  some  controlling  necessity,  or  was  oppressed 
or  was  ignorant  of  the  true  value  of  the  property. 

The  true  explanation  of  this  matter  is  to  be  found  in  the 
solution  of  the  question — ^was  the  complainant  the  lawful 
wife  of  the  deceased?  If  she  was,  the  inadequacy  of  the 
price  is  so  gross  and  palpable  that  the  inference  is  almost 
irresistible  that  the  parties  who  procured  her  to  sign  the 
deed  took  advantage  of  her  situation,  ignorance  or  some 
particular  circumstances  in  her  relation  to  the  deceased,  to 
induce  or  compel  her  to  do  so,  and  thereby  intentionally 
obtained  an  unconscionable  advantage  to  themselves  which 
they  ought  not  to  be  allowed  to  retain. 
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On  the  other  hand,  if  the  parties  were  not  married,  but 
merely  living  together  in  an  unlawful  manner,  the  matter  is 
easily  explained.  The  complainant,  in  that  case,  being  in 
fact  not  the  widow  of  the  deceased,  but  only  his  mistress, 
would  not  be  entitled  to  any  share  or  interest  in  his  prop- 
erty, and  the  deed  and  the  professed  consideration  therefor 
would  be  as  stated  in  the  answer,  only  a  plausible  and  de- 
cent sort  of  a  contrivance  between  the  parties  to  make  some 
pecuniary  provision  for  the  complainant  so  as  to  enable  her 
to  leave  the  country  and  at  the  same  time,  as  far  as  possi- 
ble, conceal  from  the  general  public  the  improper  nature  of 
the  deceased's  relations  with  her. 

The  question  of  marriage  or  no  marriage  is  often  an  em- 
barrassing one  to  decide,  particularly  when  the  evidence  is 
wholly  circumstantial  and  the  question  arises  between  the 
issue  of  the  alleged  marriage  and  third  persons,  after  the 
parties  themselves  have  passed  away.  In  this  case  the  proof 
is  wholly  circumstantial,  and  the  question  arises  between 
one  of  the  parties  to  the  supposed  relation  and  the  heirs  of 
the  other.  The  suit  is  maintained  by  that  party  not  for  the 
purpose  of  estrfblishing  her  status  as  the  once  wife  now 
widow  of  the  deceased,  but  for  the  more  practical  one  of 
obtaining  a  widow's  share  of  his  property  as  against  his 
children  and  heirs.  In  this  view  of  the  matter,  it  may  be 
considered  as  a  suit  between  the  dece$ised  and  the  com- 
plainant to  determine  a  claim  to  property  unembarrassed  by 
any  consideration  of  the  consequences  of  such  determina- 
tion upon  the  status  or  rights  of  third  persons. 

The  answer  admits  the  cohabitation  of  the  parties  as  al- 
leged in  the  bill,  but  denies  the  marriage.  The  complainant 
produces  no  direct  proof  of  marriage,  but  relies  upon  the 
circumstances  attending  and  surrounding  the  cohabitation 
as  sufficient,  in  connection  with  that  fact,  to  warrant  the 
inference  that  a  marriage  had  in  fact  taken  place  between 
the  parties,  at  some  time  subsequent  to  the  complainant's 
going  from  Portland  to  San  Francisco,  to  meet  the  deceased 
on  his  return  from  New  York. 

On  the  trial  the  complainant  put  in  evidence  four  letters 
written  by  the  deceased  to  herself  while  he  was  making  a 
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voyage  to  New  York  via  the  Isthmus,  dated  between  October 
15  and  November  12,  1865,  and  also  one  dated  December  3, 
1865,  purporting  to  be  written  by  John  Altman — who  is 
claimed  to  be  the  father  of  complainantr— to  the  deceased. 
The  two  sons  of  the  deceased,  Thomas  J.,  Jr.,  and  Byron, 
and  his  son-in-law,  Strowbridge,  were  examined  as  wit- 
nesses,  besides  other  persons  not  connected  with  the  family, 
as  to  particular  acts  and  declarations  of  the  deceased  con- 
cerning the  complainant  and  his  relations  with  her. 

It  appears  that  at  the  time  of  his  death  Thomas  J.  Holmes 
was  about  fifty  years  of  age,  and  that  the  youngest  of  his 
children  was  then  quite  grown  up.  That  for  at  least  sixteen 
years  he  had  lived  in  Portland,  and  until  1865  with  a  second 
wife,  not  the  mother  of  any  of  his  children,  who  then  died. 
That  the  complainant  is  near  forty  years  of  age,  and  was 
never  married,  unless  to  the  deceased.  That  a  few  years 
before  1865  she  was  living  with  one  Capt.  Lyle  as  his  mis- 
tress, who  then  died  without  making  any  provision  for  her; 
and  that  afterwards,  and  before  the  alleged  marriage  with 
the  deceased,  she  was  an  inmate  of  a  brothel  in  Portland; 
and  that  during  some  portion  of  the  year  4865,  and  both 
prior  to  and  at  and  after  the  death  of  Holmes's  second  wife, 
he  kept  and  maintained  the  complainant  as  his  mistress,  in  a 
house  belonging  to  himself,  at.  the  comer  of  C  and  Third 
streets,  in  the  immediate  vicinity  of  his  home,  and  where 
his  wife  aforesaid  and  several  children  then  lived. 

After  the  death  of  Holmes'  wife  in  August,  1865,  and 
sometime  in  the  early  part  of  October  of  that  year,  the  de^ 
ceased  left  Portland  on  a  voyage  to  New  York.  A  portion 
of  Holmes'  children  continued  to  reside  in  the  home  house. 
It  was  during  this  separation  that  Holmes  wrote  complainant 
the  letters  above-mentioned.  After  Holmes  left  for  New 
York,  complainant  continued  to  live  at  the  house  at  the 
comer  of  G  and  Third  streets,  at  the  charge  and  expense  of 
Holmes,  until  in  the  December  or  January  following,  when, 
probably  in  pursuance  of  a  suggestion  from  Holmes,  she 
proceeded  to  San  Francisco,  to  meet  him  on  his  return  from 
New  York.  In  the  month  of  April,  1866,  or  thereabouts, 
both  of  the  parties  returned  to  Portland,  and  thereafter  con- 
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tinned  to  live  together  in  the  home  house  of  the  deceased, 
until  his  death,  in  June  18, 1867— which  was  sudden  and  un- 
expected. 

This  is  a  substantial  statement  of  thet  general  circum- 
stances disclosed  in  the  testimony,  which  tend  to  show  the 
condition  of  the  parties  at  or  for  sometime  prior  to  the 
period  when  the  relation  of  marriage  is  said  to  have  com- 
menced between  them,  and  their  conduct  towards  one 
another  afterwards. 

Besides  these  there  are  some  special  circumstances  upon 
*  which  the  complainant  relies  as  testimony  to  show  a  marriage 
between  herself  and  Holmes. 

Sometime  in  the  ^mmer  of  1866,  or  within  two  or  three 
months  after  Holmes  returned  from  New  York,  Mr.  Lakin 
testifies  that  Holmes  brought  complainant  to  the  store  where 
he  was  employed,  and  introduced  her  to  him  as  Mrs.  Holmes, 
and  told  him  to  let  her  have  what  she  wanted  and  he  would 
pay  for  it.  After  this,  witness  "sold  her  a  considerable 
number  of  goods."  Sometimes  she  paid  for  them,  and 
sometimes  they  were  charged  to  Holmes.  Once  or  twice 
witness  delivered  parcels  at  the  home  house  on  C  street,  and 
saw  Holmes  and  complainant  there,  a^  if  living  together 
then.  Witness  had  known  Holmes  well  in  Portland  for  fif- 
teen years,  but  this  was  all  he  knew  of  his  relations  with 
the  complainant  or  of  any  recognition  of  her  as  his  wife,  or 
otherwise. 

A.  P.  Ankeny  testified  that  he  had  known  Holmes  many 
years,  and  had  had  confidential  conversations  with  him. 
That  he  knew  nothing  particularly  of  the  complainant,  but 
had  known  her  on  the  street  for  two  or  three  years  before 
Holmes'  death.  Saw  Holmes  and  her  together  on  the  street 
once,  and  once  at  Holmes'  house.  Some  two,  or  three,  or 
four  months  before  Holmes'  death,  in  general  conversation 
with  witness.  Holmes  referred  to  complainant  as  his  wife, 
and  remarked  that  he  had  spent  more  happy  hours  in  the 
last  six  months,  than  for  twenty  years  before.  That  within 
three  or  six  months  before  Holmes'  death,  at  the  office  at  the 
theatre,  at  request  of  Holmes,  witness,  in  company  with 
another  person,  whose  name  is  not  remembered,  signed  a 
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paper  as  a  witness,  which  he  supposed  to  be  a  will,  and 
which  Holmes  then  said,  related  to  his  effects,  and  that  ho 
had  made  provision  for  his  wife,  meaning  the  complainant. 
The  statements  of  Mr.  Ankeny  were  somewhat  general  and 
indefinite,  and  he  did  not  profess  to  give  the  language  of 
Holmes,  but  only  the  substance  of  it;  besides,  it  is  not  un- 
likely, that  in  the  lapse  of  time,  he  has  in  some  degree,  con- 
.  founded  his  general  impressions  of  the  matter  with  the  con- 
versations themselves. 

D.  W.  Williams  testified  that  in  June,  1866,  he  was  Com- 
missioner of  Deeds,  for  California,  and  that  Holmes  asked 
him  to  come  to  his  house  and  take  his  wife's  acknowledge- 
ment to  a  deed  for  property  in  California.  That  he  knew 
Holmes,  but  not  complainant,  and  that  he  went  to  his  house, 
and  there  Holmes  introduced  him  to  a  person  whom  he 
called  his  wife,  and  who  signed  and  acknowledged  the  deed 
as  his  wife.  That  Holmes  also  signed  and  acknowledged, 
and  that  both  parties  told  him  that  the  property  in  question 
belonged  to  the  wife.  That  because  of  some  informality  in 
the  deed  it  was  returned  and  re-acknowledged  twice  before 
him,  under  similar  circumstances.  The  testimony  of  Mr. 
Williams  was  direct  and  certain,  and  it  shows  that  either 
the  parties  were  then,  or  supposed  themselves  to  be  hus- 
band and  wife,  or  that  they  went  through  this  proceeding 
before  the  Commissioner  for  the  purpose  of  producing  the 
impression  in  this  community  that  they  were  married,  so  as 
to  prevent  their  cohabitation  from  giving  rise  to  unpleasant 
comment  and  scandal,  or  it  may  have  been  that  they  had  in 
some  way  held  themselves  out  as  husband  and  wife  in  Cali- 
fornia, and  therefore  the  purchaser  would  not  take  the  deed 
unless  executed  by  Holmes,  as  well  as  the  complainant. 

Dr.  I.  A.  Davenport  testified  that  he  had  known  Holmes 
for  some  time,  and  that  he  first  became  acquainted  with 
complainant  a  few  weeks  before  Holmes  went  to  New  York, 
in  1865.  The  complainant  was  then  known  by  the  name  of 
"  Clara,"  and  Holmes  had  introduced  her  to  witness  by  that 
name.  Soon  after  Holmes'  return  from  New  York,  witness 
said  that  he  introduced  complainant  to  him  as  his  loife;  but 
upon  further  examination  he  stated  the  occurrence  in  these 
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words:  '*  When  Holmes  asked  me  to  go  down  tf  his  house, 
I  said  how  shall  I  address  *^Clara?  "  and  he  said  as  Mrs. 
Holmes.  The  witness  also  testified  that  he  was  Holmes' 
physician,  and  that  he  visited  the  house  in  that  capacity, 
and  that  the  parties  lived  together,  as  man  and  wife,  up  to 
the  time  of  Holmes'  death.  It  is  apparent  from  the  circum- 
stances that  Dr.  Davenport  was  upon  intimate  and  confi- 
dential relations  with  the  deceased,  and  also  the  complainant. 
For  instance,  it  appears  from  the  correspondence  of  the 
deceased,  that  he  repeatedly  warns  her  against  receiving 
visits  from  men  during  his  absence,  but  he  more  than  once 
commends  witness  to  her,  both  as  a  physician  and  a  friend. 
It  also  appears  that  witness  is  not  upon  good  terms  with 
Strowbridge  and  T.  J.  Holmes,  Jr.,  and  that  he  is  very 
friendly  to  complainant  and  sympathizes  with  her.  Sup- 
posing that  at  this  time  the  parties  really  were  married,  it 
is  singular  that  Dr.  Davenport,  the  confidential  friend  of 
both  parties,  did  not  know  it,  and  that  he  should  ask  Holmes 
on  the  way  to  the  house — ''^^How  shall  I  address  *  Clara  ?' " 
The  very  question  implies  that  while  he  knew  the  parties 
were  living  together,  yet  that  he  had  no  reason  to  believe 
they  were  husband  and  wife,  but  was  in  doubt  in  what  light 
Holmes  wished  his  connection  with  the  complainant  there- 
after to  be  regarded.  For  instance,  whether,  as  in  the  past 
she  was  to  be  considered  and  treated  under  the  professional 
name  of  "Clara,"  simply  as  his  mistress,  or  whether  he 
wished  to  impart  to  the  relation  some  appearance  of  decency 
and  legality  by  treating  and  addressing  her  as  Mrs.  Holmes. 
It  is  also  remarkable,  that  although  witness  and  Holmes 
were,  as  we  may  reasonably  suppose,  living  in  daily  com- 
munication for  more  than  a  year  after  this  marriage  is  alleged 
to  have  taken  place,  nothing  appears  to  have  ever  been  said 
about  it  between  them,  nor  does  it  appear  that  Holmes  in 
any  way  ever  declared  or  intimated  to  witness  that  he  had 
married  complainant,  or  that  she  had  ceased  to  be  his  mere 
mistress,  except  on  the  one  occasion,  when  in  reply  to  the 
direct  inquiry,  he  told  witness  to  address  her  as  Mrs.  Holmes. 
Mr.  Hamilton  Boyd  testified  that  he  was  well  acquainted 
with  Holmes  in  his  lifetime,  but  did  not  know  complainant. 
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That  he  had  a  conversation  with  Holmes,  in  which  H.  asked 
him  what  he  thought  of  his  n^rriage,  as  the  witness  under- 
stood, referring  to  the  complainant.  Witness  "tried  to 
pass  it  off,  and  said  he  knew  nothing  about  it."  Holmes 
repeated  the  question.  Witness  replied  "he  had  heard  ru- 
mors to  that  effect,  but  he  never  believed  them."  Holmes 
did  not  then  say  that  he  was  married,  but  repeated  the  ques- 
tion— "  What  do  you  think  of  my  marriage  ?  "  to  which  the 
witness  then  replied — "  It  is  in  very  bad  taste" — ^whereupon 
the  subject  was  dropped. 

The  testimony  of  this  witness  was  distinct  and  unqualified. 
He  and  Holmes  appear  to  have  sustained  friendly  relations 
to  one  another,  and  no  reason  is  apparent  for  any  conceal- 
ment or  mystery  between  them  about  any  matter  which  in 
itself  was  lawful  and  proper.  Holmes  seems  on  this  occa- 
sion, as  on  others,  to  have  studiously  avoided  making  an 
explicit  admission  that  he  was  married  to  the  complainant, 
while  at  the  same  time  his  conduct  and  expressions  were  cal- 
culated to  give  color  to  the  impression  or  rumor  that  a  mar- 
riage of  some  kind  had  taken  place  between  them  in  Cali- 
fornia, before  returning  to  Portland,  in  1866. 

The  conversation  itself  is  ambiguous  and  may  be  consid- 
ered as  evidence,  either  that  a  private  marriage  had  taken 
place  between  the  parties,  about  which  Holmes  was  then 
feeling  the  pulse  of  his  friends  as  to  the  propriety  of  making 
public,  or  else  that  there  was  no  marriage,  but  some  kind  of 
a  promise  or  understanding  that  there  should  be  one,  and 
he  was  endeavoring  in  this  way,  to  ascertain  how  a  marriage 
with  such  a  person  as  the  complainant  would  be  regarded 
by  his  friends  and  the  pubUc. 

In  addition  to  these  special  circumstances,  the  complain- 
ant relies  upon  Holmes'  letters  to  herself,  as  furnishing 
sufficient  evidence  of  a  promise  to  marry  the  complainant  at 
some  future  time.  Assuming  the  promise  per  verba  de  futuro 
to  be  so  proved,  it  is  maintained  that  this  engagement  and 
the  subsequent  copula,  amount  in  law,  to  a  present  consent, 
and  constitute  sufficient  evidence  of  marriage.  The  reason 
assigned  for  this  conclusion  is,  that  the  law  presumes  the 
copula  was  allowed  on  the  faith  of  the  marriage  promise; 
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and  that  so  the  parties,  at  the  time  of  the  copula,  accepted 
each  other  as  husband  and  wife. 

The  proposition  is  substantially  stated  in  the  words  of 
Bishop  on  Marriage  and  Divorce,  Sec.  90,  where  it  is  laid 
down  that,  in  the  absence  of  any  statute  requiring  specified 
forms  and  ceremonies,  a  marriage  is  constituted  by  tiie  mere 
consent  of  the  parties,  and  that  such  consent  is  to  be  pre- 
sumed when  the  copula  follows  upon  a  promise  to  marry  in 
the  future. 

But  this  doctrine  is  directly  denied  in  CJieeny  v.  Arnold^ 
15  N.  T.  345.  Denio,  C.  J.,  delivered  the  opinion  of  the 
Court,  which  was  concurred  in  by  his  associates.  The  sylla- 
bus contains  the  point  of  the  opinioif,  and  is  as  follows : 

"A  contract  to  marry,  per  verba  defutaro^  though  followed 
by  copulation,  does  not  amount  to  a  marriage  in  fact.  Such 
a  contract,  with  cohabitation  *upon  the  faith  of  it,  was 
ground  for  a  decree  enforcing  a  performance,  by  formal 
solemnization,  in  the  ecclesiastical  courts,  and  was  for  some 
purposes  txegarded  as  a  valid  marriage  by  the  canon  law, 
but,  it  seems,  never  constituted  a  valid  marriage  at  common 
law." 

It  must  be  admitted  that  there  are  some  dicta  of  American 
jurists  to  the  contrary  of  this  case,  and  in  accord  with  the 
rule  maintained  by  Bishop;  but  Cheenyy.  Arnold  is  later 
than  these  dicta,  and  carries  with  it  the  authority  of  an  ex- 
press adjudication.  This  is  a  vexed  question,  but  I  am 
much  inclined  to  follow  the  opinion  expressed  by  Chancellor 
Walworth,  in  Bose  v.  Clark,  8  Paige  Ch.  579,  that  at  common 
law  no  marriage  was  valid  unless  celebrated  in  fade  ecdesiae. 
In  the  earlier  editions  of  Kent's  Commentaries,  (part  4,  87) 
it  was  stated,  that: 

"If  the  contract  be  made  per  verba  de  prcesenti,  and  re- 
mains without  cohabitation,  or  if  made  per  verba  de  fuiuro, 
and  be  followed  by  consummation,  it  amounts  to  a  valid  mar- 
riage, which  the  parties  (being  competent  as  to  age  and  con- 
sent) cannot  dissolve,  and  it  is  equally  binding  as  if  made 
in  facie  ecdesiae,''  Upon  this  proposition  the  Supreme 
Court  of  the  United  States  in  JewdCa  lessee  y.  JeiveU  et  al,  (1 
Howard  234,)  were  equally  divided  and  gave  no  opinion. 
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In  a  later  edition  of  the  compientaries  this  proposition  is 
materially  qualified  by  inserting  after  the  words — "it 
amounts  to  a  valid  marriage  "  in  iJie  absence  of  all  civil  regu- 
lations to  the  contrary.  This  qualifying  clause  is  found  as 
early  as  the  seventh  edition,  published  in  1851,  while  the 
case  of  Cheeny  v.  Arnold  wa,s  not  decided  until  1857.  Modi- 
fied by  this  clause — ^in  the  absence  of  all  civil  regulations  to 
the  contrary — ^the  proposition  in  Kent  amounts  to  nothing 
more,  than  that  in  a  state  of  nature  no  particular  form  or 
ceremony  is  necessary  to  give  validity  to  the  consent  of  the 
parties  to  the  contract  to  become  husband  and  wife,  and  the 
same  may  be  said  of  any  other  contract. 

But  admitting  that  the  law  upon  this  question  is  with  the 
complainant,  and  that  a  contract  per  verba  de  futuro  cum 
copula  constitutes  a  marriage,  is  there  any  such  contract  in 
this  correspondence  ?  It  will  not  be  pretended  that  it  con- 
tains any  express  promise  to  marry  the  complainant*  at  any 
time,  or  an  express  admission  that  an  engagement  to  marry 
ever  existed  between  the  parties.  Nor  do  I  think  that  any 
such  promise  or  engagement  can  be  reasonably  inferred 
from  the  correspondence,  when  read  by  the  light  of  the  sur- 
rounding circumstances. 

The  correspondence  consists  of  five  letters,  purporting  to 
have  been  written  by  Holmes  to  complainant.  They  are 
dated  October  15,  16,  24,  29,  and  November  12,  1865. '  The 
first  two  were  written  at  San  Francisco,  immediately  upon 
his  arrival  there;  the  next  two  on  board  the  Golden  City, 
between  San  Francisco  and  Panama,  and  the  fifth  and  last 
one,  at  New  York.  The  first  one  is  incomplete,  being  evi- 
dently continued  on  a  second  sheet,  which  is  not  produced. 
The  omission  is  unexplained,  and  the  presumption  is  that 
the  missing  portion  of  the  letter  would  not,  if  produced,  be 
favorable  to  the  complainant's  case,  but  the  contrary.  There 
is  no  doubt  about  the  authenticity  of  the  letters.  Mr.  Shat- 
tuck,.  one  of  the  complainant's  -attorneys,  testified  that  he 
received  the  letters  from  the  hand  of  his  client,  a  short  time 
before  she  left  for  San  Fremcisco,  and  that  she  left  for  that 
place  about  ©ne  and  a  half  months  before  this  suit  was 
commenced.  Byron  Holmes  also  testifies  that  they  are  in 
the  handwriting  of  his  father. 
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The  letters  are  addressed  to  "Dear  Clara,"  and  are  quite 
Toluminous.  Their  general  character,  is  all  that  can  be 
stated  here.  Here  and  there  they  contain  expressions  which 
readily  admit  of  being  understood  in  a  gross  and  indecent 
sense.  The  language  and  sentiments  of  the  correspondence, 
and  the  topics  discussed  in  it,  clearly  indicate  that  the  par- 
ties had  been  living  in  a  state  of  concubinage  or  worse,  and 
thai  the  relation  between  them  was  a  mere  convention  by 
which  they  agreed  litixafier^  to  commit  fornication  only  with 
one  a^wther. 

The  writer  is  constantly  assuring  the  complainant  of  his 
continence  and  fidelity  to  her,  notwithstanding  the  many 
strong  temptations  which  surround  him,  and  as  constantly 
cautioning  the  complainant  against  visiting  houses  of  pros- 
titution, or  entertaining  other  men  at  her  house. 

True,  there  are  some  expressions  in  the  correspondence 
that  may  be  construed  as  indicating  that  it  was  the  purpose 
of  the  writer  to  marry  the  complainant  when  he  returned,  if 
Ler  conduct  was  satisfactory  during  his  absence.  Among 
these,  the  strongest  are,  that  he  regretted  that  he  had  for- 
gotten the  Icind  of  goods  she  wanted  for  a  wedding-dress, 
but  would  get  something.  That  **  the  woman  I  marry  must 
conduct  herself  during  my  absence  so  as  to  be  above  sus- 
picion.'^  "  If  you  wish  to  become  an  honored  wife,  you 
must  not  visit  houses  of  prostitution."  No  engagement  to 
marry  is  alluded  to,  nor  is  the  word  **  wife,"  or  ** marriage," 
or  "  marry"  used,  except  as  above  stated. 

Considering  the  previous  lives  and  relations  of  these  par- 
ties, an  actual  promise  to  marry,  cannot  reasonably  be  in- 
ferred from  this  correspondence.  At  best,  it  is  merely 
evidence  of  a  purpose  or  understanding  that  thereafter  the 
complainant  would  give  up  her  former  vocation,  and  live 
with  Holmes,  exclusively,  as  his  mistress. 

Another  circumstance  connected  with  the  correspondence, 
remains  to  be  considered.  In  the  letter  of  Nov.  12,  Holmes 
writes  that  he  is  about  ready  to  return  to  Portland,  but  that 
he  will  first  visit  complainant's  father,  in  Ohio,  and  that  he 
would  leave  New  York,  for  that  purpose,  on  the  14th  inst. 
Whether  he  went  or  not,  does  not  directly  appear,  but  I 
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infer  Bot.  However,  a  lei?ter  is  produced  in  evidence,  dated 
"Felicity,  Ohio,  Dec.  3,  1865,"  addressed  to  *'Mr.  Thomas 
J.  Holmes,"  and  signed  **  John  Altman,"  and  endorsed  in 
the  handwriting  of  Holmes — **  From  John  Altman  to  Thomas 
J.  Holmes."  This  letter  came  from  the  custody  of  the  com- 
plainant with  the  others.  It  is  brief,  and  begins  by  ac- 
knowledging the  receipt  of  one  from  Holmes  of  '*  17th  of 
November,  with  $20,  enclosed,  for  which  you  will  please  ac- 
cept my  thanks,"  and  proceeds — **you  also  desire  my  con- 
sent to  a  union  with  my  daughter.  Upon  this  delicate 
question  I  hope  my  consent  is  given  to  a  gentleman  of  honor, 
of  kind  heart  and  tender  feelings,  and  that  the  result  will  be 
for  the  good  and  happiness  of  you  both,  in  the  future. 
With  these  few  lines,  hoping  to  hear  from  you  soon,  I  sub- 
scribe myself  yours,  respectfully." 

It  cannot  be  denied,  that  upon  the  face  of  this  letter  it  is 
asserted  that  Holmes,  in  his,  of  the  17th  of  Nov.,  had  in 
some  way,  made  a  proposal  of  marriage  with  "Altman's 
daughter."  What  her  name  was,  and  why  the  proposal  was 
accompanied  with  the  exact  sum  of  $20,  does  not  appear. 
But  why  is  not  the  letter  from  Holmes  containing  this  pro- 
posal produced?  If  received  by  complainant's  father,  it  is 
presumed  to  be  in  his  custody,  and  at  her  service.  If  it 
was  lost  or  destroyed,  she  could  have  her  father's  deposition 
taken  and  prove  that  fact  and  its  contents.  The  omission  to 
do  this  is  sufficient  to  cast  suspicion  upon  the  integrity  of 
this  so-called  Altman  letter. 

Besides  one  would  hardly  think  that  Holmes  would  deem 
it  necessary  to  ask  permission  of  her  father  or  any  one  else, 
unless  it  was  his  own  family,  to  marry  a  person  in  the  situa- 
tion the  complainant  then  was,  and  had  been.  Admitting, 
however,  that  the  letter  was  written  by  complainant's  father, 
in  response  to  one  from  Holmes,  asking  her  hand  in  mar- 
riage, it  cannot  be  believed  in  the  light  of  all  the  other  cir- 
cumstances, that  either  Holmes  or  the  complainant  ever 
seriously  intended  anything  by  such  proposal,  other  than  to 
make  an  impression  upon  some  one.  For  instance,  the  com- 
plainant knowing,  or  having  good  reason  to  believe,  that 
she  was  regarded  at  home,  as  a  lost,  or  fallen  woman,  might 
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have  suggested  or  assented  to  this  application  as  a  means  of 
restoring  herself  in  some  degree,  in  the  estimation  of  her 
family  and  friends. 

These  are  all  the  special  circumstances  relied  upon  by  the 
complainant,  to  prove  a  marriage  in  fact,  between  herself 
and  Holmes.  Neither  the  time  or  place  of  the  alleged  mar- 
riage is  stated  in  the  bill,  and  in  the  argument  for  complaint- 
ant  it  was  claimed  that  it  might  have  taken  place,  either  in 
Oregon  or  California,  or  at  sea  between  here  and  Panama. 
Admitting  that  the  marriage  might  have  taken  place  where 
there  were  no  civil  regulations  prescribing  specified  forms 
and  ceremonies  as  necessary  to  give  validity  to  the  consent 
of  the  parties,  in  my  judgment  these  circumstances  are  not 
sufficient  to  prove  either  a  marriage  per  verba  de  fuiuro  cum 
copula  or  per  verba  de  prceseiUi. 

The  question  of  marriage  or  no  marriage  in  this  case, 
arises  between  one  of  the  parties  to  the  alleged  relation,  and 
the  legal  representatives  of  the  other.  The  determination 
of  it  does  not  involve  the  rights  or  status  of  innocent  third 
persons,  who  have  honestly  given  credit  to  and  acted  upon 
the  appearances  of  a  marriage  between  the  parties,  or  who 
are  the  issue  of  such  parties,  under  circumstances  where 
marriage  was  even  possible.  The  complainant  claims  one 
third  of  the  property  left  by  Holmes,  as  against  his  own 
children  and  natural  heirs,  upon  the  single  ground  that  she 
was  his  lawful  wife  at  the  time  of  his  death.  The  burden  of 
proof  is  upon  her,  to  show  this  fact,  and  it  is  not  sufficient, 
to  show  that  there  might  have  been  a  marriage,  but  she 
must  prove  the  fact  directly,  by  the  evidence  of  those  who 
witnessed  the  contract,  or  by  such  an  array  of  circum- 
stances as  admit  of  no  other  reasonable  conclusion.  It  must 
also  be  a  lawful  marriage,  contracted  or  celebrated  accord- 
ing to  the  law  of  the  land.  The  complainant  contributed 
nothing  to  the  accumulation  of  this  property.  She  is  in  no 
sense  or  degree  the  meritorious  cause  of  it.  She  went  from 
a  brothel  to  live  with  the  deceased,  even  while  his  second 
wife  was  still  living,  and  was  supported  by  him  in  ease  and 
luxury  for  nearly  two  years.  She  bore  him  no  children,  and 
probably  rather  gained  than  lost  by  the  transaction.     This 
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is  the  extent  of  her  merit  so  far  as  this  property  is  con- 
cerned. Whatever  she  is  entitled  to,  the  laia  gives  her  as 
the  widow  of  the  deceased,  and  not  otherwise,  and  she  can- 
not complain  if  she  is  required  to  prove  with  reasonable 
certainty,  the  fact  upon  which  her  claim  rests— a  marriage 
with  the  deceased. 

Now,  if  any  marriage  ever  took  place  between  these  par- 
ties, it  must  have  been  either  in  the  State  of  Oregon  or  Cal- 
ifornia. There  is  nothing  in  the  evidence  to  warrant  the 
conclusion  that  the  parties  ever  met  elsewhere,  except  on 
the  steamer  on  the  return  voyage  from  San  Francisco  to 
Portland.  This  Court  takes  judicial  knowledge  of  the  law 
of  California.    Upon  the  subject  of  marriage  it  provides : 

"No  person  shall  be  joined  in  marriage  unless  such  per- 
son shall  have  first  obtained  a  license  therefor,  from  tlie 
Clerk  of  the  County  Court,  *  *  *  which  license  shall 
authorize  any  Judge,  etc.,  to  celebrate  and  certify  such 
marriage."     (HittelFs  Laws  Cal.  4,466.) 

This  language  is  mandatory,  and  prohibits  persons  from 
being  joined  in  marriage  except  upon  the  conditions  therein 
prescribed. 

The  law  of  this  State  provides  similarly: 

**  Before  any  persons  can  be  joined  in  marriage,  they  shall 
produce  a  license  from  the  County  Clerk  *  *  *  directed 
to  any  person,  etc.,  authorized  by  this  act  to  solemnize  mar- 
riage, and  authorizing  such  person,  etc.,  to  join  together 
the  persons  therein  named,  as  husband  and  wife."  (Or. 
Code,  785.) 

But  what  follows  is  still  stronger  and  more  direct : 

'*In  the  solemnization  of  marriage  no  particular  form  is 
required,  except  that  the  parties  thereto  shall  assent  or  de- 
clare in  the  presence  of  the  minister,  priest,  or  judicial  officer 
solemnizing  the  same,  and  in  the  presence  of  at  least  two 
attending  witnesses,  that  they  take  each  other  to  be  husband 
and  wife."    (Or.  Code,  783.) 

The  consent  to  become  husband  and  wife — the  contract 
out  of  which  arises  the  relation — must  be  given  as  herein 
prescribed — before  a  person  authorized  to  solemnize  mar- 
riage, and  in  the  presence  of  two  witnesses.     Without  the 
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observance  of  these  formalities,  the  marriage  relation,  it 
seems  to  me,  cannot  be  created  within  the  States  of  Oregon 
and  California,  particularly  the  former.  Neither  ought  it 
to  be.  To  prevent  fraud  and  litigation,  the  law  wisely  re- 
qnires  certain  contracts  to  be  in  writing,  and  signed  by  the 
parties.  A  single  rood  of  land  cannot  be  conveyed  except 
bj  the  deed  of  the  vendor.  How  much  more  important  it 
is  to  society  and  individuals,  that  the  contract  upon  which 
rests  the  marriage  relation,  the  most  important  of  all  others, 
should  not  be  made  except  with  such  attending  circum- 
stances and  formalities  as  will  serve  to  manifest  the  consent 
of  the  parties  beyond  question,  and  also  preserve  the  evi- 
dence of  it.  For  instance :  If  this  marriage  was  contracted 
in  Oregon  or  California,  according  to  the  laws  of  either 
State,  it  would  have  been  done  before  some  person  author- 
ized to  celebrate  marriage  and  make  a  record  of  it,  by 
ivhich  the  fact  could  be  proven  directly,  and  beyond  dispute. 

Nor  do  I  think  that  citizens  of  this  State,  as  the  com- 
plainant and  deceased  were,  can  purposely  go  beyond  its 
jnrisdiction,  and  not  within  the  jurisdiction  of  another  State, 
09  ai  sea,  and  there  contract  marriage  contrary  to  its  laws. 
Such  an  attempt  to  be  joined  in  marriage  is  a  fraudulent 
evasion  of  the  laws  to  which  the  citizen  of  the  State  is  sub- 
ject and  owes  obedience,  and  ought  not  to  be  held  valid  by 
them. 

In  MUford  v.  Worcester  (7  Mass.  48),  a  certain  man  and 
woman  came  before  a  magistrate  authorized  to  celebrate 
marriage,  and  requested  him  to  marry  them.  He  refused, 
but  the  parties  then  and  there,  in  the  presence  of  the  magi- 
strate and  other  witnesses,  declared  that  they  took  one 
another  for  lawful  husband  and  wife,  each  making  to  the 
other  the  vows  and  promises  usual  in  contracting  marriages. 
The  statute  does  not  require  any  form  of  words  for  the  sol- 
emnization of  marriage,  but  that  the  contract  was  to  be 
solemnized  before  a  justice  of  the  peace  or  minister.  The 
action  was  by  the  issue  of  these  parties  claiming  to  be  their 
legitimate  children,  and  the  question  was,  whether  there  was 
a  valid  marriage  or  not  between  their  parents,  and  it  was 
determined  in  the  negative.  Parsons,  C.  J.,  delivered  the 
opinion  of  the  Court.     In  the  course  of  it  he  says : 
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**  Marriage,  being  essential  to  the  peace  and  harmony, 
ftjid  to  the  virtues  and  improvements  of  civil  society,  it  has 
been,  in  all  well  regulated  governments,  among  the  first 
attentions  of  the  civil  magistrate  to  regulate  marriages;  by 
defining  the  characters  and  relations  of  the  parties  who  may 
marry;  so  as  to  prevent  a  conflict  of  duties,  and  to  preserve 
the  purity  of  families,  by  describing  the  solemnities  by 
which  the  contract  shall  bp  executed,  so  as  to  guard  against 
fraud,  surprise  and  seduction;  by  annexing  civil  rights  to 
the  parties  and  their  issue,  to  encourage  marriage,  and  dis- 
countenance wanton  and  lascivious  cohabitation,  which,  if 
not  checked,  is  followed  by  prostration  of  moi-als  and  a  dis- 
solution of  manners;  and  by  declaring  the  causes,  and  the 
judicatures  for  rescinding  the  contract,  when  the  conduct 
of  either  party  and  th^  interest  of  the  State  authorize  a 
dissolution.  A  marriage  contracted  by  parties  authorized 
bylaw  to  contract,  and  solemnized  in  the  manner  prescribed 
by  law  is  a  lawful  marriage;  and  to  no  other  marriage  are 
incident  the  rights  and  privileges  secured  to  husband  and 
wife,   and  to  the  issue  of  the  marriage." 

**  It  has  been  truly  observed  by  the  counsel  for  the  plaint- 
iffs, that  a  marriage  engagement  of  this  kind  is  not  declared 
void  by  any  statute.  But  we  cannot  thence  conclude  fliat 
it  is  recognized  as  valid,  unless  we  render  in  a  great  measure 
nugatory  all  the  statute  regulations  on  this  subject." 

"But  a  marriage,  merely  the  effect  of  a  mutual  engage- 
ment between  the  parties,  or  solemnized  by  any  one  not  a 
justice  of  the  peace  or  an  ordained  minister,  is  not  a  legal 
marriage,  entitled  to  the  incidents  of  a  marriage  duly  sol- 
emnized. The  woman,  when  a  widow,  cannot  claim  dower, 
nor  the  issue  seizin  by  descent." 

'*  Whether  cohabitation,  after  such  a  pretended  marriage, 
will  subject  either  of  the  parties  to  punishment,  as  guDty 
of  fornication,  may  depend  on  circumstances.  If  either  of 
the  parties  were  circumvented,  and  verily  supposed  thb 
marriage  legal,  perhaps  such  party  would  be  protected  from 
punishment,  on  the  general  principle,  that  to  constitute 
guilt,  the  mind  must  appear  to  be  guilty.  But  every  young 
woman  of  honor,  ought  to  insist  on  a  marriage  solemnized 
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by  a  legal  officer,  and  to  shun  the  man  who  prates  about 
marriage  condemned  by  human  laws,  as  good  in  the  sight 
of  heaven.  This  cant,  she  may  be  assured,  is  a  pretext  for 
seduction;  and  if  not  contemned,  will  lead  to  dishonor  and 
misery." 

Bat  I  am  aware  that  there  are  some  loose  dicta  scattered 
through  the  books,  to  the  effect  that  a  mutual  engagement 
to  marry  between  parties  capable  of  contracting  marriage,  is 
valid,  a^d  constitutes  a  marriage,  although  not  entered  into 
or  made,  according  to  the  forms  and  before  the  person  pre- 
scribed by  the  local  law,  unless  the  §ame  is  thereby  ex- 
pressly declared  void.  Without  in  any  degree  assenting  to 
this  doctrine,  let  it  be  assumed  for  the  moment  to  be  the 
law  applicable  to  this  case,  while  we  consider  whether  the 
circumstances  justify  the  inference  that  any  such  engage- 
ment took  place  between  these  parties. 

First,  it  must  be  borne  in  mind  that  under  the  circum- 
stances there  was  little  or  no  inducement  for  marriage  be- 
tween these  parties.  They  had  long  passed  the  heyday  and 
romance  of  youth.  Their  acquaintance  did  not  commence 
in  innocent  and  honorable  courtship  and  love,  but  in  a 
Hiereenary  and  criminal  commerce.  No  innocent  offspring 
bound  them  to  one  another,  or  appealed  to  them  for  protec- 
tion and  legitimacy.  The  deceased  was  a  man  in  the  decline 
of  life,  with  a  handsome  fortune  and  a  grown-up  family  of 
sons  and  daughters.  With  him  the  primary  object  of  mar- 
riage— the  procreation  of  children — had  been  long  accom- 
plished, and  the  secondary  one — the  avoiding  of  fornication 
—does  not  appear  to  have  much  concerned  him.  The  com- 
plainant was  also  well  advanced  in  years,  and,  considering 
her  past  career,  was  not  likely  to  have  sought  marriage  for 
either  the  primary  or  secondary  object  of  that  relation.  In 
my  judgment,  the  most  reasonable  inference  from  even  the 
circumstances  which  are  claimed  to  favor  the  hypothesis  of 
marriage  is,  that  the  parties,  after  the  death  of  Mrs.  Holmes, 
£^eed  to  live  together  as  man  and  wife,  that  she  was  to  be 
faithful  to  him,  and  he  to  her,  as  long  as  they  lived,  or  remained 
connected.  This,  of  course,  was  not  an  agreement  then  to 
marry,  but  to  live  together  like  husband  and  wife.     Holmes 
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had  wealth  and  a  home,  and  she  was  poor  and  out  of  the 
pale  of  society.  She  had  lived  as  the  mistress  of  one  man, 
and  afterwards  as  a  prostitute.  As  she  appears,  from  the 
testimony,  there  is  no  reason  why  she  should  decline  to  be 
Holmes'  mistress,  or  why  he  should  go  so  far  as  to  oflfer  her 
marriage  as  a  consideration  for  the  exclusive  enjoyment  of 
her  person  or  society. 

The  parties  having  agreed  to  live  together  upon  this  footing, 
it  was  only  natural  that  in  some  respects,  particularly  when 
third  persons  were  present  or  concerned,  they  should  treat 
one  another  as  man  and  wife.  Besides,  Holmes  had  lived 
long  in  this  community,  and  may  be  expected  to  have  had 
some  regard  for  appearances,  as  well  for  his  own  sake  as 
that  of  his  children  around  him.  Indeed,  at  times,  for  this 
reason,  he  may  have  seriously  contemplated  marrying  the 
complainant;  but  when  he  sounded  his  friends  about  the 
matter,  as  in  the  conversation  with  Boyd,  and  heard  their 
opinion  of  the  propriety  of  it,  he  shrunk  back  or  procras- 
tinated the  matter.  He  might  also  have  intended  to  have 
made  provision  for  her  in  case  of  his  death,  which  was  sud- 
den, and,  doubtless,  many  years  before  he  expected  it. 

But  this  agreement  to  live  together  bound  neither  of  them, 
nov  did  it  change  their  status  or  relation  to  one  another. 
Living  together  as  man  and  wife,  although  evidence  of  a 
previous  marriage,  particularly  so  far  as  third  persons  are 
concerned,  cannot  make  parties  man  and  wife.  Nor  can  any 
length  of  cohabitation,  however  exclusive,  ever  constitute 
the  relation  of  marriage.  Marriage  is  a  relation^  as  much 
so  as  that  of  parent  and  child.  It  is  founded  in  contract — 
in  the  consent  of  the  parties.  That  consent  must  be  mutual 
and  absolute  per  verba  de  prcesenti, — ^not  merely  to  live  to- 
gether exclusively,  but  to  become  joined  to  one  another  in 
the  estate  of*  mafrimony. 

In  Letters  v.  Cady,  (10  Cal.  527,)  the  plaintiff  sued  as  the 
widow  of  Cady  for  a  share  of  his  estate.  Her  complaint 
avowed  that  in  1853  she  **was  keeping  a  restaurant  and 
public  saloon  in  Grass  Valley,  and  that  she  had  accumulated 
in  this  business  five  or  six  hundred  dollars;  that  the  deceased 
made  proposals  of  marriage  to  her,  which  she  accepted,  and 
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consented  to  live  with  him  as  his  true  and  lawful  wife;  that 
in  accordance  with  his  wishes  she  relinquished  her  business, 
sold  her  property,  'and  from  thenceforth  lived  and  co- 
habited with  him  as  his  wife,  always  conducting  herself  as 
a  true  and  faithful  and  affectionate  wife  should  do.'"  There 
was  a  demurrer  to  the  complaint. 

Field,  J.,  delivered  the  opinion  of  the  Court.  After  stat- 
ing the  case  as  above,  the  opinion  proceeds : — 

''  These  are  all  the  averments  respecting  the  marriage,  and 
they  are  entirely  insufficient.  The  facts  alleged  do  not  con- 
stitute a  marriage.  They  are  only  j>rima  facie  evidence  of 
a  marriage.  Living  together  '  as  man  and  wife '  is  not  mar- 
riage,  nor  is  an  agreement  so  to  live  a  contract  of  marriage. 
From  the  character  of  the  allegations,  and  the  pregnant  fact 
that  the  plaintiff  does  not  even  sue  in  her  marital  name,  ex- 
cept under  an  aZuzA,  we  are  led  to  the  inference  that  the  ar- 
rangement between  her  and  the  deceased  was  intended  to 
be  temporary,  and  the  connection  one  to  which  it  would  be  a 
perversion  of  language  to  apply  the  name  of  marriage." 

But  there  are  other  circumstances  disclosed  by  the  testi- 
mony, the  necessary  inferences  from  which  are  overwhelm- 
ingly against  the  hypothesis  that  any  marriage,  or  contract 
of  marriage,  ever  took  place  between  these  parties,  besides 
the  direct  testimony  of  some  of  the  defendants  to  the  ad- 
missions of  the  complainant  to  the  contrary. 

Byron  Holmes,  the  yoimger  son  of  the  deceased,  testified 
that  he  lived  in  the  home  house  with  the  parties  from  the 
time  of  their  return  from  San  Francisco,  in  the  spring  of 
1866,  to  the  death  of  his  father;  and  that  he  never  heard 
the  complainant  addressed  or  spoken  of  by  the  deceased  or 
other  person  otherwise  than  as  ** Clara."  That  he  never 
asked  her,  directly,  if  she  was  married  to  his  father,  but  in 
conversation  she  often  told  him,  both  before  and  after  his 
father's  death,  that  she  claimed  none  of  his  property,  and 
in  reply  to  a  question  from  complainant's  counsel,  he  swore 
positively  that  in  a  certain  letter,  written  by  deceased  to  wit- 
ness from  San  Francisco,  in  March,  1866,  he  did  not  inform 
witness  that  he  had  married  complainant,  but  did  say  to 
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him  **that  he  had  not  or  would  not  marry  her."  The  wit- 
ness also  said  that  he  had  not  this  letter  in  his  possession, 
but  would  produce  it  if  counsel  desired,  but  its  production 
was  not  insisted  upon  by  complainant. 

Thomas  Holmes,  Jr.,  and  Strowbridge,  the  administra- 
tors of  the  estate,  both  testified  that  soon  after  the  death  of 
Holmes,  and  while  complainant  was  still  in  the  house  of  the 
deceased,  they  conversed  with  her  about  her  right  to  ad- 
minister upon  the  estate,  and  informed  her  that  if  she  had 
a  certificate  of  marriage  with  Holmes,  her  right  to  admin- 
ister should  not  be  questioned.  At  first  she  said  she  had  a 
certificate,  but  had  promised  Holmes  never  to  produce  it  or 
show  it  to  any  one;  but  upon  further  conversation  she  burst 
out  crying  and  acknowledged  that  she  had  no  certificate, 
and  had  not  been  married,  and  that  it  was  the  second  time 
she  had  been  fooled,  or  deceived.  Said  she  desired  to  go 
to  her  father,  near  Cincinnati,  and  wanted  to  know  if  wit- 
nesses could  not  raise  her  a  certain  amount  of  money  to  go 
with.  Of  course  the  fact  must  not  be  overlooked,  that  these 
defendants  have  a  large  pecuniary  interest  in  the  result  of 
this  suit.  But  that  does  not  necessarily  discredit  their 
testimony,  although  it  furnishes  a  reason  why  it  should  be 
cai-efully  considered  and  scrutinized.  Judging  from  the 
manner  of  the  witnesses,  the  intrinsic  probability  of  their 
statements  and  the  absence  of  any  direct  contradiction  of 
them,  I  see  no  sufficient  reason  for  not  believing  them. 

A.  Johnson,  called  by  complainant,  testified  that  he  had 
known  Holmes  for  about  fifteen  years,  but  did  not  know 
complainant.  That  he  was  quite  intimate  with  him,  but 
never  heard  him  say  anything  particular  about  complainant, 
and  never  heard  him  refer  to  her  as  his  wife,  or  speak  of 
being  married.  Add  to  this,  that  it  does  not  appear  that 
any  one  ever  visited  or  received  them  as  husband  and  wife, 
or  that  they  ever  appeared  in  public  together,  and  that  not- 
withstanding all  the  friends  and  acquaintance,  which  Holmes, 
from  his  wealth  and  long  residence  must  have  had  here,  no 
one  is  produced  who  ever  heard  him  say  that  he  was  mar- 
ried to  the  complainant. 
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The  very  fact  that  the  complainant  released  all  interest  in 
the  property  of  the  deceased,  worth  $25,000,  for  the  insig- 
nificant sum  of  11,000,  is  itself  enough  to  raise  the  pre- 
sumption that  she  did  not  then  believe  herself  the  widow  of 
Holmes,  and  legally  entitled  to  one  third  of  his  property. 
True,  she  might  not  have  been  aware  of  the  exact  value  of 
the  property,  but  she  must  have  known  that  Holmes  was  a 
man  of  considerable  fortune,  and  that  the  dower  of  his  wife 
was  worth  many  thousand  dollars.  His  wealth  appears  to 
have  consisted  almost  wholly  of  town  property  in  the  city 
of  Portland,  and  from  her  residence  in  the  city,  and  inti- 
macy with  the  deceased,  she  must  have  had  a  tolerably  cor- 
rect impression  of  the  value  of  his  estate.  I  am  unable  to 
discover  anything  in  the  evidence,  or  the  circumstances  of  the 
parties  to  justify  the  conclusion  that  any  advantage  was  taken 
of  the  complainant  to  obtain  this  release.  She  was  of  mature 
age,  had  seen  the  world,  and  was  not  likely  to  have  been 
prevented  by  shame  or  mortification  from  coming  before 
the  public  and  asserting  her  rights,  if  necessary.  A  woman 
with  a  reasonable  claim  for  $25,000  upon  a  solvent  estate  of 
a  deceased  person  need  not  want  for  friends  to  assert  her 
claim,  in  this  country.  She  appears  to  have  had  commu- 
nication with  persons  outside  of  the  family  of  the  deceased. 
Dr.  Davenport  visited  her  more  than  once,  and  Ferry  once. 
They  both  conversed  with  her  privately.  Ferry  appears  to 
have  taken  an  interest  in  her,  and  advised  her  that  the  best 
friend  she  could  have  was  a  good  lawyer,  and  doubtless 
would  have  procured  her  an  interview  with  one  at  any  time. 
Dr.  Davenport  appears  to  have  been  her  friend,  as  well  as 
physician,  and  if  she  had  desired  it,  was  abimdantly  capable, 
and  doubtless  willing,  to  aid  her  in  the  assertion  of  any 
right  she  might  have  had  as  the  widow  of  Holmes.  Indeed, 
there  is  not  much  room  to  doubt  but  that  he  knew,  directlv 
or  indirectly,  from  the  parties  themselves,  what  the  real  re- 
lation between  them  was;  and  I  am  satisfied  that  if  he  had 
had  reason  to  believe  that  complainant  was  ever  married  to 
Holmes,  he  would  have  counseled  and  assisted  her  to  main- 
tain her  right  as  his  widow.  Taken  altogether,  considering 
particularly  the  gross  inadequacy  of  price,  this  sale  of  dower 
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must  Lave  been  either  brought  about  by  the  defendants  ob- 
taining some  controlling  and  unconscionable  advantage  over 
the  complainant,  or  else  it  was  a  mere  amicable  and  plans- 
able  contrivance  between  the  complainant  and  defendants, 
to  give  the  former  an  opportunity  to  leave  the  country  with 
sufficient  means  for  respectable  appearances,  and  at  the 
same  time  conceal  from  the  public,  as  far  as  possible,  the 
fact  that  she  and  their  father  had  been  living  together  in  a 
state  of  concubinage.  In  support  of  the  first  proposition 
there  is  only  the  single  fact  of  the  gross  inadequacy  of  price, 
and  that  is  a  sword  that  cuts  both  ways,  while  all  the  facts 
and  presumptions  of  the  case  are  either  reconcilable  with, 
or  directly  tend  to  establish  the  truth  of  the  second  one, 
and  I  have  little  doubt  but  that  it  is  the  correct  conclusion 
from  the  premises. 

In  pursuance  of  this  contrivance,  and  as  part  of  it,  the 
recitals  concerning  the  complainant's  agreement  not  to  claim 
the  property  of  the  deceased  were  inserted  in  the  deed,  and 
she  was  also  described  therein  and  in  the  petition  for  letters 
of  administration  as  the  widow  of  Holmes.  It  can't  be 
possible  that  any  woman  knowing  herself  to  be  the  lawful 
wife  of  Holmes,  and  entitled  to  his  name  and  one  third  of 
his  comparatively  large  fortune,  would  quietly  consent  to 
relinquish  all  this  for  $1,000,  and  also  to  leave  the  country, 
under  circumstances  which  she  must  have  known  and  felt, 
were  a  tacit  admission  to  the  contrary. 

But  the  insuperable  objection  to  the  theory  of  marriage 
in  this  case,  arises  from  the  silence  of  the  complainant.  If 
it  be  true  that  she  was  ever  married  to  Holmes  according  to 
law,  or  that  he  ever  attempted  or  pretended  to  marry  her  in 
any  way,  or  by  any  means,  or  that  he  ever  promised  to  marry 
her,  the  complainant  knows  it,  and  can  state  the  fact  with 
the  essential  circumstances  of  time  and  place.  A  woman  is 
not  likely  to  forget  when  and  where  she  was  married,  whether 
according  to  the  forms  of  law,  or  otherwise.  In  this  case, 
there  is  every  inducement  for  the  complainant  to  state  the 
fact,  if  it  be  a  fact.  Her  honor  and  a  fortune  are  depend- 
ing upon  it.  That  she  is  not  insensible  to  the  latter  consid- 
eration, the  bringing  of  this  suit  bears  witness. 

Yet  she  does  not  even  state  in  her  bill  that  she  was  mar- 
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ried  to  Holmes.  She  only  alleges  in  general  terms,  that  she 
**was  the  lawful  wife  of  the  deceased,  and  lived  and  cohab- 
ited with  him  as  his  wife,  from  the day  of  December, 

1865,  to  the  time  of  his  death."  Whether  she  was  **the 
lawful  wife  of  the  deceased,"  or  not,  is  a  question  of  law  and 
fact,  and  no  facts  are  stated  on  which  to  base  the  conclu- 
sion that  she  was,  except  that  she  **  lived  and  cohabited  with 
him  CLS  his  wife" — that  is  like  his  wife,  after  the  manner  of  a 
wife.  Now,  living  with  the  deceased,  however  long  or  in 
whatever  manner,  would  not  make  her  his  wife.  Marriage 
is  the  legal  result  of  a  mutual  and  absolute  engagement  be- 
tween the  parties  to  be  husband  and  wife.  Prescription  nor 
copula,  either  singly  or  combined,  can  never  constitute  mar- 
riage. 

Again,  the  allegations  in  the  bill,  indefinite  and  unsatis- 
factory as  they  are,  are  not  sworn  to  by  the  complainant. 
The  bill,  although  it  need  not  have  been  sworn  to,  is  verified 
by  one  of  complainant's  solicitors,  who  upon  this  point 
speaks,  of  course,  from  mere  information  derived  from  the 
complainant. 

But  why  does  she  not  appear  here  as  a  witness  or  give  her 
testimony  by  deposition,  and  inform  the  Court  particularly 
when  and  where  and  by  what  means  she  became  the  lawful 
wife  of  the  deceased,  and  why,  if  such  be  the  case,  she  re- 
leased her  dower,  worth  $25,000,  for  the  paltry  and  inade- 
quate sum  of  $1,000  ?  The  complainant  is  a  resident  of  San 
Francisco,  and  there  was  nothing  to  prevent  her  from  being 
a  witness  in  the  case,  either  in  person  or  by  deposition.  The 
withholding  of  her  testimony,  under  the  circumstances, 
gives  good  ground  for  presuming  that  it  would  be  adverse 
to  her  claim.  She  asks  this  Court  to  infer  from  circum- 
stances that  she  was  the  lawful  wife  of  Holmes,  when  she 
declines  to  come  forward  and  testify  to  the  fact  under  the 
sanction  of  her  oath. 

This  circumstance  alone  is  enough  to  convince  any  one 
that  whatever  agreement  or  understanding  there  was  between 
her  and  Holmes,  as  to  living  together — and  I  have  no  doubt 
there  was  some — they  never  were  married,  or  engaged  to  be 
married,  in  any  sense  of  the  word. 

A  decree  must  be  given  dismissing  the  bill. 
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Daniel  Morrison  v.  The  Steamboat  Petaluma,  Etc. 

District  Court,  District  of  California, 
April  13,  1870. 

1.  Collision,  Appostionmekt  of  Damages. — Collision  between  a  steamboat 
and  vessel  at  anchor,  in  a  fog.  Damages  apportioned,  it  appearing  that 
the  vessel  had  neither  a  bell  nor  a  fog-horn,  and  that  the  steamer  failed  to 
moderate  her  speed. 

Before  Hoffman,  District  Judge. 
Messrs,  McAllisters  &  Bergin^  Proctors  for  libellant. 

Scl,  A.  Sharp  and  Milton  AndroSj  Proctors  for  claimant. 

Hoffman,  J.  The  schooner  William  Hamilton,  while  on 
a  voyage  from  Antioch  to  Oakland,  on  the  third  day  of  Feb- 
ruary, came  to  an  anchor  abreast  the  stone  quarry  near  the 
southerly  end  of  Angel  Island.  The  tide  was  ebb,  the  weather 
Tery  foggy,  and  there  was  no  wind.  She  was  obliged  to  an- 
chor, as  she  had  reached  a  point  where  she  was  liable  to 
drift  with  the  ebb  tide  towards  the  Heads. 

She  had  on  board  a  master  and  one  man.  They  both  ad- 
mit that  there  was  neither  a  bell  or  a  fog-horn  on  board, 
but  they  state  that  at  short  intervals  they  endeavored  to 
warn  approaching  vessels  of  their  presence  by  shouting  and 
by  striking  the  brakes  of  the  windlass  with  an  iron  bar. 

About  5\  o'clock  the  steamboat  Petaluma,  bound  from 
Petaluma  to  this  city,  collided  with  the  schooner,  inflicting 
such  injury  as  to  lead  the  men  on  board  the  latter  to  jimip 
instantly  upon  the  steamer  to  save  their  lives.  The  schooner 
was  thereupon  abandoned.  She  has  since  been  recovered 
and  is  now  on  the  beach  at  Sausalito. 

It  is  not  disputed  that  a  dense  fog  prevailed  at  the  mo- 
ment of  the  collision.  The  schooner  was  first  seen  by  the 
master,  the  pilot,  the  lookout  of  the  steamer,  and  by  several 
of  the  passengers,  at  a  distance  of  from  two  hundred  to  three 
himdred  feet;  and  as  soon  as  under  the  circumstances  she 
could  possibly  have  been  discovered,  everything  appears  to 
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have  been  done  by  the  steamer  which  skill  and  diligence 
could  suggest  to  avoid  the  collision. 

On  the  part  of  the  steamer  it  is  urged  that  the  schooner 
was  in  fault  in  not  having  and  using  a  bell,  or  at  least  a  fog- 
horn. 

Act  10  of  the  ''regulations  for  preventing  collisions  on  the 
water,"  provides  (Act  of  April  29,  1864,  13  Stat,  at  Large, 
p.  60)  as  one  of  "rules  governing  fog  signals,"  that  "when- 
ever there  is  a  fog,  whether  by  night  or  by  day,  the  fog 
signals  described  below  shall  be  carried  and  used,  and  shall 
be  sounded  at  least  every  five  minutes.  Sailing  ships  under 
way  shall  use  a  fog-horn.  Steamships  and  sailing  ships, 
when  not  under  way,  shall  use  a  bell." 

These  provisions  are  positive  and  peremptory.  There 
would  seem  to  be  more  necessity  for  their  observance  by 
coasters  and  small  craft  navigating  internal  waters,  fre- 
quented by  steamers  and  other  vessels,  than  by  ships  navi- 
gating the  high  seas.  The  schooner  Hamilton  was  an 
enrolled  vessel,  and  subject  to  the  laws  regulating  the  com- 
mercial marine  of  the  United  States. 

She  was,  therefore,  clearly  in  fault  in  not  sounding  a  bell 
as  required  by  law.  It  is  not  disputed  that  at  the  moment 
the  schooner  was  discovered,  the  steamer  was  going  at  her 
usual  rate  of  speed — probably  with  the  ebb  tide — ^from 
twelve  to  fifteen  miles  an  hour. 

The  16th  article  of  the  regulations  provides  that  "every 
steamship  shall,  when  in  a  fog,  go  at  a  moderate  rate  of 
speed." 

In  excuse  for  non-compliance  with  this  regulation,  it  is 
iirgdd  on  the  part  of  the  steamer,  that  it  is  necessary  in 
foggy  weather  to  run  by  compass,  and  that  the  position  of 
a  steamboat  can  be  known  only  by  timing  her,  and  thus 
estimating  the  distance,  and  that  to  do  this  it  is  necessary 
for  her  to  run  at  her  usual  rate  of  speed.  This  excuse  is 
but  an  attempt  to  justify  a  deliberate  violation  of  the  Act  of 
Congress.  A  similar  excuse  was  rejected,  even  before  the 
passage  of  the  act  of  1864,  by  the  Supreme  Court,  in  the 
case  of  McCrectdyy.  OoldsmUh  (18  How.  91).  In  that  case 
the  Court  observes:  "A  passenger  on  board  who  witnessed 
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the  collision,  was  struck  with  the  impropriety  of  the  rate  of 
speed,  and  asked  why  they  ran  so  fast  in  a  fog,  and  was 
answered  that  it  was  necessary  in  order  to  enable  them  to 
keep  their  reckoning  in  going  from  place  to  place.  And  we 
learn  also  from  the  testimony  of  the  pilot  and  some  others, 
that  they  make  no  difference  in  the  rate  of  speed  in  conse- 
quence of  a  fog;  that  they  go  slow  Avhen  making  land  or  a 
light,  or  in  narrow  passages,  and  when  sounding  the  lead — 
as  if  the  only  precautions  they  were  bound  to  observe,  in 
the  navigation,  was  as  it  respected  the  safety  of  their  own 
vessel.  We  will  only  repeat  what  we  said  in  the  case  of 
Newton  v.  Slehhim^  (10  How.  606),  *that  it  may  be  matter  of 
convenience  that  steam  vessels  should  proceed  with  great 
rapidity — but.  the  law  will  not  justify  them  in  proceeding 
with  such  rapidity,  if  the  property  and  lives  of  other  per- 
sons are  thereby  endangered.'" 

A  similar  opinion  to  that  referred  to  by  the  Supreme 
Court  seems  to  be  entertained  by  some  of  the  steamboat 
captains  in  these  waters.  Captain  Bromley,  of  the  *  *  Julia, "  in 
reply  to  a  question  of  the  Court,  says:  **When  I  say  it  is 
safest  to  keep  up  the  usual  rate  of  speed — I  mean  for  the 
steamboat.  If  we  are  going  along  looking  out  for  vessels, 
of  course  we  go  slow;  most  of  them  have  horns,  and  we  have 
our  steam  whistles." 

The  latter  course  is  precisely  the  one  which  the  Act  of 
Congress  requires  steamers  to  adopt. 

It  is  also  urged  that  it  is  safer  to  go  at  a  high  rate  of  speed, 
because  the  course  of  a  vessel  can  in  that  case  be  more  sud- 
denly deflected  than  if  her  rate  of  speed  be  low. 

This,  again,  is  an  attempt  to  justify  a  deliberate  violation 
of  law;  nor,  though  several  witnesses  have  so  sworn,  does 
the  reason  assigned  for  maintaining  a  high  rate  of  speed, 
appear  to  be  well  founded.  Captain  Bromley's  testimony 
alone  furnishes  a  sufficient  answer  to  it,  and  the  conduct  of 
the  Petaluma,  as  disclosed  by  the  testimony  in  this  case, 
shows  that  her  officers  did  not  act  upon  the  theory  that  in  a 
fog  vessels  can  be  avoided  by  a  steamer  more  easily  at  a 
high  than  at  a  low  rate  of  speed.  The  officers  of  the  Peta- 
luma testify  that,  when  warned  of  the  approach  of  the  up- 
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boats  by  their  steam-whistles,  they  slowed  down,  and  con- 
tinued at  a  low  rate  of  speed,  until  the  boats  were  seen  and 
passed;  when  their  usual  rate  of  speed  was  resumed. 

I  am  satisfied  that  not  only  the  law,  but  sound  policy  re- 
quire that  all  vessels  should  be  held  to  an  exact  compliance 
with  the  regulations  established  for  their  governance  by  Act 
of  Congress,  and  that  their  officers  should  be  advised  that 
for  any  violations  of  those  regulations  they  will  be  held 
responsible,  except  in  the  cases  contemplated  by  the  20th 
article  of  the  regulations,  and  except  that  it  appear  by  un- 
questionable proofs  that  the  violation  of  the  law  in  no  degree 
contributed  to  the  disaster. 

Both  vessals  being  thus  found  to  be  in  fault,  the  damages 
must  be  apportioned.  They  will  be  ascertained  by  refer- 
ence to  the  Commissioner. 


Andrea  Larco  v.  Schooner  Martha  and  Elizabeth. 

DisTBicrr  Court,  Distbiot  op  Califobnia, 
April  13,  1870. 

1 .  LioHTS  BEQuiBKD  BY  La"w  MUST  BE  DispiiAYBD. — A  cItAm  foF  damages  by 
collision  rejected;  it  appearing  that  the  injured  vessel  omitted  to  display 
the  lights  required  by  law. 

Before  Hoffman,  District  Judge. 
Messrs.  SuUivan  &  EUmoorth^  Proctors  for  libellant. 

Mlton  AndroSy  Proctor  for  claimant. 

Hoffman,  J.  On  the  night  of  the  eighteenth  January,  the 
schooner  Aulalia,  which  had  that  evening  come  in  from  sea, 
while  at  anchor  in  the  strait  which  connects  the  Bay  of 
Bodega  with  the  ocean,  was  run  into  and  damaged  by  the 
schooner  Martha  and  Elizabeth,  then  entering  the  harbor  to 
avoid  an  impending  southeaster. 

On  the  easterly  side  of  the  strait,  by  which  the  Bay  of  Bo- 
dega is  reached,  is  a  high  bluff  projecting  into  the  sea,  and 
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known  as  Bodega  Head.  On  the  westerly  side  is  a  low  sand 
spit.  Between  these  is  a  narrow  and  sinuous  passage,  yary- 
ing  in  width  from  fifty  to  one  hundred  yards.  At  the  im- 
mediate entrance  of  this  passage,  and  opposite  to  the  sand 
spit  the  shore  line  of  the  bluff  is  curved,  and  an  indentation 
or  bight  is  formed,  but  of  no  considerable  depth.  The 
formation  of  the  harbor  is  such  that  vessels  approaching  it, 
especially  from  the  southward  and  westward,  are  compelled 
to  hug  closely  the  shore  of  the  bluff,  and  it  is  only  after  they 
have  roimded  its  easternmost  point  that  the  bight  is  opened, 
and  vessels  Ipng  there  become  visible.  From  this  point  to 
the  place  where  the  Aulalia  lay,  the  distance  is  about  two 
hundred  yards.  On  the  night  in  question  the  Martha  and 
Elizabeth  was  entering  the  harbor  by  the  customary  route. 
She  had  on  either  side  the  light  required  by  law.  The  mate 
and  a  seaman  were  forward  as  lookouts,  and  the  master  was 
at  the  helm. 

It  is  admitted  that  neither  the  Aulalia,  the  Ocean  Spray, 
which  lay  near  her,  and  to  the  stem  line  of  which  she  was 
attached,  nor  the  Otsego,  which  lay  a  little  further  up,  had 
any  lights  or  lookouts.  The  master,  mate,  and  the  seaman 
of  the  Martha  and  Elizabeth  testify  that  neither  the  Aulalia 
nor  the  Ocean  Spray  were  discovered  until  the  schooner  had 
approached  them  within  a  distance  of  one  hundred  yards. 
Her  helm  was  immediately  put  to  port,  her  main  sheet 
hauled  in,  and  every  effort  made  to  avoil  a  collision.  But 
the  nearness  of  the  vessels  and  the  force  of  the  ebb  tide, 
rendered  their  efforts  abortive,  and  the  bows  of  the  schooner 
struck  the  Aulalia  amidships,  carried  her  from  her  moor- 
ings, and  apast  the  Ocean  Spray,  and  up  to  the  vicinity  of 
the  Otsego.  The  claimants  contend  that  the  absence  of 
lights  on  the  Aulalia  and  the  other  vessels  near  her  was  the 
real  cause  of  the  accident,  and  was  also  such  a  violation  of 
the  Act  of  Congress  as  will  bar  any  claim  for  its  conse- 
quences. On  the  part  of  the  Aulalia  it  is  urged  that  she 
was  anchored  on  the  beach,  out  of  the  channel,  and  where 
she  was  not  required  to  show  a  light,  and  where  no  collision 
could  occur,  except  through  the  gross  fault  and  mismanage- 
ment of  the  colliding  vessel.     The  place  where  the  Aulalia 
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lay  is  fixed  by  the  witnesses  with  tolerable  precision;  but 
there  is  some  discrepancy  in  the  testimony  as  to  whether 
she  lay  in  the  channel  at  the  edge,  or  some  ten  or  fifteen 
yards,  or,  as  one  witness  says,  thirty  or  forty  yards  inside 
of  it. 

The  Anliilia  came  in  at  about  eleven  at  night,  when  she 
\^as  moored  by  an  anchor  and  a  stem  line  to  the  kedge  of 
the  Ocean  Spray.  The  persons  who  were  on  board  the  lat- 
ter vessel,  or  who  were  on  shore,  were  unable  to  state  the 
precise  position.  The  testimony  has,  therefore,  been  chiefly 
directed  to  the  establishment  of  the  position  of  the  Ocean 
^ray,  and  it  clearly  discloses  as  the  fact,  that  the  Aulalia 
and  not  the  Ocean  Spray  was  struck  by  the  schooner,  and 
proves  that  the  f ornler  must  have  been,  at  least,  as  far  out 
from  the  shore  as  the  latter — she  was  probably  a  little 
further. 

Hays,  a  seaman  on  board  the  Aulalia,  testifies  that  she 
was  more  than  thirty  or  forty  yards  from  the  channel. 
Cole,  the  master  of  the  Otsego,  and  a  witness  for  the  libel- 
lant  states  that  the  Ocean  Spray  lay  just  inside  the  edge  of 
the  channel — "the  bow  was  just  at  its  edge,  certainly  not 
in  it — her  bow  was  about  one  hundred  and  fifty  feet  from 
the  beach." 

Hale,  a  seaman  on  the  Otsego,  testifies,  that  the  Ocean 
Spray  was  seventy-five  yards  from  the  dry  beach — she  was 
not  in  the  channel.  "The  fishing  vessel  was  away  inside 
the  channel."  This  latter  statement  is  contradicted  by  the 
libellant,  the  master  of  the  Aulalia,  who  states  that  the 
Ocean  Spray  lay  fifteen  yards  inside  the  channel,  but  that 
the  Aulalia  was  two  or  three  yards  nearer  to  it  than  the 
Ocean  Spray. 

Miller,  a  seaman  on  the  Otsego,  testifies,  that  the  Ocean 
Spray's  stem  was  about  six  or  seven  feet  from  the  edge  of 
the  channel;  that  the  distance  from  the  edge  of  the  channel 
to  high  water-mark  was  about  twenty  yards. 

From  these  statements  of  the  libellant's  witnesses,  it  mav 
be  fairly  concluded  that  the  Ocean  Spray  and  the  Aulalia 
were  moored  at,  orvery  near  to  the  edge  of  the  channel,  if 
not  actually  in  it.  And  this  conclusion  is  corroborated  by 
other  circumstances. 


132  Larco  i;.  ScH.  Martha  AND  Elizabeth.  [Dist.  Ct. 

Opii^ion  of  the  Court— Hoflfman,  J.  [April, 

The  libellant's  witnesses  state  that  the  Ocean  Spray  was 
high  and  dry  at  low  tide.  But  this,  though  confidently  as- 
serted, seems  hardly  reconcilable  with  other  facts  in  the 
case. 

She  drew  six  feet.  If  she  was  high  and  dry  at  low  water,  at 
high  water  she  would  have  at  most  six  feet — scarcely  enough 
to  float  her.  In  that  case  she  must  have  gone  in  at  the  very 
top  of  the  tide,  and  yet  the  witnesses  all  state  that  she  went 
in  at  least  half  an  hour  before  high  water. 

The  collision  occurred  at  half  tide.  The  boom  of  the 
Martha  and  Elizabeth  struck  her  rigging.  The  Aulalia,  said 
to  have  been  even  further  in  than  the  Spray,  was  struck  by  the 
schooner's  bow;  the  latter  drew  four  and  a  half  feet.  There 
must  have  been,  therefore,  at  least  that'depth  of  water  where 
the  Spray  lay  at  the  time  of  collision.  But  if  she  was  high 
and  dry  at  low  tide  she  would  have  been  in  only  three  feet  of 
water  at  half  tide,  and  the  schooner,  drawing  four  and  a 
half  feet,  could  not  have  reached  either  her  or  the  Aulalia. 

Again,  she  was  hauled  into  the  channel  on  the  following 
morning  about  9  or  9  J  o'clock — high  water  occurred  at  about 
12.  She  was  hauled  off,  therefore,  some  hours  at  least  be- 
fore high  water,  and  must  at  that  time  have  been  in  at  least 
six  feet  of  water,  otherwise  she  could  not  have  been  moved. 

These  considerations,  and  the  testimony  which  has  been 
cited,  establish  that  the  Ocean  Spray  and  Aulalia  were  not 
upon  the  beach,  out  of  the  channel  and  removed  from  the 
ordinary  track  of  vessels  entering  or  leaving  the  harbor. 
They  lay,  I  am  satisfied,  either  partly  in,  or  very  close  to  the 
edge  of  the  channel,  and  in  a  position  where,  without  lights, 
they  were  exposed  to  the  danger  of  collision. 

The  question  thus  presents  itself:  Was  her  position  such 
as  to  excuse  the  Aulalia  from  complying  with  the  require- 
ments of  the  Act  of  Congress,  Art.  9,  of  the  regulations  for 
preventing  collisions  on  the  water.  Act  of  April  29,  1864, 
13  vol.  Stat,  at  large,  p.  60,  provides  that  **  Fishing  ves- 
**  sels  and  open  boats  when  at  anchor,  or  attached  to 
''their  nets  and  stationary,  shall  exhibit  a  bright  white 
* '  light.  Fishing  vessels  and  open  boats,  however,  shall 
''not  be  prevented  from  using  a  flare-up,  in  addition,  if 
"  considered  expedient." 
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The  language  of  this  regulation  is  positive  and  general. 
I  know  not  by  what  authority  a  Court  can  in  any  case  ex- 
cuse a  failure  to  obey  it.  It  certainly  cannot  in  a  case  like 
the  present. 

The  "channel"  referred  to  by  the  witnesses  is,  as  all 
agree,  not  more  than  fifty  yards  wide  at  the  point  where  the 
Aulalia  was  moored.  The  harbor  is  a  frequent  resort  of 
coasting  craft  as  a  sort  of  refuge.  In  entering  it  these  ves- 
sels are  under  no  obligation  or  necessity  to  scrupulously 
observe  the  limits  of  the  channel,  even  if  it  were  at  all  times 
practicable  to  do  so.  They  are  usually  of  light  draught,  and 
are  at  liberty  to  go  wherever  the  depth  of  water  is  sufficient. 
The  Aulalia  was  moored,  if  not  in,  yet  by  her  own  admission, 
very  near  to  the  channel,  and  in  water  deep  enough  to  be  navi- 
gated by  vessels  of  the  schooner's  draught  of  water,  as  is 
proved  by  the  fact  that  a  collision  occurred.  It  is  not  easy 
to  imagine  a  case  where  common  prudence  would  more  im- 
peratively demand  the  exhibition  of  a  light.  If  not  precisely 
in  the  track  which  a  vessel  would  pursue  in  the  daytime* 
and  under  favorable  circumstances,  she  was  very  near  to  i*^, 
and  in  a  track  which  vessels  of  light  draught  entering  the 
harbor  at  night  take  either  involuntarily  or  voluntarily,  as 
in  the  absence  of  any  light  to  warn  them  of  danger,  they 
would  be  justified  in  doing. 

The  Aulalia  being  thus  clearly  in  fault,  the  burden  of 
proof  is  on  her  to  show  that,  notwithstanding  that  fault,  the 
accident  would  not  have  occurred  except  for  the  negligence 
of  the  colliding  vessel. 

The  Martha  and  Elizabeth  carried  the  lights  required  by 
the  Act  of  Congress,  but  that  fact,  and  the  absence  of  lights 
on  the  part  of  the  Aulalia  **  did  not  confer  upon  the  former 
'*  vessel  any  right  to  violate  or  disregard  the  rules  of  navi- 
**gation,  or  to  neglect  any  reasonable  precaution  to  avoid 
**a  collision  which  the  circumstances  affi)rded  the  means 
*'and  opportunity  to  adopt."  {Chamberlain  v.  Ward,  21 
How.  667.) 

It  is  alleged  that  the  schooner  entered  the  harbor  under 
too  great  a  press  of  canvass.  But  the  testimony  clearly 
establishes  that  she  carried  only  the  usual  and  necessary 
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sail.     Her  speed,  after  rounding  the  point,  is  said  to  have 
been  about  three  miles  an  hour. 

It  is  urged  that  she  should,  when  she  discovered  the 
Ocean  Spray,  have  let  go  her  anchor,  but  the  experts  who 
have  been  examined,  deny  that  this  would  have  been  proper 
or  expedient.  The  bottom  of  the  strait  was  treacherous, 
the  passage  narrow,  and  she  would  probably  not  have  been 
brought  up  by  her  anchor,  until  chain  enough  had  been  paid 
out  to  expose  her  to  the  risk  of  being  driven  on  shore  by  the 
ebb  tide.  The  vessel  was  not  seen  by  the  schooner,  until 
she  had  approached  within  a  hundred  yards;  had  they  ex- 
hibited lights,  they  would  have  been  discovered  at  twice 
that  distance.  It  does  not  lie  in  their  mouths  to  urge  that 
when  the  collision  had  been  rendered  imminent,  if  not  in- 
evitable, by  their  own  fault,  the  other  vessel  did  not,  in  the 
emergency,  adopt  the  very  best  course,  or  that  which  sub- 
sequent reflection  may  suggest  as  most  expedient.  For  even 
an  error  in  judgment,  under  such  circumstances,  the  master 
of  the  schooner  is  not  responsible,  provided  he  has  exer- 
cised reasonable  skill  and  diligence.  The  only  point  on 
which  I  have  felt  daubt,  is  whether  the  night  was  not  suf- 
ficiently clear  to  permit  the  schooner  to  discover  the  vessels 
at  anchor,  as  soon  as  she  rounded  the  point,  and  at  as  great 
a  distance  as  if  they  had  carried  lights. 

The  witnesses  for  the  libeUants  declare  that  the  moon  was 
shining  brightly,  obscured  only  by  a  slight  haze,  and  that  it 
was  sufficiently  light  to  distinguish  objects  at  a  distance 
much  greater  than  that  from  the  point  to  the  bight  where 
the  vessels  were  moored. 

On  the  other  hand,  the  master,  mate,  and  seamen  on 
board  the  schooner,  swear  that  they  kept  a  vigilant  look-out 
and  that  the  vessels  were  not  seen  until  within  100  yards. 
If  the  witnesses  on  either  side  are  deemed  equally  worthy  of 
credit,  the  positive  testimony  that  the  vessels  were  not  seen 
by  a  vigilant  look-out,  is  entitled  to  more  weight  than  the 
testimony  of  those  who  state  that,  in  their  opinion,  they 
could  or  should  have  been  seen. 

There  are  some  circumstances  which  corroborate  the  tes- 
timony of  the  respondent  witnesses.     The  sinuous  and  dif- 
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ficult  nature  of  the  nayigation,  the  narrowness  of  the  chan- 
nel, and  the  probability  that,  if  well  known  to  the  master, 
that  other  vessels  might  be  in  his  way,  render  it  extremely 
improbable  that  in  entering  the  harbor,  he  would  not,  for 
his  own  safety,  have  maintained  a  vigilant  look-out.  If  he 
did  so,  he  has  done  all  that  his  duty  required. 

It  is  admitted  that,  as  shown  by  the  almanac,  the  moon, 
at  the  time  of  the  collision,  had  passed  the  meridian,  and 
was  about  five  hours  above  the  horizon.  So  far  as  I  am 
able  to  judge,  the  effect  of  this  must  have  been  to  cause 
Bodega  Head  to  project  to  the  eastward  over  the  water,  a 
shadow,  in  which  vessels  moored  near  its  base  would  be. 
enveloped.  They  would  thus,  to  a  vessel  entering  the 
harbor,  be  not  only  obscured  by  the  shadow  of  the  bluff, 
but  with  its  dark  side  for  a  background,  would  be  less 
easily  discernible  than  if  on  a  darker  night,  their  hulls  and 
spars  had  been  brought  into  relief  by  a  sky  or  horizon  be- 
hind them. 

If  these  views  be  just,  ,it  results  that  the  libellants  have 
not  shown  that  the  accident  was  due  to  the  fault  or  negli- 
gence of  the  schooner;  nor  have  they  repelled  the  presump- 
tion that  it  was  caused  by  their  own  neglect  of  a  positive 
requirement  of  the  law. 

The  libel  must,  therefore,  be  dismissed. 


The  Mary  Bell. 

District  Court,  District  or  Oregon. 
April  18,  1870. 

1.  Lien  on  Vesssl   fob  Supplies. — The  maritime  law  does  not  give  a  lien 

upon  a  vessel  for  supplies  furnished  at  the  home  port. 

2.  Home  Post  of  Ybsbbl. — The  residence  of  the  owner  is  the  home  port 

of  a  vessel,  although  she  may  be  enrolled  elsewhere;  the  enrollment  is 
only  prima  facie  proof  of  the  owner's  residence,  and  therefore  of  the 
home  port. 

3.  Supplies  Fvbnibhed  Vessel  in  Fobeion  Pobt. — To  whom  or  what  credit 

presumed  to  be  giveQ. 
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4.  Same  when  Bill  Made  Out  against  Vessel  and  Ownebs. — ^When  a  bill 
for  supplies  is  made  out  against  the  vessel  by  name  and  the  owners,  it  is 
evidence  that  credit  was  given  to  the  vessel,  and  that  the  personal  re- 
sponsibility of  the  owners  was  not  exclusively  relied  upon. 

Before  Deady,  District  Judge. 
Erasmus  D,  ShaUucky  for  Libellant. 

J.   W.   TVhcdley,  for  Bespondent. 

Deady,  J.  This  suit  was  commenced  by  C.  H.  Myers, 
on  February  9,  1870,  to  enforce  a  lien  against  tbe  Maiy 
Bell,  for  materials  and  work  furnished  to  said  boat  at  Port- 
land, by  the  libellant  as  a  plumber  and  fitter,  between  De- 
cember 19  and  January  26,  previous.  The  work  and 
materials  are  alleged  to  be  of  the  value  of  $576.25. 

B.  C.  Smith,  intervening  for  his  interest  qa  master  and 
sole  owner,  appeared  and  answered  the  libel.    The  furnish- 
ing of  the  materials  is  not  denied,  but  that  any  lien  was 
'  given  therefor  upon  the  boat  which  can  be  enforced  in  this 
Court,  is  contested  upon  two  grounds : 

1.  That  the  materials  and  work  in  question  were  fur- 
nished to  the  Bell  at  her  home  port,  and  therefore  that  the 
Admiralty  law  of  the  United  States  does  not  give  a  lien 
therefor. 

2.  That  the  owner  was  present  with  the  boat  when  the 
work,  etc.,  was  furnished,  and  on  this  account  the  credit  is 
presumed  to  have  been  given  to  such  owner  and  not  to  the 
boat,  and  therefore  the  Admiralty  gives  no  lien  upon  the 
boat. 

The  rule  for  the  determination  of  the  legal  question  in- 
volved in  the  first  objection  is  as  follows; 

**  By  the  maritime  law  of  continental  Europe,  no  distinc- 
tion is  made  between  the  cases  of  domestic  and  foreign 
ships,  nor  between  supplies  furnished  in  a  home  port  and 
abroad.  But  by  the  maritime  law  of  England  and  this 
country,  supplies  furnished  to  a  domestic  vessel,  in  a  home 
port,  are  presumed  to  be  furnished  on  the  personal  credit  of 
the  owner  or  master,  and  do  not  create  a  lien  which  can  be 
enforced  in  a  Court  of  Admiralty  by  proceeding  in  rem.'' 
{Am,L.  Beg,,  vol.  8,  N.  S.  371.) 
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**  Material-men,  also,  who  furnish  materials  or  supplies 
for  a  vessel  in  a  foreign  port,  or  in  a  port  other  than  the  port 
of  the  State  where  the  vessel  belongs,  have  a  maritime  lien 
on  the  vessel  as  a  security  for  payment  of  the  price  of  all 
such  materials  and  supplies."  (The  Belfast,  7  Wal.  643.) 
*  *  *  *  "Such  alien  does  notarise  in  a  contract  for 
materials  and  supplies  furnished  to  a  vessel  in  a  home  port, 
and  in  such  respect  to  such  contracts  it  is  competent  for 
the  States,  under  the  decisions  of  this  Court,  to  create  such 
liens  as  thei^  Legislatures  may  deem  just  and  expedient, 
not  amounting  to  a  regulation  of  commerce,  and  to  enact 
reasonable  rules  and  regulations  prescribing  the  mode  of 
their  enforcement."    (Ibid.  645-6.) 

The  Bell  was  enrolled,  imder  the  Act  of  February  18, 
1793,  at  the  port  of  Astoria,  Oregon,  on  January  10, 1870- 
The  enrollment  states  that  she  was  built  at  the  Cascades,  in 
Washington  Territory,  1865,  and  that  R.  0.  Smith  was  her 
owner  and  master;  and  she  is  styled  and  described  therein 
as  the  **  Mary  Bell,  of  Portland,"  but  the  residence  of 
Smith  is  not  stated,  as  it  should  have  been.  Smith  was 
examined  as  a  witness,  and  from  his  testimony  it  appears 
that  he  bought  the  boat  in  Portland  in  June,  1869,  and  took 
her  to  Banier,  on  the  Columbia  Eiver  in  Oregon,  and  rebuilt 
her,  and  then  took  her  to  Monticello,  in  Washington  Terri- 
tory, where  he  then  and  for  a  long  time  prior,  resided  and 
still  resides,  and  where  the  boat  now  is.  That  about  No- 
vember 10,  1869,  he  brought  the  boat  to  Portland,  for  the 
purpose  of  having  her  machinery  put  into  her,  and  her  roof 
tinned,  and  the  plumbing  and  fitting  done  for  her.  The 
port  of  Monticello,  although  within  the  collection  district 
of  Astoria,  where  the  Bell  was  enrolled,  is  not  within  the 
State  of  Oregon,  neither  is  it  a  port  of  entry  or  delivery 
established  by  law,  but  only  a  port  or  place  on  the  Cowlitz 
Biver,  near  its  junction  with  the  Columbia  River,  where 
steamboats  may,  and  do  arrive  from,  and  depart  to  ports 
or  places  upon  the  navigable  waters  of  Oregon  and  Wash- 
ington Territory. 

Upon  this  state  of  facts,  the  first  objection  to  the  lien 
must  fail.     The  only  evidence  that  Portland  was  the  home 
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port  of  the  Bell  is  f  arnislied  by  her  enrollment.  Waiving 
the  consideration  of  the  fact  that  this  enrollment  was  made 
after  four  fifths  of  these  materials  had  been  furnished,  at 
best  it  is  only  prbna  fcude  proof  that  the  boat  belongs  at 
Portland,  which  may  be  overcome  by  evidence  to  the  con- 
trary. {Am.  L.  Beg.  Aug.  1855,  p.  622;  The  Golden  Gate, 
1  Newbury,  308.) 

The  evidence  of  the  owner  is  conclusive  upon  this  point. 
It  shows  that  his  residence  is  without  the  State,  and  at  the 
port  or  place  of  Monticello,  in  Washington  Territory.  This 
being  so,  his  boat  belongs  there  in  fact,  although  he  may 
have  procured  her  to  be  otherwise  described  in  the  enroll- 
ment. Whether  a  vessel  is  to  be  deemed  foreign  or  do- 
mestic depends  upon  the  residence  of  her  owners,  rather 
than  the  port  of  enrollment,  but  in  the  absence  of  evidence 
to  the  contrary,  such  residence  will  be  presumed  to  be  at 
the  port  of  enrollment.  For  the  purpose  of  this  suit,  and 
in  the  port  of  Portland,  the  Bell,  being  owned  in  Monticello, 
is  to  be  considered  a  foreign  vessel  upon  which  the  Admi- 
ralty law  gives  a  lien  for  materials  or  work.  The  reason  for 
this  is  weU  stated  by  Mr.  Justice  Wells,  in  The  Golden 
Gate,  supra^  311:  "  It  is  important  to  observe  that  the  char- 
acter of  the  vessel  is  only  referred  to  for  the  purpose  of  as- 
certaining to  whom  and  to  what  the  credit  was  given;  and 
in  no  other  respect,  so  far  as  regards  this  case,  is  it  im- 
portant. If  the  owners  reside  in  a  foreign  country,  or  in 
another  State,  the  material-man  is  presumed  to  give  credit 
to  the  boat  and  also  to  the  owners,  who  live  so  remote,  and  who 
are  beyond  the  jurisdiction  of  the  Courts  of  the  State.  If 
the  owners  reside  in  the  same  State  with  the  material-man, 
the  latter  can  easily  resort  to  them  for  payment,  and  readily 
enforce  it  in  the  Courts,  therefore  he  may  well  be  supposed 
to  give  credit  to  the  owners  alone.  It  is  apparent,  there- 
fore, that  the  place  of  enrollment  has  nothing  to  do  with  the 
credit  that  is  given;  and  has,  therefore,  nothing  to  do  with 
the  question  of  lien." 

It  is  clear  that  the  Mary  Bell  was  owned  at  Monticello, 
and  that  was  her  home  port  or  place.  Therefore  in  the  port 
of  Portland,  for  the  purpose  of  this  suit,  she  is  to  be  re- 
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garded  as  a  foreign  vessel,  subject  to  a  lien  by  the  admiralty 
law  in  fayor  of  material-men. 

As  to  the  second  objection,  the  rule  of  law  is  substantially 
stated  by  Chief  Justice  Taney,  in  his  dissenting  opinion  in 
Thomas  et  al.  y.  Osborne,  (19  How.  38)  as  follows :  By  the 
maritime  law,  repairs  and  supplies  furnished  at  the  request- 
of  the  owner,  are  presumed  to  hare  been  furnished  upon  his 
personal  credit,  unless  the  contrary  appears.  In  the  barque 
Chusan  (2  Story,  468),  Mr.  Justice  Story  states  the  rule 
more  comprehensiyely,  and,  in  my  judgment,  more  correctly : 

"We  all  know,  that,  by  the  general  principles  of  the 
maritime  law,  mat«rial-men  have  a  three-fold  remedy  for 
supplies  and  materials  furnished  for  a  foreign  ship.  First, 
the  ship  itself;  secondly,  the  owners;  and  thirdly,  the  mas- 
ter; and  neither  of  these  remedies  is  displaced,  except  by 
conclusive  proof,  that  an  exclusive  credit  has  been,  in  fact 
given  to  one  or  more  of  the  parties  so  liable,  or  to  the  ship 
itself." 

Here  the  master  and  owner  are  the  saifie  person,  and  it 
seems  to  me  that  in  such  a  case,  unless  the  contrary 
appears,  the  presumption  ought  to  be  that  the  party 
furnishing  the  supplies,  dealt  with  him  as  master 
only,  and  therefore  gave  credit  to  the  boat.  This  contro- 
versy does  not  arise  between  different  creditors,  as  in  Fratt 
et  al.  V.  Seed,  (19  How  369),  but  between  the  owners  and 
the  creditors.  That  was  a  case  between  mortgagees  and 
persons  claiming  a  lien  for  coals  furnished  the  boat  at  the 
request  of  the  owner  and  master,  during  a  period  of  nearly 
two  years.  The  Court  ruled  in  favor  of  the  mortgagees, 
upon  the  ground  that  there  was  no  proof  of  the  necessity  of 
procuring  the  supplies  in  question,  upon  the  credit  of  the 
vessel.  There  was  very  little  ground  for  claiming  a  lien  as 
against  the  mortgagees,  although  it  was  allowed  in  the 
Court  below,  but  the  opinion  of  Mr.  Justice  Nelson  is  an 
extreme  one  against  the  allowance  of  liens  at  all.  (See 
jHie  Orapeshot,  9  Wal.  137.)  But  as  between  the  owner  and 
material-men,  when  the  supplies  are  furnished  at  the  request 
of,  or  with  the  knowledge  of  the  former,  I  do  not  think  the 
question  of  whether  they  were  necessary  for  the  vessel,  or 
whether  they  could  have  been  procured  otherwise  than  upon 
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her  credit,  ought  to  arise.  The  owner  should  be  estopped 
under  these  circumstanees,  from  asserting  the  falsity  or  im- 
propriety of  his  own  conduct,  to  the  detriment  of  his 
creditors. 

It  only  remains,  then,  to  ascertain  to  whom  or  what  the 
credit  was  given  when  these  supplies  were  furnished. 

The  facts  bearing  upon  this  question,  are  these:  The 
libellant  undertook  to  furnish  the  material  and  labor  at  the 
solicitation  of  the  engineer,  Wilcox,  who  seems  to  have  had 
the  immediate  charge  of  putting  in  the  machinery,  and  fit- 
ting up  the  boat.  From  him,  Myers  learned  that  Smith 
was  owner,  and  that  the  boat  came  from  Monticello,  where 
Smith  lived.  Libellant  refused  to  do  the  work  for  Smith 
on  the  ground  that  he  had  once  done  some  work  for  him  on 
a  steamboat,  and  was  not  paid  for  it.  The  engineer  then 
assured  libellant  that  he  had  or  would  have  an  interest  in 
the  boat,  and  that  the  boat  was  good  for  it.  Upon  this 
understanding,  libellant  undertook  the  job,  and,  as  he  testi- 
fies explicitly,  not  upon  the  credit  of  Smith  or  the  engineer, 
but  that  of  the  boat.  The  engineer  was  not  examined  as  a 
witness.  It  took  about  five  weeks  to  complete  the  w^ork, 
and  once  or  twice — the  first  time  soon  after  the  commence- 
ment of  the  work — Smith  came  into  Myers'  shop,  and  ob- 
tained some  of  the  material  himself.  At  the  beginning, 
Wilcox  desired  the  clerk  of  libellant  to  charge  the  articles 
to  the  Mary  Bell,  and  the  clerk  testifies  that  he  did  so; 
and,  further,  that  about  the  time  the  boat  was  enrolled,  and 
when  the  material,  etc.,  amounted  to  $400,  he  presented  a 
bill  to  Smith  for  the  amount,  and  he  promised  to  call  and 
pay  a  portion  of  it  that  afternoon.  He  also  testifies  that 
this  bill  was  made  out  **  to  Mary  Bell  and  owners,"  and  that 
no  objection  was  made  to  it  by  Smith  on  that  account  or 
otherwise. 

On  the  stand,  Smith  stated  that  he  expected  the  engineer 
to  have  procured  these  supplies  at  the  Wallamet  Iron 
Works,  but  admitted  that  the  latter  informed  him  at  the 
time  that  he  had  employed  the  libellant.  He  also  admitted 
that  the  bill  was  presented  to  him  as  stated  by  clerk,  but 
could  not  remember  how  it  was  made  out.  He  further 
admitted  that  the  bill  was  left  with  him,  and  that  he  sup- 
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posed  he  had  it  somewhere,  but  not  with  him.  If  this  bill 
had  not  been  made  out  to  the  BeU  it  would  have  been  a 
strong  circumstance  against  the  conclusion  that  the  credit 
was  given  to  the  boat.  On  the  other  hand,  if  it  was  so  made 
out  and  presented  to  Smith  and  not  objected  to  by  him,  it 
is  pretty  certain  that  not  only  the  credit  was  given  to  the 
boat  by  the  libellant,  but  that  Smith  so  imderstood  it,  and 
assented  to  it.  That  the  bill  was  so  made  out  and  presented, 
we  have  the  uncontradicted  and  altogether  probable  testi- 
mony of  the  clerk.  In  addition  to  this,  there  is  the  pre- 
sumption that  if  the  bill  was  not  made  out  against  the  boat. 
Smith  would  have  produced  it  on  the  trial.  It  is  the  best 
evidence  of  the  fact.  He  admits  that  he  had  it,  and  has 
made  no  effort  to  find  it.  Indeed,  for  aught  that  appears, 
he  could  lay  his  hand  on  it  at  any  time.  I  think  the  evi- 
dence fully  warrants  the  conclusion  that  the  bill  was  made 
out  and  presented  as  the  clerk  states.  Where  an  account 
for  supplies  and  materials  furnished  was  stated — "  Barque 
Chusan  and  owners,  bought  of  John  and  George  Ring,"  it 
was  held  to  be  evidence  that  the  credit  was  given  to  the 
vessel,  and  **to  repel  the  notion  that  any  mere  personal 
responsibility  of  the  owners  was  exclusively  relied  on  or 
taken."    (2  Story,  468.) 

Add  to  this  the  other  circumstances  disclosed  by  the  tes- 
timony, the  refusal  of  Myers  to  trust  Smith  for  the  work, 
the  explicit  pledge  of  the  boat  for  payment  by  the  engineer, 
with  the  immediate  knowledge  and  implied  assent  of  Smith, 
and  the  reasonable  conclusion  is,  that  the  libellant  credited 
the  boat  exclusively,  and  also  that  Smith,  by  his  agent  the 
engineer,  obtained  the  supplies  with  the  direct  understand- 
ing that  the  credit  was  given  to  the  boat  and  not  to  them- 
selves, and  that  the  boat  was  not  only  tacitly  but  expressly 
pledged  for  the  payment  of  the  bill. 

The  bill  is  made  out  in  currency,  at  eighty  cents  on  the 
dollar;  it  will  be  changed  to  the  rate  of  ninety  cents,  and  a 
decree  given  that  the  libellant  recover  that  amount,  with 
costs  and  expenses  of  suit;  and  in  case  the  same  is  not  paid 
into  Court  within  ten  days  herefrom,  that  execution  issue 
therefor  against  the  stipulators  in  the  bond  for  the  delivery 
of  the  boat  to  the  claimant. 
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The  United  States   v.  Edward  Mathoit. 

DisTBicT  Court,  District  of  Oregon. 
April  20,  1870. 

1.  Sec.  44,  Act  JuiiT  20,  1868,  to  Whom  Applicable. — Section  44,  of  the 

Act  of  Jnly  20,  1868,  (15  Stat.  142,)  is  applicable  to  any  person  who  dis- 
tils spirits  (15  Stat.  150,)  without  having  paid  the  special  tax  therefor, 
or  giving  bond,  as  required  by  law,  whether  such  person  has  registered 
his  still  or  given  notice  of  his  intention  to  engage  in  the  business  or 

not. 

2.  Proof  OP  Violation  op  Said  Law. — Where  unstamped  spirits  are  found 

in  the  premises  of  the  defendant  which  contain  the  machinery  and 
appliances  for  distilling  spirits,  this  fact  unexplained  is  sufficient  to 
justify  the  jury  in  finding  that  such  spirits  were  distilled  on  the  prem- 
ises, and  since  the  last  inspection  of  them  by  the  ganger. 
S.  Saics.— Jury  instructed  that  the  evidence  would  justify  them  in  finding 
that  certain  premises  and  still  continued  to  be  the  property  of  the  de- 
fendant, as  before  then  stated  by  him  in  his  act  of  registry  and  notice  of 
intention  to  distill,  and  therefore  were  employed  in  the  illegal  distillation 
in  question,  with  his  consent  and  for  his  benefit. 

4.  Pbesumption  of  Ownebshep. — When  it  is  shown  that  certain  property 

belongs  to  a  particular  person,  the  law  presumes  that  the  ownership 
remains  unchanged,  until  the  contrary  appears. 

5.  Gbound  fob  Setting  Aside  Vebdict. — A  correct  verdict  should  never  be 

set  aside  on  account  of  supposed  or  actual  error  in  the  process  or  means 
by  which  it  was  obtained. 

Before  Deady,  District  Judge. 

This  was  an  indictment  under  section  44  of  the  Act  of 
July  20,  1868,  (15  Stat.  142,)  for  carrying  on  the  business 
of  a  distiller,  without  having  paid  the  special  tax  therefor, 
or  given  bond,  as  required  by  law.  On  March  18,  the  case 
was  tried  upon  the  plea  of  not  guilty,  when  the  jury  found 
the  defendant  guilty  as  charged  in  the  indictment,  and 
recommended  him  to  the  mercy  of  the  Court.  Afterwards, 
a  motion  for  a  new  trial  was  argued  by  counsel,  and  taken 
under  advisement. 

J,  C.  Cartivright,  for  plaintiff. 

David  Logan,  for  defendant. 
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Deady,  J.  Section  4^  of  the  Act  of  July  20,  1868,  (15 
Stat.  142,)  provides: 

**  That  any  person  who  shall  carry  on  the  business  of  a 
distiller  *  *  ^*^  without  having  paid  the  special  tax  as 
required  by  law,  or  who  shall  carry  on  the  business  of  a 
distiller  without  having  given  bonds,  as  required  by  law, 
*  *  *  shall,  for  everv  such  offense  be  fined  not  less  than 
$1,000  nor  more  than  $5,000,  and  imprisoned  not  less  than 
six  months  nor  more  than  two  years." 

On  February  25,  1870,  the  grand  jury  of  this  district 
found  an  indictment  against  the  defendant,  Edward  Mathoit, 
of  Marion  County,  for  violation  of  the  above  section.  The 
indictment  contains  two  counts.  By  the  first,  the  defendant 
is  accused  of  carrying  on  the  business  of  a  distiller,  con- 
tinuously between  May  1,  1869,  and  February  14,  1870, 
without  having  paid  tibe  special  tax  therefor;  and  by  the 
second  with  carrying  on  such  business  between  the  dates 
aforesaid,  continuously,  without  having  given  the  bond 
therefor,  as  required  by  law. 

The  defendant  demurred  to  the  indictment  for  that  it  did 
not  state  facts  sufficient  to  constitute  a  crime.  In  sup- 
port of  the  demurrer,  counsel  for  the  defendant  argued  that 
section  44  was  not  applicable  to  mere  illicU  distilling,  but 
only  where  a  party  had  registered  his  still  and  given  notice 
of  his  intention  to  engage  in  the  business,  and  then  did  so 
without  paying  the  tax  or  giving  the  bond.  Upon  this  con- 
struction of  the  act,  and  the  fact,  that  the  indictment  did 
state  that  the  defendant  had  registered  and  given  notice  of 
his  intention  to  distil,  it  was  claimed  that  the  indictment 
was  insufficient.  The  Couii;  overruled  the  demurrer,  and 
the  defendant  pleaded  "Not  guilty s!' 

Section  59  of  the  Act  defines  a  distiller  in  these  words : 

**  Every  person  who  produces  distilled  spirits,  or  who 
brews,  or  who  makes  mash,  wort,  or  wash  fit  for  distillation 
or  the  production  of  spirits,  or  who  by  any  process  of  vapor- 
ization separates  alcoholic  spirit  from  any  fermented  sub- 
stance, or  who  making  or  keeping  mash,  wort  or  wash,  has 
also  in  his  possession  or  use  a  still,  shall  be  regarded  as  a 
distiller." 
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If  a  person  who  does  any  of  these  acts  is  to  be  regarded 
as  a  distiller,  it  is  too  plain  for  argument  that  for  the  time 
being  he  must  be  regarded  as  being  engaged  in  the  business 
of  a  distiller,  and  in  violation  of  section  44,  unless  he  has 
paid  the  special  tax  and  given  the  bond.  And  this  must  be 
so  whether  he  has  registered  and  given  notice  of  his  inten- 
tion to  distill  or  not.  The  neglect  to  perform  these  mere 
preliminary  precautionary  conditions,  does  not  secure 
immunity  from  the  weightier  matters  of  the  law — the  obli- 
gation to  pay  the  tax  and  gave  the  bond.  To  support  the 
charge  of  violating  section  44,  it  is  not  necessary  to  aver  or 
prove  that  the  accused  had  registered  his  still,  or  given  no- 
tice of  his  intention  to  distill,  but  only  that  he  was  engaged 
in  the  business  of  a  distiller  in  any  of  the  ways  or  by  any  of 
the  means  specified  in  the  foregoing  definition  of  a  distiller, 
without  having  paid  the  special  tax  or  given  bond,  as  re- 
quired by  law. 

The  grounds  of  the  motion  for  a  new  trial  are  substan- 
tially, that  the  verdict  is  contrary  to  law  and  the  evidence, 
and  not  warranted  by  either,  and  that  the  Court  mis- 
directed the  jury. 

It  appears  from  the  evidence  that  the  defendant  and  his 
father,  quite  an  aged  man,  lived  together  on  a  farm  in  the 
immediate  vicinity  of  ButteviUe,  in  the  county  and  district 
aforesaid,  upon  which,  among  other  things,  they  had 
planted  and  cultivated  a  vineyard.  On  the  premises  there 
was  a  small  building,  situate  on  the  side  of  a  hill.  The 
lower  room  was  partly  underground,  and  opened  out  on  the 
lower  side  of  the  hill,  and  at  the  date  of  the  indictment  and 
for  nearly  a  year  previous,  was  used  as  awareroom  for  wines 
and  spirits.  The  upper  room  was  used  as  a  distillery,  and 
contained  the  stiU  hereinafter  mentioned,  and  some  mash- 
tubs,  and  the  like. 

On  December  6,  1868,  the  defendant  (by  form  26)  regis- 
tered the  still  in  question,  to  be  used,  and  set  forth  therein 
that  it  was  set  up  near  ButteviUe,  and  that  Edward  Mathoit 
was  the  owner  of  the  same;  that  its  cubic  contents  were  fif- 
teen gallons;  and  that  it  was  to  be  used  to  make  grape 
brandy;  and  on  March  10,  1869,  he  gave  notice  (by  form  27) 
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of  his  intention  to  engage  in  the  business  of  distilling  brandy 
from  apples  and  grapes  in  the  building  owned  by  himself, 
near  the  village  of  Butteville,  with  one  copper  still,  twelve 
inches  in  diameter  and  twenty-eight  inches  high,  containing 
13.07  gallons,  and  also  some  tubs,  containing  in  all  68.25 
gallons  of  fermenting  material — ^grapes  and  apple  pumice; 
and  that  the  premises  on  which  the  distillery  were  situate 
were  owned  by  him.  The  defendant  then  paid  the  special 
tax  and  gave  bond  as  a  distiller  for  the  remaining  portion  of 
the  revenue  year  1868,  which  expired  on  the  last  of  April, 
1869.  No  notice  of  change  of  ownership  or  intention  to 
distill  was  given  to  the  Assessor  after  that,  nor  did  any  one 
pay  any  special  tax,  or  give  any  bond  on  account  of  or  in 
connection  with  this  still  or  apparatus  thereafter.  About 
February  23,  the  Collector  seized  the  distillery  and  appa- 
ratus, and  turned  them  over  to  the  Marshal  to  be  proceeded 
against  as  forfeited,  in  this  Court.  A  judgment  of  con- 
demnation has  since  been  given  against  the  property,  no 
one  appearing  to  claim  it,  together  with  900  gallons  of 
wine  and  212  gallons  of  distilled  spirits,  seized  on  the  prem- 
ises at  the  same  time.  Among  the  packages  of  distilled 
spirits  was  one  containing  twenty-two  wine. gallons,  which 
had  been  gauged  and  stamped  for  the  defendant  by  Kil- 
boume,  ganger  of  the  district,  in  July,  1869,  at  which  time 
the  defendant  told  the  ganger  that  he  had  no  other  spirits 
that  needed  stamping.  The  unstamped  spirits  were  in  five 
or  six  packages,  and  were  30  or  40  per  cent,  below  proof,  or 
about  one  third  in  volume  of  alcohol — proof  spirits  being 
one  half  in  volume  of  alcohol. 

On  the  argument  of  this  motion,  it  was  not  contended  that 
the  proof  was  insufficient  to  justify  the  jury  in  coming  to 
the  conclusion  that  between  the  dates  named  in  the  indict- 
ment there  had  been  spirits  distilled  on  the  premises,  in 
violation  of  law.  Upon  this  point  the  proof  was  ample  and 
the  jury  could  not  have  found  otherwise  than  as  they  did. 
The  simple  fact  of  unstamped  spirits  being  found  on  the 
premises,  unexplained,  was  of  itself  sufficient  to  justify  the 
verdict  in  this  particular.  But  in  addition  to  this  there  was 
the  statement  or  admission  of  the  defendant  in  July,  1869, 
11 
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that  he  had  then  no  other  unstamped  spirits  on  hand,  and 
the  direct  testimony  of  the  three  uncontradicted  witnesses — 
Hugg,  Higgins  and  Shipley,  who  at  different  times  in  the 
months  of  November  and  December,  saw  the  defendant's 
father  engaged  in  the  room  with  the  still  in  such  a  manner 
and  under  such  circumstances  that  it  was  manifest  and  ap- 
parent to  the  dullest  comprehension,  that  he  was  engaged 
in  distilling  spirits. 

But  no  witness  testifies  that  he  ever  saw  the  defendant 
personally  engaged  in  operating  the  still  or  attending  to  it, 
and  upon  this  point  the  argument  for  a  new  trial  rests. 

It  is  claimed  that  the  proof  was  not  sufficient  to  connect 
the  defendant  with  the  illegal  distillation,  and  that  the  Court 
erred  and  misled  the  jury  in  instnicting  them,  that  under 
the  circumstances  they  were  justified  in  finding  that  the 
premises  and  still  continued  to  be  the  property  of  the  de- 
fendant, as  stated  by  him  in  his  act  of  registry-  and  notice 
of  intention  to  distill,  given  March  10,  1869,  and  therefore 
were  employed  in  the  illegal  distillation  in  question,  with 
his  consent  and  under  his  direction,  and  for  his  benefit  ex- 
clusively, or  in  conjunction  with  his  father. 

To  show  the,  propriety  of  this  instruction  and  the  action 
of  the  jury  under  it,  it  will  be  necessary  to  briefly  state  the 
circumstances  referred  to  in  it. 

As  late  as  March  10,  1869,  the  defendant  over  his  own 
signature  claimed  to  the  assessor  that  he  was  the  sole  owner 
of  the  premises  and  still.  He  paid  the  special  tax,  and 
gave  the  bond^and  operated  it  as  his  own  until  May  1,  of  that 
year.  •  "We  find  him  on  the  premises  with  the  ganger  in 
July,  1869,  acting  as  proprietor  and  procuring  the  inspec- 
tion and  stamping  of  the  spirits  he  had  distilled  in  March 
and  April  before.  No  evidence  of  any  change  of  ownership 
is  produced,  nor  of  any  change  of  circumstances  of  the  party 
with  reference  to  the  property,  or  his  location  or  employ- 
ment, from  which  such  change  of  ownership  could  fairly,  or 
at  all,  be  inferred.  The  defendant  and  his  father  continue 
to  reside  together,  and  the  former  is  always  found  in  or 
about  the  premises,  or  at  work  upon  the  farm.  He  employs 
Higgins  to  grub  upon  the  farm.   He  sells  Shipley  the  grape 
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cuttings,  and  is  in  the  wine  cellar  with  him.  In  short,  he 
appears  to  be  the  active  managing  man  of  the  place,  while 
the  old  man  remains  in  doors  and  runs  the  still.  No  notice  of 
change  of  ownership  of  the  still  was  given  to  the  assessor 
by  any  one.  True,  the  failure  to  give  this  notice,  although 
a  penalty  is  thereby  incurred,  should  not  preclude  the  de- 
fendant in  this  action  from  showing  the,  fact  of  such  change, 
and  the  jury  from  so  finding,  if  the  evidence  is  suflScient, 
and  so  the  Court  held  and  instructed  the  jury. 

Besides  these  general  considerations,  there  are  some 
special  circumstances  disclosed  by  the  testimony  of  the 
ganger  and  deputy  assessor  which  tend  to  show  that  no 
change  had  taken  place  in  the  ownership  of  the  property, 
and  that  the  defendant  was  really  engaged  in  operating  the 
still. 

Mellen,  the  Deputy  Assessor  for  the  division  wherein  the 
distillery  was  situated,  testified  that  in  pursuance  of  instruc- 
tions .  from  the  assessor  for  the  district,  Mr.  Frazer,  he 
visited  the  distillery  in  question  on  February  14,  1870. 
First  went  into  the  dwelling  house  near  by,  where  the  de- 
fendant and  his  father  were  living  together.  After  taking 
defendant's  income  return,  he  and  defendant  walked  out  to 
the  distillery  together.  Went  to  the  lower  room  or  cellar, 
and  tapped  on  some  casks,  and  asked  defendant  what  was  in 
them.  Defendant  answered  wine.  Mellen  replied  that  he 
had  come  to  look  after  the  distillery,  and  must  examine  the 
casks,  and  then  did  so,  and  found  six  casks  to  contain  dis- 
tilled spirits — apple  or  grape  brandy — the  same  that  was 
afterward  seized  and  condemned  as  above  stated.  Deptity 
then  said  to  defendant,  thoughjt  he  had  got  into  a  bad 
scrape,  and  had  better  go  to  Mr.  Frazer's  office  in  Portland, 
and  see  what  "could  be  done.  Defendant  said  he  couldn't 
go  for  a  day  or  two.  Mellen  said  better  go,  and  locked  up 
the  room,  and  they  both  came  down  to  the  assessor's  office* 
at  Portland,  then  or  the  next  day.  While  at  the  distillery, 
defendant  said  that  he  distilled  these  spirits  under  the  old 
law.  At  Portland,  after  it  was  ascertained  that  the  law 
must  take  its  course,  Mellen  said  to  defendant  that  he  ought 
to  have  had  the  spirits  stamped  when  Kilboume  was  up  at 
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the  distillery,  and  then  the  defendant  replied  that  they  had 
been  distilled  within  a  month  or  six  weeks.  Upon  cross- 
examioation,  this  witness  became  embarrassed,  and  was 
uuable  to  give,  with  any  certainty,  the  time  and  place  of  the 
last  statement  attributed  to  defendant,  and  altogether  his 
manner  and  conduct  upon  this  point  was  such  as  justly  to 
snbjecthis  testimony  to  criticism.  But  I  am  not  prepared 
to  admit  by  any  means,  what  counsel  so  vehemently  urged 
upon  the  jury,  that  on  this  account,  the  witness  ought  not 
to  be  believed.  And  whether  he  should  be  or  not,  and  how 
far  he  was  discredited  in  this  respect,  the  jury  were  the 
judges.  Yet  I  will  take  the  liberty  of  suggesting  that  when 
a  revenue  officer  is  charged  with  as  important  matter  as 
this,  he  ought  to  observe  correctly,  and  be  able  to  come 
upon  the  stand  and  testify  concerning  it  distinctly — ^giving 
:ime  and  place  to  all  material  circumstances,  and  particu- 
larly to  conversations  with  the  parties  accused  or  inter- 
.  ested. 

Kilboume  testified  that  in  July,  1869,  he  inspected  and 
stamped  the  spirits  on  the  premises  for  the  defendant, 
which  were  evidently  those  distilled  by  him  in  March  and 
April,  1869.  Kilbourne  did  not  inspect  or  stamp  any  more 
spirits  on  or  at  these  premises  until  the  seizure  above  men- 
tioned. In  the  fall  of  1869,  perhaps  the  last  of  October, 
the  defendant  met  Kilbourne  in  Portland,  when  the  latter 
asked  the  former  about  his  distillery.  Defendant  said  he 
had  not  commenced  distilling,  and  asked  witness  if  there 
had  been  any  change  of  the  law,  to  which  Kilbourne  replied 
that  he  did  not  know,  and  that  defendant  had  better  inquire 
at  the  Assessor's  office.  Again,  when  defendant  came  to 
Portland  with  Mellen  in  February,  Kilbourne  met  him  and 
asked  him  if  he  was  going  to  distill,  or  when  he  got  through. 
Defendant  answered  that  he  had  got  through.  K.  re- 
plied: **,I  will  have  to  go  up  tlien,  soon"  (meaning  to  dis- 
tillery, to  inspect  and  stamp  spirits).  Defendant  said  yes, 
and  asked  if  law  was  same  as  last  year.  Kilboume  replied 
yes.     Defendant  then  said  he  had  got  into  trouble. 

Thus,  wherever  we  find  the  defendant,  or  with  whomsoever 
conversing,  he  speaks  and  acts  as  if  the  distillery  was  his. 
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and  under  his  direction.  The  second  conversation  between 
him  and  Kilboume,  occurred  the  day  after  Mellen's  visit  to 
the  distillery,  when  the  defendant  knew  that  he  was  in 
trouble  and  practically  accused  of  the  very  crime  of  which 
he  has  been  found  guilty.  It  never  occurred  to  him  then, 
nor  at  any  other  time  that  we  know  of,  until  on  this  trial,  to 
claim  that  he  was  not  the  owner  and  operator  of  this  still. 
On  the  other  hand,  if  the  property  had  been  sold  or  trans- 
ferred to  his  father,  or  his  father  was  engaged  in  running 
the  distillery  without  the  defendant's  authority  or  consent, 
and  not  for  his  benefit,  there  is  evidence  of  the  fact,  and 
the  defendant  should  produce  it.  It  is  a  presumption  of 
law,  upon  which  the  jury  were  bound  to  act,  that  when  the 
ownership  of  property  is  shown  to  be  in  a  particular  person, 
it  continues  to  be  so  until  the  contrary  appears. 

The  father  was  present  at  the  trial,  and  was  referred  to 
by  counsel  for  defendant,  as  the  party  who  had  really  done 
this  illegal  distilling.  If  so,  why  not  call  him  as  a  witness. 
Under  the  Act  of  Congress*of  February  25,  1868  (15  Stat. 
37),  he  could  have  been  compelled  to  testify  as  to  the  mat- 
ter, and  his  evidence  could  not  have  been  used  against  him 
in  any  prosecution  against  himself.  The  omission  to  do  this 
is  itself  sufficient  to  justify  the  jury  in  presuming  that  no 
change  of  ownership  or  management  had  taken  place,  and  that 
the  defendant  was  really  engaged  in  the  business  of  distilling, 
and  employing  his  father  to  personally  attend  to  the  process 
for  him.  Upon  this  question,  Mellen's  testimony  may  be 
laid  aside,  and  still  upon  the  facts  the  jury  could  not  have 
come  to  any  other  conclusion  than  they  did. 

Nor  was  this  question  withdrawn  from  the  jury  by  the 
instructions  of  the  Court.  For,  while  they  were  instructed 
that  the  ownership  of  the  property  was  presumed  to  con- 
tinue in  the  defendant  until  the  contrary  appeared,  and  that 
under  the  circumstances — the  proof — they  were  justified 
in  finding  that  the  premises  and  still  continued  to  be  the 
property  of  the  defendant,  as  stated  by  him  to  the  assessor, 
they  were  also  instructed  that  in  subordination  to  the  pre- 
sumption of  law  just  stated,  they  must  determine  that  ques- 
tion for  themselves. 
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But  it  is  said  that  while  the  instruction  did  not  profess  to 
withdraw  the  question  from  the  jury,  as  a  matter  of 
fact  it  was  well  calculated  to,  and  possibly  the  jury  may  have 
mistaken  the  purport  of  it,  and  assumed  without  inquiry 
that  the  ownership  of  the  property  was  in  the  defendant  as 
a  matter  of  law.  I  think  this  is  a  very  improbable  supposi- 
tion, entirely  too  speculative  to  disturb  the  verdict  of  a 
jury  upon.  But  if  it  were  otherwise,  as  the  verdict  is  un- 
doubtedly correct,  both  as  to  law  and  evidence,  it  must 
stand.  A  correct  verdict  should  never  be  set  aside  on  ac- 
count of  error  actual  or  supposed,  in  the  process  or  means 
by  which  it  has  been  obtained. 


John  Johnson  v.   The  Barque  Cyane.  . 

District  Coukt,  Distjmct  of  California, 
April  21,  1870. 

1.  Sunday — Duty  of  Seaman — Rights  op  Mastrb. — A  seaman  has  no  right 
to  refuse  duty  required  of  him  on  a  Sunday,  by  our  calendar,  it  appear- 
ing that  at  the  port  of  Ounalaska,  the  day  owing  to  a  difference  in  the 
calendar,  was  not  observed  as  a  holiday ;  but  the  master  had  no  right  to 
expel  him  from  the  ship  for  such  refusal. 

Before  Hoffman,  District  Judge. 

Sullivan  &  Ellsworth,  Proctors  for  Libellant. 

Piodey  &  Han^ison,  Proctors  for  Claimant. 

Hoffman,  J.  The  facts  in  this  case  are  not  disputed, 
and  the  question  presented  to  the  Court  for  decision  is 
whether  a  seaman  who  had  shipped  for  a  voyage  from 
this  port  to  Ounalaska,  in  the  Territory  of  Alaska  and  back, 
had  a  right  to  refuse  to  perform  his  ordinary  duty,  on  the 
ground  that  such  duty  was  required  of  him  on  a  Sunday, 
notwithstanding  that  the  day  in  question  was  not,  by  the 
custom  and  usage  of  the  port  of  Ounalaska,  where  the  vessel 
lay,  observed  as  a  Sunday  or  holiday.     It  is  not  disputed 
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that  according  to  our  calendar  the  day  was  Sunday,  but  ac- 
cording to  the  calendar  in  use  in  the  late  Bussian  posses- 
sions on  this  continent,  the  day  preArious  had  been  observed 
as  a  Sunday  or  holiday. 

The  duty  required  of  the  seaman  was  to  assist  in  dis- 
charging the  cargo. 

The  contract  of  the  libellant  was  in  the  ordinary  form  of 
shipping  articles.  These  articles  contain  no  agreement  lor 
exemption  from  labor  on  the  part  of  the  crew  on  Sunday, 
or  any  other  sacred  day.  But  it  is  admitted  that  by  usage 
and  custom  no  labor  is  on  that  day  exacted  of  seamen, 
except  such  as  is  necessary  for  the  navigation,  and  care  of 
the  ship,  or  such  as  may  be  rendered  necessary  by  extra- 
ordinary circumstances. 

Admitting,  therefore,  that  this  usage  enters  into,  and 
forms  a  part  of  the  contract,  it  is  nevertheless  apparent  that 
from  its  very  nature  it  can  only  give  to  the  seaman  the  right 
to  exemption  from  duty,  subject  to  the  discretion  of  the 
master.  It  is  for  the  latter  to  determine  what  work  is 
necessary,  and  when  the  labor  of  the  crew  or  of  any  mem- 
ber of  it  is  required. 

In  cases  of  emergency,  growing  out  of  disaster  or  danger 
to  the  ship,  the  necessity  for  the  labor  of  the  crew  may  be 
apparent  to  all.  But  there  are  many  occasions  when  the 
necessity  or  expediency  of  requiring  their  services  may  de- 
pend on  circumstances  known  only  to  the  master,  and  as  to 
the  force  of  which  he  alone  can  judge. 

The  right  of  a  seaman  to  rest  on  Sunday  from  the  labors 
of  the  week,  cannofc  be  more  sacred  than  his  right  to  rest 
during  a  portion  of  each  twenty-four  hours  from  the  labors 
of  the  day;  and  yet  the  master's  right  to  call  all  hands  on 
deck,  and,  if  in  his  judgment  necessary,  to  deprive  the  crew 
of  their  watch  below,  cannot  be  questioned. 

In  all  cases,  obedience  is  the  first  duty  of  the  seaman; 
and  it  is  only  when  the  command  is  clearly  unlawful,  or  the 
duty  exacted  is  plainly  unreasonable  and  unnecessary,  that 
a  refusal  to  obey  can  be  for  a  moment  countenanced. 

In  the  case  of  Plary  v.  The  Washingtony  (Crabbers  R.  p. 
209,)  Judge  Hopkinson  says: 

**  The  libellant  contends  that  he  was  not  bound  to  work 
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on  Sunday.  There  is  no  law  for  this  position.  The  nature 
of  the  service  requires  that  the  men  should  do  so,  and  they 
must  not  be  allowed  to  set  themselves  up  as  judges,  and 
refuse  to  do  thpir  duty  on  such  excuses." 

In  the  case  at  bar,  the  order  of  the  master  seems  to  have 
been  reasonable  and  proper.  By  the  usage  of  the  port 
where  the  vessel  lay,  the  day  was  a  secular  day,  devoted  to 
ordinary  business  and  labor;  and  of  this  the  seaman  may  be 
considered  to  have  had  notice  when  he  entered  into  his  con- 
tract. If  by  the  law,  or  perhaps  by  the  established  usage 
of  the  port,  labor  had  been  prohibited  on  that  day,  he  would 
have  been  entitled  to  the  exemption.  But  certainly  the 
master  cannot  be  bound  to  accord  to  him  all  the  privileges 
secured  by  the  law  or  the  usage  of  the  port  where  the  vessel 
is  Ijdng,  and  also  all  those  allowed  by  the  law  and  usage  of 
the  port  from  which  she  sailed.  The  contract  for  the  sea- 
man's service  contemplates  its  performance  in  part  at  the 
port  of  Ounalaska,  and  as  to  that  part  it  must  be  performed 
according  to  the  law  and  usage  there  prevailing. 

It  did  not  distinctly  appear  at  the  hearing  whether  the 
previous  day  observed  at  Ounalaska  as  a  holiday  had  been 
allowed  to  the  seaman  as  a  day  of  rest.  It  probably  was; 
for  the  master  would  be  unlikely  to  offend  the  sentiments  of 
the  inhabitants  by  a  desecration  of  the  day,  and  when  all 
business  and  labor  on  shore  were  suspended,  the  discharge 
of  the  cargo  by  the  crew  would  almost  necessarily  be  inter- 
rupted. 

The  motives  of  the  libellant  in  refusing  to  work  are  not 
shown.  It  does  not  appear  what  religion  he  professes,  or 
even  that  he  is  a  Christian.  His  refusal,  therefore,  cannot 
be  attributed  to  scruples  of  conscience.  He  has  chosen  to 
stand  on  the  purely  legal  ground  that  no  work  could  be  re- 
quired of  him  on  Sunday,  except  such  as  was  clearly  indis- 
pensable and  necessary;  and  of  this  he  constituted  himself 
the  judge. 

My  opinion  is  that  the  master  had  the  right,  under  the  cir- 
cumstances, to  require  of  him  the  performance  of  his  duty. 
As  the  seaman,  when  the  alternative  was  distinctly  presented 
to  him,  chose  to  leave  the  vessel  rather  than  go  to  work,  he 
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must  be  regarded  as  having  aband6iied  the  service,  and  he 
can  have  no  claim  for.  wages  which  by  his  'own  act  he  was 
prevented  from  earning.  But,  at  the  same  time,  I  consider 
that  the  master's  command  to  the  seaman  to  go  to  work  or 
to  go  ashore,  was  virtually  an  expulsion  from  the  ship  as  a 
penalty  or  punishment  for  his  refusal  to  do  duty.  Had  the 
vessel  been  in  a  foreign  port,  this  would  have  been  clearly 
unlawful.  It  might  even  have  exposed  the  master  to  a 
criminal  prosecution.  Ounalaska,  though  within  our  own 
territory,  is  remote  and  not  much  frequented.  The  seaman's 
refusal  may  have  arisen  from  an  honest  mistake  as  to  his 
rights  and  duties.  I  cannot  affirm  that  conscientious  scru- 
ples may  not  also  have  influenced  him.  His  previous  con- 
duct had  been  good.  He  made  no  objection  to  performing 
his  duty  on  any  other  day. 

The  master  could  have  compelled  him  to  work  by  appro- 
priate punishment,  or  the  threat  of  it,  or  he  might  have 
hired  a  man  in  his  place,  the  expense  of  which,  together 
with  such  deductions  from  his  w^ages  as  the  nature  of  his 
fault  justified,  could  have  been  charged  to  the  seaman.  I 
think  he  had  no  right  to  expel  him  from  the  vessel,  certainly 
he  had  none  to  inflict  that  mode  of  punishment  which  is 
only  allowable  in  extreme  cases,  and  to  impose  in  addition 
a  forfeiture  of  the  wages  already  earned. 

I  think,  therefore,  that  the  libellant  is  entitled  to  recover 
the  wages  due  him  at  the  time  he  left  the  vessel. 


The  Steamship  Fideliter,  Lugebtl,  [Claimant  and 
Appellant)  v.  The  United  States,  [Libellant 
and  Aj)pellee) . 

CiRcurr  Court,  District  op  Oregon, 
May  6,  1870. 

1.  Seizure  Necessary. — There  most  be  an  actual  seizure  before  any  judicial 

proceedings  are  instituted,  to  condemn  a  yessel  for  violation  of  the 
navigation  laws  of  the  United  States. 

2.  Skizube  uust  be  AUiEaEn. — A  seizure  is  a  jurisdictional  fact,  and  must 
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be  alleged  in  a  libel  to  condemn  a  Teasel  for  violation  of  the  navigation 
laws  of  the  United  States. 
3.  Objection  fob  Want  of  Seizure  when  Takei^. — If  a  seizure  is  not  alleged 
in  tlie  libel,  the  objection  may  be  taken  for  the  first  time  in  the  Appellate 
Court. 

Before  Sawyer,  Circuit  Judge. 

Appeal. — ^This  is  a  proceeding  in  Admiralty,  to  condemn 
the  steamship  Fideliter,  for  violation  of  the  laws  of  the 
United  States.  There  was  no  actual  seizure  of  the  vessel 
prior  to  the  filing  of  the  libel,  and  no  seizure  was  alleged. 
No  objection  to  the  libel  on  this  ground  was  taken  in  the 
District  Court,  and  a  decree  was  entered,  condemning  the 
vessel.  An  appeal  having  been  taken,  an  objection  was 
raised  for  the  first  time  in  the  Circuit  Court,  that  no  seizure 
was  alleged,  and,  consequently,  that  the  libel  failed  to  show 
jurisdiction. 

Delos  Lake  and  ARUon  Aiidros,  for  Appellant. 

Joseph  N,  Dolph,  for  Appellee, 

Sawyer,  Circuit  Judge.  The  first  point  made  by  the 
'appellant,  and  which,  if  tenable,  is  fatal,  is,  that  the  District 
Court  had  no  jurisdiction  over  the  vessel,  and  that  this 
Court  has  now  no  jurisdiction. 

The  ground  of  the  objection  is,  that  the  jurisdiction  of  the 
District  Courts  of  causes  of  **  seizure  under  the  laws  of 
import,  navigation  and  trade  of  the  United  States,"  under 
the  provisions  of  section  9  of  the  Judiciary  Act  of  1789  (1 
Stat,  at  L.  77),  does  not  attach,  unless  the, property  judi- 
cially proceeded  against,  is  seized  prior  to  such  proceed- 
ing, either  in  the  district  where  the  proceeding  is  had,  or 
on  the  high  seas,  and  brought  into  such  district.  It  is  in- 
sisted, that  an  open  visible  seizure  by  an  oflScer  of  the 
government,  or  other  person  authorized  by  law  to  seize, 
must  precede  the  commencement  of  the  judicial  proceed- 
ings; and  that  such  seizure  prior  to  the  filing  of  the  libel, 
must  be  alleged  therein,  and  proved  on  the  trial. 

Upon  an  examination  of  the  authorities,  I  find  this  to  be 
the  law  as  settled  by  the  decisions  of  the  National  Courte, 
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*  including  the  Supreme  Court  of  the  United  States.  I  shall 
only  cite  the  authorities,  without  a  restatement  of  the  rea- 
soning upon  which  the  decisions  rest.  (The  Ann,  9  Cranch, 
289;  The  Silver  Spring,  1  Sprague,  551;  The  Octavia,  1 
Gall.  488;  The  Josefa  Segunda,  10  Wheat.  312;  Keene  v. 
United  States,  5  Cranch,  305;  Conkling's  Treatise,  254; 
Ben.  Adm.  301;  Betts' Adm.  68-9;  Gdsteny.  Hoyt,  3  Wheat. 
318;  Eule  22  Admiralty  Eules  Supreme  Court  U.  S.) 

That  the  objection  may  be  taken  in  this  Court  for  the 
first  time  is  clear,  from  the  same  authorities.  In  the  lan- 
guage of  Sprague,  J.  in  The  Silver  Spring,  (1  Sprague  553) : 
**This  is  a  question  of  the  existence  of  those  facts,  which 
will  warrant  the  Court  in  proceeding  to  decree  a  forfeiture. 
In  requiring  a  seizure  by  the  collector,  prior  to  the  filing  of 
the  libel  on  the  part  of  the  government,  the  Legislature  has 
made  that  fact  a  pre-requisite  to  a  condemnation,  and  the 
plea  in  this  case  is  like  the  plea  of  not  guilty  to  an  indict- 
ment, and  puts  in  issue  all  material  allegations  of  the  infor- 
mation; and  ify  upon  the  trial,  it  does  not  appear  that  tliere 
was  a  seizure  previously  to  the  filing  of  the  libel,  the  information 
is  not  sustained,  and  a  forfeiture  will  not  be  decreed."  * 
Upon  a  suggestion  that  the  allegation  of  seizure  is  imma- 
terial, and  might  be  omitted,  the  learned  Judge  said:  "  But 
the  information  would  be  defective  if  the  allegation  were 
omitted."  (Id.  554.)  And  this  is  manifestly  so  under  the 
decision  in  The  Ann,  9  Cranch,  289.  The  seizure  is  a  mate- 
rial jurisdictional  fact.  In  the  latter  case,  the  Court  says : 
*'It  follows  from  this  consideration,  (that  the  place  of  seiz- 
ure should  decide  as  to  the  proper  tribunal),  that  before 
judicial  cognizance  can  attach  upon  a  forfeiture  in  ren^, 
under  the  statutes,  there  must  be  a  seizure;  for,  until  a 
seizure,  it  is  impossible  to  ascertain  what  is  the  competent 
forum.  And,  if  so,  it  must  be  a  good  subsisting  seizure  at 
the  time  when  the  libel  or  information  is  filed  and  allowed. 
If  a  seizure  be  completely  and  explicitly  abandoned,  and 
the  property  restored  by  the  voluntary  act  of  the  party  who 
made  the  seizure,  all  rights  are  gone.  Although  judicial 
jurisdiction,  once  attached,  it  is  divested  by  the  subsequent 
proceedings,  and  it  can  be  revived  only  by  a  neto  seizure" 
(9  Cranch,  291.) 
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The  22(1  Kule  in  Admiralty,  prescribed  by  the  Supreme 
Court,  requiring  the  libel  to  state  the  place  of  seizure,  is 
framed  in  strict  accordance  with  the  law,  as  ihns  settled  by 
the  Courts.  In  this  case,  the  libel-  does  not  allege  a  seiz- 
ure. It  nowhere  appears  that  there  was  a  seizure,  and  the 
libel  is,  therefore,  substantially,  and  not  merely  technicaUy, 
defective,  in  failing  to  state  a  material  jurisdictional  fact, 
without  which  the  Court  cannot  proceed  to  decree  a  for- 
feiture, (See  also,  as  bearing  upon  this  point,  Kempe^sLesses 
V.  Kennedy,  5  Crunch,  185;  Tamer  v.  President  &c.  4  Dall. 
8;  McCormich  v.  Sullivan,  10  Wheat.  199;  Hodgson  v.  Bota- 
erbank,  5  Cranch,  303;  Capron  v.  Van  Noorden,  2  Id.  126; 
Sullivan  v.  Fulton  Steamboat  Co.,  6  Wheat.  450;  8  Pet.  112; 
Id.  148.)  It  is  conceded  also,  that  there  was,  in  fact,  no 
seizure,  so  that  an  amendment  would  be  of  no  avail. 

It  follows,  therefore,  that  the  decree  of  the  District  Court 
must  be  reversed,  and  the  libel  dismissed. 

Decree  accordingly 


J.  B.    Fitch    v.  William    Cornell,    A.  R.   Tun- 
stall,  Jonathan  Moore  and  Jacob  Kline,  Jr. 

CiBcuiT  Court,  District  of  Oregon, 
May  10  1870. 

1.  Ejectmemt.    When  Landlord  mat  be  made  Dependant. — A  landlord  has 

no  right  to  apply  to  be  made  defendant  in  an  action  of  ejectment  in 
place  of  the  tenant  nntil  the  latter  files  his  answer,  stating  **  that  he  is 
in  possession  only  as  the  tenant  of  another,  naming  him  and  his  place 
of  residence."     (Or.  Code,  226.) 

2.  Answer  should  State  Facts,  not  Evidence. — A  defendant  in  ejectment 

should  state  in  his  answer  the  nature  and  duration  of  the  estate  he  claims 
in  the  premises,  if  any,  but  not  the  evidence  of  it.     (Or.  Code,  226-7.) 

3.  Exhibit,  No  Pabt  op  a  Pleading. — ^An  exhibit  is  no  part  of  a  pleading 

in  an  action  at  law;  a  record  or  instrument  should  be  stated  in  a  pleading 
either  according  to  its  tenor  or  legal  effect. 

4.  Divorce,  Disposition  op  Property  op  the  Parties.— The  Oregon  Act  of 

January  17,  1854,  relating  to  marriage  and  divorce,  which  gave  the  Court 
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granting  a  divoroe  power  to  *'  make  such  a  disposition  of  the  property 
of  the  parties"  as  might  appear  "  jast  and  equitable"  under  the  circum- 
stances of  the  case,  and  to  *'  make  such  disposition  of  and  provision  for 
the  children  as  shall  appear  most  expedient, "  did  not  authorize  such 
Court  to  give  the  property  of  either  parent  to  the  children,  except  during 
their  minority,  and  as  a  means  of  providing  for  their  nurture  and  educa- 
tion during  such  minority. 

5.  MiMOB  Defendants,  How  Jubisdiction  of  Aoquibed. — A  general  guar- 

dian cannot  voluntarily  appear  for  minor  defendants,  but  they  must 
be  served  with  process,  and  a  guardian  ad  litetn  appointed  for  them, 
when  brought  into  Court. 

6.  JcmoicBNT  IN  Ejectment  when  no  Bab  to  Anotheb  Action. — If  a  ver- 

dict for  the  defendant  in  an  action  of  ejectment,  only  states  that  the  de- 
fendant is  entitled  to  the  possession  of  the  premises,  a  judgment  therein 
is  not  necessarily  a  bar  to  another  action  between  the  same  parties  for 
the  same  property.     (Or.  Code,  227.) 

7.  Mesne  Pbofits.— Set-Off. — A  plea  of  set-off  for  permanent  improve- 

ments made  upon  the  premises  in  an  action  for  mesne  profits,  is  not 
sufficient,  unless  it  allege  that  such  improvements  were  made  by  the  de- 
fendant, or  those  under  whom  he  claims  while  holding  under  color  of 
title,  adversely  to  the  claim  of  the  plaintiff  and  in  good  faith.  (Or. 
Code,  227.) 

Before  Deady,  District  Judge. 
Joseph  N.  Dolph  and  Walter  W.  Thayer^  for  plaintiff. 
Erasmus  D.  ShaUuck,  for  defendants. 

Deady,  J.  This  action  was  commenced  April  16,  1869, 
to  recoTer  the  possession  of  lots  3,  4,  5  and  6,  in  block 
111,  in  the  city  Portland,  against  George  W.  Darand,  then 
in  the  actual  possession  of  the  premises. 

The  complaint  alleges  that  the  plaintiff  is  a  citizen  of 
the  State  of  California,  and  said  Durand  is  a  citizen 
and  resident  of  Oregon;  that  plaintiff  is  the  owner  in  fee- 
simple  of  the  property  sued  for,  and  entitled  to  the  imme- 
diate possession  thereof;  and  that  the  defendant  Durand  is 
wrongfully  in  possession  of  the  same  and  withholds  such 
possession,  to  the  damage  of  plaintiff  $1,000. 

Among  the  papers  in  the  case  is  one  purporting  to  be  the 
answer  of  Durand,  and  signed  by  his  attorneys,  and  verified 
by  him  on  April  27,  1869.  The  paper  is  attached  to  the 
separate  applications  of  William  Cornell  and  others  to  be 
made  defendants  in  place  of  Durand,  the  outer  one  of  which 
is  marked  ''Filed  May  3,  1869."    I  presume  it  was  assumed 
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by  the  attorney,  that  this  answer  being  attached  to  these 
applications,  it  became  a  part  of  them,  and  was  filed  with 
them.  But  this  is  a  mistake.  It  has  no  connection  with 
them,  and  ought  not  to  have  been  attached  to  them.  It 
comes  from  another  source,  and  should  have  been  filed 
before  the  applications  were  entitled  to  be  heard.  A  land- 
lord has  no  right  to  apply  to  be  substituted  as  defendant  in 
place  of  the  party  who  is  in  actual  possession  and  sued, 
until  the  latter  by  his  answer  made  and  filed  in  Court,  declares 
'*that  he  is  in  possession  only  as  the  tenant  of  another, 
naming  him,  and  his  place  of  residence."  (Or.  Code,  226.) 
Such  slovenly  and  irregular  practices  touching  matters  of 
this  kind  are  often  in  after  times  the  cause  of  innocent  par- 
ties being  involved  in  unnecessary  and  expensive  litigation, 
and  therefore  ought  not  to  be  tolerated  by  the  Courts.  For 
this  reason  I  call  attention  to  it  in  this  instance.  Having 
done  so,  I  will  assume  for  the  purposes  of  this  case,  that  it 
was  in  fact  filed,  although  not  so  endorsed,  by  being  lodged 
in  the  Clerk's  office,  and  placed  by  the  Clerk  among  the 
papers  of  the  case,  and  that  therefore  Cornell  and  others 
had  a  legal  right  to  be  made  defendants  in  place  of  Durand, 
the  party  in  possession. 

The  answer  of  Durand  admits  that  he  is  in  possession  of 
the  premises,  but  alleges  that  he  holds  such  possession  as 
the  tenant  of  William  Cornell,  S.  M.  Tunstall  and  Mary 
Jane,  his  wife,  Jonathan  Moore  and  Jacob  Cline,  residents 
of  Multnomah  County,  in  the  district  aforesaid. 

On  May  5,  1869,  William  Cornell,  in  pursuance  of  the 
order  of  the  Court  making  himself  and  the  others  aforesaid 
defendants,  in  place  of  Durand,  filed  an  answer  to  the  com- 
plaint, which  contains  the  following  pleas  or  defenses : 

1.  A  specific  denial  of  each  material  allegation  of  the 
complaint,  except  the  citizenship  of  the  parties  and  the 
possession  of  the  defendants. 

2.  That  the  defendant  is  the  owner  in  fee  of  an  undivided 
one  fourth  of  the  premises,  for  which  he  defends.  This 
plea,  instead  of  stopping  here,  proceeds  at  length  to  state 
the  evidence  which  th^  defendant  claims  proves  the  fact  that 
he  is  the  owner  of  such  undivided  interest  iu  the  premises. 
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This  part  of  the  plea  will  be  omitted  here  and  stated  in 
the  evidence. 

3.  That  the  plaintiff  ought  not  to  have  and  maintain  this 
action,  because  in  an  action  heretofore  brought  by  one  Jacob 
Cline  to  recover  the  possession  of  the  same  premises  against 
John  Hulery,  in  the  Circuit  Court  for  the  County  of  Mult- 
nomah, and   State  of   Oregon,   in  which  one   Mary  Cline, 
guardian  for  her  minor  children  Antha,  Isabella,   Mary 
Jane  and  Jacob  Cline,  was  admitted  by  the  order  of  said 
Court  as  a  defendant  in  place  of  said  Hulery,  as  guardian 
aforesaid,  it  was  on  December  5,  1863,  by  the  judgment  of 
said  Court  determined  that  said  Mary  Cline,  as  guardian 
aforesaid,  was  entitled  to  the  possession  of  said  premises, 
and  that  Jacob  Cline  take  nothing  by  his  said  action;  and 
that  afterwards  the  said  Jacob  Cline  appealed   from   the 
judgment  of  tlie  said  Circuit  Court  to  the  Supreme  Court  of 
the  State  aforesaid,  and  said  Supreme  Court,  on  hearftig 
and  consideration  of  said  appeal  gave  judgment  on  Septem- 
ber —  1864,   affirming  the  judgment  of  the  said   Circuit 
Court,  which  still  remains  in  full  force  and  effect;  and  that 
said  judgments  of  said  Circuit  and  Supreme  Courts  are  con- 
clusive as  to  the  estate  in  said  premises,  and  to  the  right  to 
the   possession  thereof  upon   said   Cline  and  all  peraons 
claiming  under  him  since  the  commencement  of  said  action, 
and  that  the  only  right  or  title  held  by  the  plaintiff  herein, 
is  derived  from  Cline  since  said  action  was  commenced. 

4.  That  the  defendant  and  those  under  whom  he  claims 
since  November  26,  1862,  have  made  permanent  improve- 
ments upon  the  premises,  of  the  value  of  $1,000,  which  sum 
he  offers  to  set-off  against  any  sum  that  the  plaintiff  herein 
may  be  found  entitled  to  as  damages  on  account  of  the  de- 
fendant's occupation  of  the  premises. 

The  other  three  defendants  filed  separate  and  similar 
answers,  Mary  Cline  appearing  and  answering  for  her  ward, 
Jacob  Cline  aforesaid.  On  May  6,  the  plaintiff*  filed  sepa- 
rate replications  to  the  answers  of  the  defendants.  These 
do  not  contain,  as  they  should,  separate  replies  to  the  sepa- 
rate defenses  in  said  answers,  of  title  in  the  defendants,  and 
jA  former  adjudication  of  the  right  to  the  possession  of  the 
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premises.  As  to  the  plea  of  title,  they  deny  that  the  de- 
fendants are  each  the  owners  of  an  undivided  fourth  of  the 
premises,  or  of  any  estate  or  interest  therein,  and  tlien  pro- 
ceed to  reply  to  the  evidence  of  defendants'  alleged  title,  as 
set  forth  in  the  plea  of  title  in  the  answer — either  denying 
the  facts  stated,  or  the  legal  conclusions  sought  to  be  drawn 
therefrom.  The  proper  reply  to  this  part  of  these  pleas 
would  have  been  a  motion  to  strike  out  for  redundancy. 
As  to  the  pleas  of  former  adjudication,  the  replications 
admit  that  an  action  was  brought  in  the  Circuit  Court  afore- 
said, by  Jacob  Cline  against  John  Hulery,  to  recover  pos- 
session of  the  premises  in  the  complaint  mentioned,  as 
stated  in  said  pleas,  but  deny  that  it  was  adjudged  therein 
that  said  Cline  take  nothing  by  said  action,  or  that  the  same 
was  brought  for  the  identical  causes  as  this,  or  that  ''all 
the  matters  involved  in  this  action  were  adjudged  or  finally 
determined"  therein;  '*and  alleges  that  a  true  copy  of  tlie 
judgment  in  said  action  is  hereto  attached  and  marked  A;" 
and  denies  that  said  judgment  of  the  Circuit  and  Supreme 
Court  aforesaid,  are  conclusive  as  to  the  estate  in  said  prop- 
erty, or  as  to  the  right  to  the  possession  thereof  upon  said 
Jacob  Cline,  or  those  claiming  under  him  as  alleged  in  said 
pleas. 

As  to  the  so-called  exhibit  A,  attached  to  the  replications, 
it  cannot  be  regarded  as  a  part  of  them.  There  is  no  such 
thing  as  an  exhibit  in  pleadings,  in  an  action  at  law.  A 
record  or  instrument  must  be  stated  in  a  pleading  accord- 
ing to  its  legal  effect,  or  according  to  the  tenor  thereof,  and 
its  legal  operations  referred  to  the  Court.  (Gould's  Plead. 
156-60.)  The  plaintiff  by  his  replication,  denies  that  the 
action  mentioned  in  this  record  or  so-called  exliibit  A,  was 
brought  for  the  same  causes  of  action  as  this,  and  also 
denies  that  the  legal  effect  claimed  for  such  record  by  the 
defendants  in  their  answers.  This  is  sufficient,  so  far  as 
the  pleadings  are  concerned.  The  burden  of  proof  is  upon 
the  defendants,  to  show  the  existence  of  such  a  record,  and 
that  they  have  correctly  stated  its  legal  effect. 

From  the  evidence  it  appears : 

I.     That  in  1836,  in  the  State  of  Illinois,  Jacob  Cline  and. 
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Mary  Cline  were  intermarried,  and  that  they  continued  to 
live  together  as  husband  and  wife,  until  1862,  and  that  since 
1844,  they  have  resided  in  Multnomah  County,  Oregon. 

II.  That  on  September  26,  1862,  Maiy  Cline  commenced 
a  suit  against  Jacob  Cline,  her  husband,  for  a  divorce  from 
the  bonds  of  matrimony,  on  account  of  adultery  and  harsh 
and  cruel  treatment,  and  for  the  custody  and  guardianship 
of  four  minor  children  of  said  marriage,  and  for  a  division 
of  Jacob's  property,  and  an  allotment  of  so  much  thereof  to 
said  Mary,  as  might  be  just  and  equitable  under  the  cir- 
cumstances; and  that  Mary  was  the  owner  in  her  own  right 
of  one  half  of  the  donation  claim  of  640  acres  of  said  Jacob 
and  Mary,  of  the  value  of  $2,500;  and  that  said  Jacob  was 
the  owner  of  the  other  half  of  said  donation  claim,  together 
with  other  real  property  situate  in  the  city  of  Portland,  of 
the  value  of  $18,000,  and  of  personal  property  of  the  value 
of  $5,000,  all  of  which  has  been  acquired  since  the  marriage 
aforesaid,  except  $1,500  which  Jacob  possessed  at  that  time; 
and  that  there  were  then  living  seven  children,  the  issue  of 
said  marriage,  four  of  whom  were  minors  between  the  ages 
of  nineteen  and  seven  years. 

III.  That  on  November  26,  1862,  said  Circuit  Court  by 
its  decree  then  given,  in  said  suit  for  divorce,  etc.,  adjudged 
and  provided,  that  the  parties  thereto  be  divorced  from  the 
bonds  of  matrimony;  and  that  said  Mary  *'  have  the  custody 
and  guardianship  of  the  four  minor  children  of  the  parties 
mentioned  in  the  complaint,  to  wit :  Antha,  Isabella,  Mary 
Jane  and  Jacob,  and  the  care  and  control  of  their  estate 
during  their  minority  respectively;"  and  that  the  defend- 
ant's half  of  the  donation  claim  aforesaid,  and  lots  five  and 
six  in  block  seven,  in  the  city  of  Portland,  then  owned  by 
Jacob,  be  given  to  and  *' vested  in  said  Mary,  to  have  and 
to  hold  to  her  own  use  during  her  natural  life,"  which  real 
property,  according  to  the  statements  of  said  parties  in  their 
respective  pleadings,  was  then  of  about  the  value  of  $5,200; 
and  also  that  certain  furniture  owned  by  said  Jacob,  of  the 
value,  according  to  the  statements  aforesaid,  of  about  $500, 
"  be  given  to,  and  transferred  to  said  Mary,  to  have  and  to 
hold  the  same  to  her  own  use;"  and  that  said  Jacob  pay  to 

12 


162  Fitch  v.  Cornell.  [Cir.  Ct. 

i • 

OpiDion  of  the  Court — Deady,  J.  LM*y» 

said  Mary  the  sum  of  11,500  in  money  out  of  the  remainder 
of  said  .property  in  two  payments  within  the  period  of  six 
months  thereafter;  and  also  '^  all  the  right,  title  and  interest 
of  said  Jacob  in  and  to  lots  three,  four,  five  and  six,  in  block 
111  in  the  city  of  Portland,  be  and  the  same  is  divested  out 
of  the  said  Jacob,  and  the- same  is  hereby  vested  in  the  four 
minor  children  of  the  parties,  to  wit;  Antha,  Isabella, 
Mary  Jane  and  Jacob,  as  tenants  in  common,  to  have  and 
to  hold  the  same  with  the  appurtenances  to  them  and  their 
heirs  forever,  and  the  same  Jacob  is  hereby  ordered  and 
required  to  deliver  over  to  the  said  minors  or  their  guar- 
dian, the  possession  of  said  property,  and  said  guardian  4s 
hereby  required  to  use  and  apply  the  issues,  rents,  and 
profits  of  said  estate,  to  the  maintenance  and  education  of 
said  minors  respectively,  according  to  their  interest  during 
their  minority,  which  last  mentioned  property  is  the  same 
ior  the  possession  of  which  this  action  is  brought,  and 
which  at  the  date  of  said  decree,  according  to  the  state- 
ments of  the  parties  aforesaid,  was  of  the  value  of  about 
$3,600;  and  furtlier,  that  the  remaining  property  and 
pecuniary  rights  of  Jacob  not  disposed  of  by  said  decree, 
remain  to  him  as  if  the  same  had  not  been  made. 

IV.  That  Jacob  paid  said  sum  of  $1,500  to  said  Mary, 
and  also  the  costs  of  said  suit;  and  that  on  November  25, 
1863,  Jacob  gave  notice  of  an  appeal  from  the  decree  afore- 
said to  the  Supreme  Court  of  the  State  of  Oregon,  and  that 
on  September  21,  1864,  said  Supreme  Court,  on  motion  of 
respondent,  dismissed  said  appeal,  without  hearing  the 
cause  upon  its  merits,  because  so  far  as  appears,  no  tran- 
script thereof  was  filed  by  appellant  in  said  Court. 

V.  That  on  October  8,  1863,  said  Jacob  Cline  brought  an 
action  in  the  Circuit  Court  aforesaid  against  John  Hulery, 
to  recover  possession  of  the  lot  in  controversy,  alleging  in 
his  complaint  therein,  that  he  was  the  owner  in  fee  and 
entitled  to  the  possession  of  the  premises,  and  that  the  said 
Hulery  was  wrongfully  in  the  possession  thereof.  On  the 
same  day  Hulery  was  duly  served  with  process  requiring 
him  to  appear  and  answ^er  the  complaint  by  November  9, 
which  he  failed  to  do.     On  November  14,  Cline  moved  for 
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a  judgment  against  Hnlery;  and  on  the  same  day  Mary 
Cline  moved  for  leave  to  appear  and  answer  as  the  land- 
lord of  Hulery.  Accompanying  this  latter  motion,  was  the 
affidavit  of  Mary  to  the  effect  that  the  property  in  question 
belonged  to  her  children,"  and  as  their  guardian,  she  was 
entitled  to  the  possession  of  the  same;  and  that  she  had 
iQuted  it  to  Hulery,  and  had  no  notice  of  the  pendency  of 
the  action  until  the  day  before,  whereupon  said  Circuit 
Court  denied  the  motion  of  Jacob  and  allowed  the  motion  of 
Mary.  On  November  16,  Mary  filed  an  answer  to  the  com- 
plaint of  Jacob,  wherein  she  denies  that  he  is  the  owner  of 
the  premises  and  entitled  to  the  possession  thereof,  and 
pleads,  according  to  the  tenor  thereof,  so  much  of  the  decree 
in  the  suit  of  divorce  above  mentioned,  as  relates  to  the 
premises  in  controversy,  and  that  as  guardian  of  the  minor 
children  aforesaid,  she  had  rented  said  property  to  Hulery, 
who  was  then  in  the  possession  of  the  same  as  her  tenant;  and 
that  she  was  applying  the  jents  and  profits  of  said  property 
to  the  support  of  said  children,  in  pursuance  of  said  decree. 

VI.  That  the  action  aforesaid  was  tried  by  the  said  Cir- 
cuit Court,  without  the  intervention  of  a  jury,  and  on  De- 
cember 4,  the  said  Court  found,  as  a  conclusion  of  fact,  that 
*' Mary  Cline  is  the  guardian  of  the  minor  children  named 
in  the  answer,  and  as  such,  was  at  the  time  of  the  commence- 
ment of  this  suit,  and  is  by  her  tenant,  the  defendant 
Hulery,  in  possession  of  the  premises  described  in  the  com- 
plaint;" and  **  that  the  decree,  an  eoctract  of  which  is  set  out 
in  the  answer,  remains  unreversed,  and  at  the  date  of  the 
answer  not  appealed;"  and  that  said  Court  also  found  ^'  as  a 
conclusion  of  law  from  these  fapts,  that  the  defendant  Mary 
Cline,  as  guardian,  etc.,  the  defendant  John  Hulery  as  her 
tenant,  is  entitled  to  the  possession  of  said  premises."  And 
afterwards,  on  December  5,  the  Court  aforesaid  gave  judg- 
ment in  said  action  and  upon  said  findings,  as  follows : 

**  This  cause  being  submitted  to  the  Court  upon  the  plead- 
ings and  an  agreed  statement  of  facts,  the  Court  finds  that 
the  defendant  Mary  Cline,  as  guardian,  and  the  defendant 
Hulery  as  her  tenant,  are  entitled  to  the  possession  of  the 
premises  described. in  the  complaint,  and  it  is  ordered  and 
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adjudged  by  the  Court  that  the  defendant  Mary  Cline,  as 
guardian,  and  defendant  John  Hulery  as  her  tenant,  do  have 
and  hold  the  possession  of  said  premises,  and  that  they  re- 
cover of  and  from  the  plaintiff  their  costs  and  disbursements, 
to  be  taxed."  And  that  afterwards  Jacob  Cline  took  an 
appeal  from  said  judgment  of  said  Circuit  Court  to  the  Su- 
preme Court  of  the  State  of  Oregon,  upon  the  hearing  and 
consideration  of  which,  it  was  determined  by  said  Supreme 
Court,  on  September  27,  1864,  that  there  was  no  error  in 
the  record  of  the  proceedings  in  the  Court  below,  and  that 
its  judgment  "be  in  all  things  affirmed." 

VU.  That  in  the  month  of  August,  1862,  Jacob  Cline 
became  and  was  the  o^Tier  in  fee  simple  of  the  premises,  and 
that  soon  after  the  decree  of  divorce  aforesaid,  Mary  Cline, 
with  the  knowledge  of  Jacob,  received  the  rent  from  the 
tenant  in  possession  of  the  same,  and  after  said  tenant  left 
the  premises  she  rented  them  to  Hulery  aforesaid,  and  that 
the  use  and  occupation  of  the  same  since  November,  1862, 
has  been  worth  not  less  than  $45  per  month,  or  $520  per 
annum;  and  that  on  December  9,  1868,  Jacob  Cline  and 
Sarah  Ellen,  his  wife,  executed  a  conveyance  of  the  prem- 
ises to  the  plaintiff  herein;  and  that  Isabella  aforesaid 
intermarried  with  one  James  Campbell  in  the  month  of 
December,  1867,  and  that  afterwards  and  before  December, 
1868,  she  and  her  said  husband  duly  executed  a  conveyance 
of  an  undivided  one  fourth  in  the  premises  to  the  defendant 
Moore;  and  that  Antha  aforesaid  intermarried  with  one 
Peter  Cline  prior  to  December,  1868,  and  afterwards  and 
prior  to  the  last  mentioned  date,  she  and  her  said  husband 
duly  executed  a  conveyance  of  an  undivided  one  fourth 
interest  in  the  premises  to  the  defendant,  Cornell;  and 
that  Mary  Jane  aforesaid,  after  the  decree  of  divorce  afore- 
said, and  before  the  commencement  of  this  action,  inter- 
married with  one  S.  M.  Tunstall,  one  of  the  defendants 
herein;  and  that  said  Antha,  Isabella  and  Mary  Jane  had 
each  arrived  at  the  »ge  of  majority  before  the  commence- 
ment of  the  action,  and  that  Jacob  Cline  junior  is  now  aged 
fifteen  vears  and  six  months. 

Upon  this  statement  of  the  case,  two  principal  questions 
arise,  and  were  argued  by  counsel. 
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1.  Had  the  Circuit  Court  of  Multnomah  County  jurisdic- 
tion and  power  in  the  suit  for  divorce  between  Mary  and 
Jacob  Cline,  to  take  the  property  of  the  latter  and  vest  it  in 
his  children,  or  any  of  them  ?    and, 

2.  Is  the  plaintiff  barred  from  maintaining  this  action  to 
recover  the  possession  of  the  premises  by  reason  of  the 
judgment  of  said  Circuit  Court,  in  the  action  of  Jacob 
Cline  against  Hulery  aforesaid. 

The  answer  to  the  first  question  depends  upon  the  con- 
struction to  be  given  to  the  statute  then  in  force,  entitled — 
"An  Act  relating  to  marriage  and  divorce,"  passed  Jan. 
17,  1854,  and  which  took  effect  on  the  first  of  May  follow- 
ing. The  second  and  last  chapter  of  the  Act  is  entitled — 
"Divorce  and  Alimony."  After  defclaring  the  causes  for 
which  a  divorce  might  be  granted,  and  in  what  Court  the 
proceedings  should  be  had,  and  the  mode  of  them,  the  Act 
provides  as  follows : 

"  Sec.  7.  The  Court  in  granting  a  divorce,  shall  make 
such  disposition  of,  and  provision  for  the  children,  as  shall 
appear  most  expedient  under  all  the  circumstances,  and 
most  for  the  present  comfort  and  future  well  being  of  such 
children."    ***** 

"  Sec.  8.  In  granting  a  divorce,  the  Court  shall  also 
make  such  a  disposition  of  the  property  of  the  parties  as 
shall  appear  just  and  equitable,  having  regard  to  the 
respective  merits  of  the  parties,  and  the  condition  in  which 
they  will  be  left  by  such  divorce,  and  to  the  party  through 
whom  the  property  was  acquired,  and  the  burdens  imposed 
upon  it,  for  the  benefit  of  children."    *    *    * 

"Sec.  10.  When  the  marriage  shall  be  dissolved  by  the 
husband  being  sentenced  to  imprisonment,  and  when  a  di- 
vorce shall  be  ordered  for  the  cause  of  adultery  committed 
by  the  husband,  the  wife  shall  be  entitled  to  her  dower  in 
his  lands  in  the  same  manner  as  if  he  were  dead;  but  she 
shall  not  be  entitled  to  dower  in  any  other  case  of  divorce." 
(Or.  Stat.  1855,  p.  540.) 

This  Act  remained  in  force  until  June  1,  1863,  when  it 
was  superseded  by  Title  VII,  of  Chapter  V  of  the  Civil 
Code,  passed  October  11,  1862.     (Or.  Code,  269.)    If  the 
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Act  has  received  a  settled  construction  in  the  Courts  of 
Oregon,  it  is  the  duty  of  this  Court  to  follow  such  construc- 
tion. But  I  do  not  think  it  can  be  said  to  have  received 
such  a  construction.  It  contained  no  provision  for  an  ap- 
peal from  the  inferior  Courts  in  which  the  original  juris- 
diction was  vested,  to  the  Supreme  Court,  and  therefore  its 
provisions  never  came  before  the  latter  Court,  and  were 
never  directly  considered  or  expounded  by  it.  During  the 
existence  of  the  Act,  the  decisions  of  the  District  Courts, 
until  the  State  organization  went  into  operation  in  1859, 
and  thereafter  the  Circuit  Courts,  were  final  in  each  case. 
The  defendants  have  produced  five  decrees  of  these  Courts 
in  support  of  the  position  that  the  Act  authorized  the  Court 
to  give  the  real  property  of  the  parties,  or  either  of  them, 
to  the  children. 

In  Horner  v.  Horner^  on  September  5,  1855,  there  was  a 
decree  of  divorce  on  the  complaint  of  the  wife.  The  parties 
were  in  possession  of  a  donation  claim  of  640  acres,  under 
the  Act  of  Congress,  each  being  entitled  to  one  half  thereof 
in  his  or  her  own  right.  The  Court  (Olney,  Judge)  gave 
the  wife  her  half  of  the  land,  and  gave  the  husband's  half  to 
two  minor  children  of  the  parties. 

In  Shivcly  v.  Shivelyy  on  June  15,  1857,  there  was  a  di- 
vorce granted  on  the  complaint  of  the  wife.  The  parties 
were  in  possession  of  a  donation  claim,  and  the  Court 
(Olney,  Judge)  gave  the  husband  his  half  of  the  land,  and 
gave  the  wife  s  half  to  the  minor  children  of  the  marriage. 

In  Fozetie  v.  Fozetie,  on  August  15,  1859,  there  was  a 
divorce  granted  on  the  complaint  of  the  wife,  and  the  par- 
ties appear  to  have  been  in  possession  of  a  donation  claim 
of  640  acres.  The  Court  (Wait,  Judge),  divided  the  wife's 
half  of  the  claim  between  herself  and  two  minor  children, 
but  made  no  disposition  of  the  husband's  half. 

In  Soverns  v.  Sovenw,  on  November  29,  1860,  there  was  a 
divorce  granted  on  complaint  of  the  wife.  The  Court 
(Wait,  Judge),  divided  the  land  of  the  husband  (160  acres) 
between  the  wife  and  one  minor  child  of  the  marriage. 

In  Stone  v.  Stone,  on  August  6,  1859,  a  divorce  was 
granted  on  the  complaint  of  the  wife.     The  parties  were  in 
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possession  of  a  donation  claim  of  640  acres.  The  Court 
(Wait,  Judge)  gave  the  husband  his  half  of  the  claim,  and 
divided  the  wife's  half  between  herself  and  one  infant  child 
of  the  marriage. 

No  other  instances  of  the  exercise  of  this  power  have 
been  shown,  and  these  are  confined  to  one  judicial  district 
of  the  State,  the  same  in  which  Cline  v.  Cline  was  decided. 
In  the  other  judicial  districts,  no  such  construction  appears 
ever  to  have  been  given  to  the  act,  and  only  in  these  com- 
paratively few  instances  in  a  period  of  nine  years,  in  that 
one.  If  this  state  of  things  is  any  evidence  of  a  settled 
construction  of  the  statute  by  the  Courts  of  Oregon,  it  is 
against  the  one  claimed  by  the  defendant. 

I  conclude,  then,  that  the  question  is  unsettled,  and  that 
this  Court  must  construe  the  act  for  itself. 

The  primary  object  of  the  statute  was  to  authorize  and 
provide  for  the  dissolution  of  the  marriage  relation  in  cer- 
tain cases  when,  on  account  of  the  neglect,  misconduct  or 
un6tness  of  one  of  the  parties  to  it,  the  other,  in  the  judg- 
ment of  the  Legislative  Assembly,  ought  no  longer  to  be 
bound  by  it.     But  when  a  divorce  is  granted,  the  parties 
are  not  restored  to  their  original  condition,  and  it  becomes 
necessary  to  provide  for  and  adjust  the  rights  of  the  parties 
in  and  to  the  property  of  each  other,  and  to  make  disposi- 
tion of  and  provide  for  the  future  custody  and  maintenance 
of  the   minor  children   of  the   marriage.     This  power  is 
merely  incidental  to  that  of  granting  the  divorce,  and  there- 
fore ought  not  to  be  extended  or  applied  farther  than  is 
necessary  and  convenient  to  provide  for  the  altered  circum- 
stances of  the  parties  directly  consequent  upon  their  judicial 
separation.     Unless  a  divorce  is  granted,  the  Court  has  no 
power  over  the  property  or  children  of  the  parties.     The 
power  to  dispose  of  the  property  of  the  parties  is  not  an 
unqualified  one.     Certainly  it  would  not  be  contended  that 
the  Legislature  intended  to  give  the  Court  power  in  its  dis- 
cretion  to   dispose  of  the  property  by  giving  it  to   the 
parents  of  the  parties,  or  to  their  cousins  or  strangers,  or 
to  charitable  uses;  nor,  it  seems  to  me,  could  the  rights  of 
creditors  be  prejudiced  or  excluded  by  such  disposition. 


168  Fitch  v.  Cornell.  [Cir.  Ct. 

Opinion  of  the  Court — Deady,  J.  [^ay? 

In  making  this  disposition,  the  Court  is  required  bj  the 
act  to  have  "  regard  to  the  respective  merits  of  the  parties;" 
that  is,  the  parties  whose  property  is  to  be  disposed  of,  are 
the  parties  whose  '*  respective  merits"  are  to  be  regarded 
by  the  Court  in  making  such  disposition.  Now,  the  neces- 
sary inference  from  this  clause  is,  that  in  disposing  of  the 
property  the  Court  is  confined  to  the  parties  whose 
* 'merits"  it  is  required  to  consider  in  making  it.  These 
parties  are  the  parties  to  the  suit — the  husband  and  wife — 
and  not  other  persons,  whether  strangers  or  relations,  lineal 
or  collateral.  Again,  the  Court  in  disposing  of  the  prop- 
erty of  the  parties,  is  to  have  regard  **to  the  condition  in 
which  they" — the  parties  to  the  suit — **  will  be  left  by  such 
divorce;"  and  also  **  to  the  party" — one  of  the  parties  to 
the  suit — '*  through  whom  the  property  was  acquired,"  and 
**  to  the  burdens  imposed  upon  it" — the  property  divided 
between  the  parties — **for  the  benefit  of  children.*' 

From  these  considerations  I  conclude,  that  section  8, 
which  authorizes  the  Court  granting  a  divorce  ''  to  make 
such  disposition  of  the  property  of  the  parties,  as  shall  ap- 
pear just  and  equitable,  cannot  nor  ought  not  to  be  con- 
strued as  giving  power  to  such  Court  to  dispose  of  such 
property  by  giving  it  to  third  persons — even  if  they  were 
the  children  of  such  parties.  The  only  disposition  of  the 
property  which  this  section  authorizes  the  Court  to  make,  is 
one  between  the  parties  to  the  suit.  Whether  its  power  in 
this  respect  is  absolute  or  not,  is  a  serious  question,  but  for 
the  purposes  of  this  action  it  may  be  admitted  to  be  un- 
limited. 

fiut  it  is  claimed  that,  under  the  clause  already  quoted 
from  sectign  7  of  the  act,  the  Circuit  Court  had  power  to 
give  the  premises  in  controversy  to  the  minor  children  of 
Cline.  This  clause  provides  that,  "  the  Court  in  granting 
a  divorce,  shall  make  such  disposition  and  provision  for  the 
children  as  shall  appear  expedient  under  the  circumstances, 
and  most  for  the  present  comfort  and  future  well-being  of 
such  children."  This  power  to  dispose  of  and  make  pro- 
vision for  children,  is  given  to  the  Court  by  the  statute 
only  as  an  incident  to  the  power  to  grant  a  divorce.    There- 
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fore,  as  has  been  said  of  the  power  to  dispose  of  the  property 
of  the  parties,  it  ought  not  to  be  extended  or  applied  far- 
ther than  is  necessary  and  convenient  for  the  altered  cir- 
cumstances of  the  parties  directly  consequent  upon  their 
judicial  separation. 

During  the  marriage,  the  custody  of  the  children  belongs 
to  the  parents  jointly,  subject  to  the  ultimate  authority  of  the 
father  as  the  head  of  the  family,  but  upon  a  divorce  being 
granted,  it  is  or  may  be  impossible'  that  this  joint  custody 
can  be  continued.  To  meet  this  emergency,  the  Court  is 
authorized  to  dispose  of  the  children.  But  it  would  not  be 
authorized  to  dispose  of  them  by  giving  them  to  a  third 
person,  whom  it  regarded  as  better  qualified  than  either  of 
the  parents.  The  act  was  not  made  to  enable  the  Circuit 
Court  to  interfere  with- the  relation  of  parent  and  child 
only  as  an  incident  of  the  power  of  granting  a  divorce,  and 
then  only  as  far  as  might  become  necessary  on  that  account. 
The  joint  custody  of  the  parents  being  determined  or  ren- 
dered impracticable  by  the  divorce,  the  only  power  of  the 
Court  in  the  premises  is  to  provide  for  the  emergency  by 
giving  the  children  to  one  or  the  other  of  them . 

This  word  children  must  be  construed  to  mean  minor 
children.  If  the  children  of  the  parenjts  are  of  age  when 
the  divorce  is  granted,  the  Court  has  no  power  to  dispose 
of  them  or  provide  for  them.  The  reason  is,  they  are  no 
longer  in  the  custody  or  under  the  control  of  their  parents, 
nor  are  the  latter  bound  to  maintain  them,  except  under 
peculiar  circumstances  arising  from  poverty  and  sickness. 

So  with  the  power  to  make  *'  provisions  for  the  children" 
of  divorced  parties,  it  must  be  exercised  in  surbordination 
to  the  proposition  that  the  Court  is  only  authorized  to  make 
provision  for  their  maintenance,  so  far  as  the  condition  and 
circumstances  of  their  parents  warrant  and  require,  and 
their  divorce  renders  it  necessary.  Of  course  under  no 
circumstances,  would  it  be  authorized  to  make  provision 
out  of  the  property  of  the  parties  or  either  of  them,  for  the 
maintenance  of  children  who  are  of  age,  and  whom  the 
parents  are  therefore  not  bound  to  support. 

Whether,  under  the  authority  to  make  provision  for  the 
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minor  children  of  Jacob  Cline,  the  Court  had  authority  to 
take  the  premises  in  controversy,  and  giv§  them  to  such 
children  outright,  during  their  minority,  or  to  their  mother 
in  trust  for  them,  may  be  a  question.  The  act,  in  some 
particulars,  seems  rather  to  contemplate  that  the  provision 
shall  be  made  in  the  usual  way,  by  giving  the  parent  to 
whom  the  children  are  confided,  a  larger  portion  of  prop- 
erty, to  enable  him  or  her  to  meet  the  burden  of  their 
maintenance,  or  by  imposing  upon  the  property  of  the 
other  a. charge  sufficient  for  that  purpose.  But  the  act,  so 
far  as  it  gives  the  Court  jurisdiction,  does  so  unqualifiedly. 
There  is  no  limit  or  restraint  as  to  the  choice  of  means  by 
which  the  Court  shall  make  this  provision,  and  I  am  in- 
cline<l  to  the  opinion  that  the  Court,  if  it  appeared  *' expe- 
dient under  all  the  circumstances,"  had  authority  to  vest 
the  property  in  the  children  or  their  mother,  for  their  use, 
for  that  purpose.  But  as  Jacob  Cline  was  not  bound  to 
support  his  children  after  they  became  of  age,  the  Court 
had  no  authority  to  make  any  provision  out  of  his  property 
for  their  maintenance,  to  extend  beyond  the  time  when 
they  would  become  obliged  to  support  themselves. 

The  Circuit  Court,  although  authorized  to  divorce  Mary 
from  Jacob,  and  as  between  themselves  to  make  a  just  and 
equitable  disposition  or  division  of  their  property,  and  to 
dispose  of  and  provide  for  the  maintenance  of  their  minor 
children,  had  no  power  to  anticipate  Jacob's  demise,  and  to 
make  a  will  for  him  devising  this  property  to  these  chil- 
dren— **  to  have  and  to  hold  the  same  with  the  flfppur- 
tenances  to  them  and  their  heirs  forever." 

Upon  this  point  it  seems  to  me  there  is  no  room  for  difiier- 
ence  of  opinion.  The  decision  of  the  Circuit  Court  given 
in  the  suit  for  divorce,  so  far  as  it  provides  that  the  prem- 
ises in  controversy  should  be  held  by,  or  for  the  use  of  the 
minor  children  of  Jacob,  beyond  the  time  when  tliey  should 
become  of  age  respectively,  is  simply  void.  Upon  any  con- 
struction that  I  am  able  to  give  the  act,  the  Legislative 
Assembly  did  not  intend  that  a  father's  property  should  be 
arbitrarily  taken  from  him  and  given  to  his  adult  child,  or 
what  amounts  to  the  same  thing,  to  his  minor  child  to  hold 
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and  possess  after  he  becomes  of  age,  because  forsooth,  in  a 
civil  suit  for  divorce,  he  viras  adjudged  to  have  broken  his 
marriage  vows,  or  neglected  the  duties  which  they  imposed 
upon  him.  The  two  things  have  no  necessary  connection; 
and  if  the  act  expressly  provided  for  its  being  done,  it 
would  be  so  far  void.  Such  a  disposition  of  property 
amounts  to  a  forfeiture  without  due  process  of  law,  and  is 
beyond  the  power  of  the  Legislative  Assembly  to  authorize. 

The  consequence  of  vesting  the  arbitrary  discretion  in  any 
Court  to  take  a  parent's  land  and  give  it  to  his  or  her  child, 
becadse  in  the  judgment  of  the  Court  it  is  expedient  or  best 
for  the  child,  is  singularly  illustrated  in  the  above  cited 
case  of  Stone  v.  Stone.  There  the  divorce  was  granted  upon 
the  complaint  of  the  wife  for  the  fault  of  the  husband :  The 
parties  owned  320  acres  of  land  apiece,  each  in  their  own 
right.  The  Court,  in  legal  effect,  divested  each  of  any 
right  to  or  interest  in  the  land  of  the  other.  As  the  mother 
was  the  innocent  party,  and  the  only  issue  of  the  marriage 
was  an  infant  female  child,  the  Court  very  properly  gave 
the  custody  of  the  mother,  but  instead  of  giving  the  mother 
a  portion  of  the  father's  land,  to  assist  her  in  bringing  up 
the  child,  or  charging  it  with  the  payment  of  some  sum  of 
money  for  that  purpose,  the  Court  arbitrarily  took  one  half 
of  the  mother's  land,  and  gave  it  to  the  child  forever. 

I  next  proceed  to  consider  the  second  question  as  to 
whether  the  plaintiff  is  barred  from  maintaining  this  action 
on  account  of  the  previous  adjudication  in  the  case  of  Cline 
v.  Uulery.  The  plaintiff  Fitch  claims  under  Jacob  Cline, 
and  of  course  is  bound  by  that  adjudication  as  far  as  Cline, 
his  grantor  is.  They  are  privies  in  estate.  But  the  judg- 
ment in  Cline  v.  Hulery  cannot  operate  as  an  estoppel  against 
Cline  or  his  grantee  in  this  action,  unless  it  also  binds  the 
defendants.  Estoppels,  to  be  binding  upon  either  party,  must 
be  mutual.  {Deery  v.  Cray^  5  Wal.  803.)  In  this  case 
there  is  no  such  mutuality.  The  defendants  now  before  the 
Court  were  neither  parties  nor  privies  to  the  judgment  in 
the  action  of  Cline  v.  Hulery,  The  minor  children  of  Jacob 
and  Mary  Cline  were  not  served  with  process  in  that  action, 
and  the  Court  never  acquired  jurisdiction  of  them.     Con- 
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sent  will  not  give  jurisdiction  as  to  minors,  but  the  proceed- 
ing must  be  in  invUum.  No  guardian  can  voluntarily  appear 
for  a  minor,  but  he  must  be  served  with  process  and  thereby 
brought  into  Court,  and  a  guardian  ad  litem  then  and  there 
appointed  for  him.  (Or.  Code,  14ft,  151.)  It  seems  that 
Mary  Cline  assumed  that  she  was  the  landlord  of  Hulery, 
the  person  in  possession,  when  in  fact,  upon  her  own  show- 
ing, the  minor  children  were  such  landlords,  and  she  was  in 
some  sort  their  guardian  or  trustee.  It  is  not  even  clear 
there  was  any  person  properly  before  the  Court  in  that  ac- 
tion as  defendant,  except  Hulery.  True,  Mary  Cline  was 
admitted  to  defend  the  action  as  the  landlord  of  Hulery,  in 
opposition  to  the  motion  of  plaintiff  for  judgment  against 
H.  for  want  of  an  answer.  But  it  is  not  perceived  on  what 
ground  the  Court  made  this  order,  as  the  law  authorizing 
the  landlord  to  be  made  defendant  in  the  place  of  the  tenant, 
in  an  action  of  ejectment,  does  so  only  upon  the  condition 
or  contingency  that  the  tenant  against  whom  the  action  is 
brought  shall  first  answer  and  plead,  ''that  he  is  in  posses- 
sion only  as  the  tenant  of  anqther,  naming  him  and  his 
place  of  residence."  "Thereupon,  the  landlord,  if  he 
apply  therefor,  shall  be  made  defendant  in  place  of  the 
tenant,  and  the  action  shall  proceed  in  all  respects  as  if 
originally  commenced  against  him."  But  Hulery  made  no 
answer,  of  any  kind,  and  the  Court  allowed  Mary  Cline  to 
volunteer  to  become  a  defendant,  upon  her  statement,  in- 
stead of  Hulery's  answer,  that  she  was  his  landlord. 

But,  for  the  purposes  of  this  action,  it  may  be  admitted 
that  the  Court  had  the  power  to  admit  Mary  Cline  to  become 
a  defendant,  as  it  did,  or  that  the  plaintiff  in  the  action  ac- 
cepted her  as  such  defendant,  by  proceeding  thereafter  with 
the  action  against  her,  and  still  the  judgment  therein  would 
not  have  been  given  between  the  parties  to  this  action,  or 
those  under  whom  they  claim,  and  therefore  the  plaintiff 
Fitch  is  not  estopped  by  it.  The  minor  children  of  Cline 
or  their  grantees,  defendants  in  this  action,  do  not  claim 
under  Mary  but  imder  Jacob  Cline,  and  therefore  they  are 
not  estopped  by  a  judgment  in  an  action  between  Mary  and 
Jacob;  and  if  they  are  not  estopped,  then  neither  is  Jacob  or 
his  subsequent  grantee. 
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Again,  it  may  be  assumed  for  the  time  being  that  in  Cline 
V.  Hulery,  the  minor  children  aforesaid  became  parties  to 
the  action  by  reason  of  their  mother's  being  admitted  as  their 
guardian  to  become  defendant  as  landlord,  and  in  place  of  Hu- 
lery,  and  therefore  that  the  judgment  given  therein  is  mutually 
binding  upon  said  children  and  Cline,  and  estops  either  of 
them  or  those  claiming  under  them,  from  asserting  or 
claiming  anything  to  the  contrary,  aiid  still  the  plaintiff  is 
not  estopped  by  such  judgment  from  maintaining  that  he  is 
the  owner  of  the  premises  in  controversy  and  entitled  to  the 
possession  thereof. 

The  action  of  Cline  v.  Hulery  was  brought  under  section 
13  of  the  Civil  Code,  which  provides,  that: 

"Any  person  who  has  a  legal  estate  in  real  property,  and 
a  present  right  to  the  possession  thereof,  may  recover  such 
possession,  with  damages  for  withholding  the  same,  by  an 
action  at  law."  And  also,  that  the  action  must  be  brought 
against  the  person  in  actual  possession,  or  if  no  one  be  in 
such  possession,  then  against  the  person  acting  as  owner 
thereof.     (Or.  Code,  226.) 

At  common  law  ejectment  was  only  a  possessory  action, 
and  a  judgment  therein  did  not  determine  the  estate  or 
interest  of  the  parties  in  the  property,  and  owing  to  the 
special  fictions  which  were  a  part  of  the  action,  such  judg- 
ment, in  e£fect,  did  not  conclusively  determine  even  the 
right  to  the  possession.  But  in  most  of  the  United  States 
it  has  long  since  been  provided,  that  a  judgment  in  an 
action  of  ejectment,  as  between  the  parties,  shall  be  con- 
clusive as  to  all  the  questions  actually  and  necessarily 
included  therein  or  necessary  to  such  determination.  Still 
the  defendant  was  permitted  to  plead  the  general  denial  or 
**Not  Guilty,''  and  the  jury  to  find  a  general  verdict  for  the 
plaintiff  or  defendant.  Under  such  a  practice  the  record 
would  not  disclose  what  estate  or  interest,  if  any,  the  de- 
fendant claimed  in  the  premises,  and  if  judgment  was  given 
for  him,  it  would  not  appear  whether  the  jury  passed  upon 
his  claim  or  not.  The  question  may  have  arisen  upon  the 
evidence  and  been  passed  upon  by  the  jury  in  favor  of  the 
defendant,  or  the  controversy  may  have  been  confined  to 
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the  title  of  the  plaintiff,  ancl  the  jury  may  have  based  their 
verdict  upon  the  insufficiency  of  the  evidence  to  support  it. 
Now,  if  the  judgment  on  the  verdict  was  afterwards  pleaded 
as  an  estoppel,  it  would  become  necessary  to  ascertain  by 
parol  evidence  what  was  proven  to  the  jury  and  what  was  or 
may  have  been  passed  upon  by  them  in  making  up  their 
verdict. 

The  action  given  by  the  Code  is  simply  the  common  law 
action  of  ejectment  pruned  of  its  fictions;  but  the  Code 
goes  farther  and,  byway  of  remedying  the  evil  above  suggest- 
ed, it  provides,  that,  **The  defendant  shall  not  be  allowed  to 
give  in  evidence  any  estate  in  himself  or  another  in  the 
property,  or  any  license  or  right  to  the  possession  thereof; 
unless  the  same  be  pleaded  in  his  answer,"  with  *'the  cer- 
tainty and  particularity  required  in  a  complaint."  The  com- 
plaint must  set  forth  the  nature  of  the  plaintiff's  '-'estate  in 
the  property,  whether  it  be  in  fee,  for  life  or  for  a  term  of 
years,  and  for  whose  life  or  the  duration  of  such  term." 

The  jury  by  their  verdict,  if  it  be  for  the  defendant,  must 
find  ''the  estate  in  the  property  or  part  thereof  or  license 
or  right  in  the  possession  *  *  *  established  on  the 
trial  by  the  defendant,  if  any;  in  effect  as  the  same  is  re- 
quired to  be  pleaded."     (Or.  Code,  226-7.) 

It  also  provides  that  a  judgment  in  ejectment  "shall  be 
conclusive  as  to  the  estate  in  the  property  and  the  right  to 
the  possession  thereof,  so  far  as  the  same  is  hereby  deter- 
mined upon  the  party  against  whom  the  same  is  given"  and 
all  persons  claiming  under  him,  except  in  certain  cases 
when  judgment  is  given  for  want  of  an  answer. 

As  to  what  is  to  be  considered  as  having  been  determined 
by  the  judgment  of  the  Circuit  Court  in  Cline  v.  Hulery, 
the  Code  prescribes  the  rule  as  follows : 

**Sec.  727.  That  only  is  deemed  to  have  been  deter- 
mined by  a  former  judgment,  decree  or  order,  which  appears 
upon  its  face  to  have  been  so  determined  or  which  was 
actually  and  necessarily  included  therein  or  necessary 
thereunto."     (Or.  Code,  329.) 

Now  it  is  manifest  that  nothing  appears  to  have  been  de- 
termined by  this  judgment,   except  that  Mary  Cline  as 
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guardian,  was  then  entitled  to  the  possession  of  the  premises. 
The  Court  setting  as  a  jury  in  its  verdict  or  conclusions  of 
fact,  only  found  that  Mary  Cline  was  the  guardian  of  the 
minor  children  aforesaid,  and  as  such  guardian  was  in 
possession  of  the  premises,  and  that  the  decree  in  the 
divorce  suit  was  unreversed. 

On  the  appeal  to  the  Supreme  Court,  the  judgment  of 
the  Circuit  Court  was  simply  affirmed.  For  aught  that 
appears  in  these  judgments,  both  the  Circuit  and  Supreme 
Court  may  have  been  of  the  opinioti  that  the  decree  in  the 
divorce  suit,  so  far  as  it  provided  that  this  property  should 
be  vested  in  the  minor  children  after  they  become  of  age, 
was  simply  void.  The  most  that  can  be  said  to  have  been 
determined  by  the  judgment,  is  that  the  minor  children 
were  entitled  to  the  use  of  the  property  according  to  their 
lespective  interests  until  fchey  became  of  age  respectively, 
and  that  in  the  meantime  Mary,  as  their  guardian  or  trustee, 
was  entitled  to  the  possession  thereof  and  to  take  and 
receive  the  rent  and  profits  for  thgupurpose  of  their  nurture 
and  education. 

By  the  act  of  October  11,  1864,  which  took  effect  January 
20th,  1865,  (Or.  Code,  644)  the  age  of  majority  for  males 
in  this  State  was  fixed  at  21  years,  and  that  of  females  at  18 
years.  Before  the  commencement  of  this  action  all  these 
minor  children,  except  Jacob,  Jr.,  had  become  of  age.  As 
to  these  adults,  Jacob,  Sen.,  was  no  longer  bound  to  sup- 
port them,  and  the  power  of  the  Circuit  Court  did  not 
enable  it  to  subject  his  land  thereafter  to  their  support,  by 
the  intervention  of  a  trustee,  guardian  or  otherwise.  As  to 
Jacob,  Jr.,  his  term  in  an  undivided  fourth  of  the  premises 
does  not  expire  until  he  becomes  of  age  or  is  deceased. 

The  plaintiff  is  the  owner  in  fee  and  in  possession  of  three 
undivided  fourths  of  the  premises,  and  in  reversion  of  the 
other  undivided  fourth,  and  has  a  present  right  to  the 
possession  of  the  whole  in  common  with  the  tenant  for  years 
of  the  last  mentioned  undivided  fourth. 

The  plaintiff  is  also  entitled  to  recover  from  the  defend- 
ants Cornell,  Moore  and  of  S.  M.  Tunstall,  each,  one  fourth 
of  the  value  of  the  use  and  occupation  of  the  premises  during 
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the  time  they  have  been  in  possession  respectively,  and  in 
the  case  of  Tunstall,  since  his  wife  Mary  Jane  became 
eighteen  years  of  age. 

The  answers  of  the  defendants  also  contain  a  plea  of  set 
off  for  the  value  of  permanent  improvements  made  upon  the 
property  by  the  defendants,  or  those  under  whom  they 
claim.  But  the  plea  is  altogether  insufficient,  as  it  does 
not  state  that  such  improvements  were  made  while  the  par- 
ties were  holding  under  color  of  title,  adversely  to  the  claim 
of  the  plaintiff,  in  good  faith,  but  only  that  they  are  perma- 
nent and  valuable.  The  plaintiff  has  not  replied  to  the  plea, 
but  treated  it  as  an  immaterial  allegation.  On  the  trial, 
however,  the  defendants,  without  objection  from  the  plaintiff, 
examined  witnesses  upon  the  subject,  but  I  do  not  think  the 
proof  sufficient  to  warrant  the  conclusion  that  the  improve- 
ments, if  any,  are  either  permanent  or  valuable. 

The  defendants  appear  to  have  paid  the  ordinary  taxes 
levied  upon  the  property  during  their  occupation,  and  also 
some  assessments  for  the  improvement  of  adjoining  streets. 
Although  not  setup  in  the  pleadings,  the  parties  have  stipu- 
lated that  the  amount  of  these  taxes  may  be  deducted  from 
the  sum  found  due  the  plaintiff  for  mesne  profits. 


The  Oriflamme.  * 

District  Court,  District  of  Oregom, 
May  16,  1870. 

1.  CAKBiisn  MAT  Show  that  Package  was  Secbetly  Defective. — Although 

the  bill  of  lading  Rtates  that  a  package  was  received  in  good  order,  the 
carrier  may,  nevertheleBB,  show  that  it  was  secretly  defective  or  insuffi- 
cient. 

2.  BuKDKN  or  Pnoop. — The  burden  of  proof  is  upon  the  carrier  to  show  that  a 

package  receipted  for  in  good  order,  was  in  fact  secretly  defective  or 
insufficient;  and  unless  he  does  so  he  is  liable  for  the  contents  in  case  of 
loss. 

*  Affirmed  in  the  Circuit  Court  on  appeal,  Novembor  11, 1870  ;    Sawxsb,  Circuit  Judge. 
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Before  Deady,  District  Judge. 
David  Friedenrich,  for  libellants. 
John  H.  Mitchell,  for  defendants. 

Deady,  J.  This  suit  was  commenced  on  November  6, 
1860,  to  recover  $400  damages  for  the  non-delivery  of  cer- 
tain high-proof  spirits,  shipped  on  the  Chifiamme  at  San 
Francisco  for  the  port  of  Portland. 

From  the  evidence,  it  appears  that  the  libellants,  on  Oc- 
tober 29,  1869,  at  San  Francisco,  shipped  on  the  Oriflamine, 
to  be  delivered  at  Portland,  two  pipes  of  spirits,  90  per 
cent,  proof.  One  of  the  pipes  was  delivered  in  good  order. 
The  other  was  found  on  the  wharf  at  Portland  about  an 
hour  after  it  had  been  discharged  from  the  ship,  by  the 
drayman  of  the  libellants,  lying  on  its  side,  and  leaking 
around  its  chine  at  one  end,  so  as  to  drop  freely  from  the 
lower  side  of  the  chine  upon  the  wharf.  The  drayman  in- 
formed the  libellants  of  the  condition  the  pipe  was  in,  and 
one  of  the  latter  went  down  to  the  wharf  with  the  former, 
and  finding  the  pipe  leaking  as  above  stated,  set  it  up  on 
end,  when  it  stopped  leaking.  Thereupon  the  libellant 
called  the  attention  of  the  freight  clerk,  purser  and  wharf- 
inger to  the  condition  of  the  pipe,  and  it  was  arranged  or 
agreed  between  the  libellant  and  clerk  and  purser  that  the 
pipe  should  be  taken  to  the  store  of  the  former  and  the 
amount  of  the  loss  ascertained,  with  a  view  to  making  a 
reclamation  for  the  loss.  The  pipe  contained  125  gallons, 
or  what  was  equal  to  237  /^  gallons  of  proof  spirits.  At  the 
store  the  contents  remaining  were  pumped  out  and  it  was 
found  that  91  gallons,  or  what  was  equal  to  172^VV  gallons 
of  proof  spirits  were  lost.  The  purser  accompanied  the  pipe 
to  the  store  and  the  bUl  for  the  leakage  was  immediately 
presented  to  him  by  the  libellant  Hillburg,  but  he  declined 
to  pay  it,  without  giving  any  reason  for  not  doing  so. 

A  number  of  witnesses  were  examined  on  each  side,  as 
to  the  condition  and  sufficiency  of  the  pipe,  including  two 
of  the  libellants,  and  the  master,  freight  clerk  and  purser  of 
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the  ship.  In  addition,  the  Court,  with  tlie  counsel  for  the 
parties,  examined  the  pipe. 

By  the  bill  of  la  ling  it  is  admitted  that  this  and  a  similar 
pipe  were  ''shipped  in  ajyparent  good  order."  The  word 
**  apparent'' does  not  change  the  legal  effect  of  the  bill  of 
lading.  The  receipt  of  the  goods  and  giving  a  bill  of  lading 
therefor  is  prima  facie  evidence  that  tliey  were  in  good 
order,  without  an  explicit  statement  to  that  effect ;  but  in 
any  case,  the  admission  is  limited  to  the  external  or  appa- 
rent condition  of  the  package,  so  far  as  the  same  is  open  to 
ordinary  observation.  Therefore,  if  a  loss  occurs,  the  car- 
rier is  not  precluded  from  showing  that  it  proceeded  from 
some  latent  cause  or  secret  defect  in  the  package.  But  un- 
der the  circumstances,  the  burden  of  proof  is  upon  the  car- 
rier, to  show  that  the  goods  were  not  in  fact  in  good  order, 
and  that,  therefore,  he  is  not  responsible  for  the  loss. 

The  pipe  in  question  is  about  four  feet  six  inches  long 
and  near  three  feet  in  diameter  at  the  bilge,  and  is  evidently 
a  second-hand  one.  The  quarter  and  bilge  hoops  have  been 
driven  up  nearly  an  inch,  as  is  shown  by  the  rust  marks  left 
upon  the  staves.  But  this  only  indicates  that  the  pipe  has 
been  in  use  long  enough  to  rust  the  hoops  on  the  inside, 
and  that  thereby  they  became  enlarged  and  loosened  and 
required  to  be  driven  up.  The  staves  are  oak,  a  full 
inch  thick,  and  in  a  sound  condition.  No  worm  holes  or 
other  defects  can  be  seen  in  the  pipe,  and  no  witness  tes- 
tifies to  having  discovered  any.  There  are  two  hoops  at  each 
chine.  The  leakage  all  occurred  at  one  chine  of  the  pipe, 
and  the  hoops  at  that  chine  had  been  driven  or  forced  out- 
wardly about  a  quarter  of  an  inch  for  at  least  one  half  of 
the  circumference  of  the  pipe. 

From  the  testimony  of  the  officers  of  the  sliip,  it  appears 
that  the  pipe  was  rolled  from  the  wharf  on  to  the  deck  at 
San  Francisco  and  then  slung  with  ropes  into  the  lower 
hold,  and  stowed  fore  and  aft  on  a  *  *bed,"  or  pieces  of  wood 
laid  ** athwart  ships,"  but  whether  there  was  only  a  single 
piece  of  wood  or  dunnage  under  each  end  of  the  pipe  or 
more,  does  not  appear.  On  top  of  the  pipe  there  were 
stowed  case  goods  for  about  five  or  six  feet  in  depth.     The 
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leaking  condition  of  the  pipe  was  not  noticed  by  the  officers 
until  after  it  was  discharged  at  Portland,  but  the  first  officer 
testifies  that  he  stowed  it,  that  its  position  was  not  changed 
during  the  voyage,  and  that  he  noticed  the  deck  was  wet 
where  it  laid. 

BoUes,  the  Master,  testified  that  he  examined  the  pipe  on 
the  wharf  at  Portland,  and  that  there  was  putty  or  clay 
packed  around  the  chine  of  the  head  where  the  leak  occur- 
red, and  painted  over,  and  that  the  motion  of  the  ship  had 
started  this  putty  or  clay  out  and  caused  the  leak.  This  is 
the  only  witness  for  the  claimant  that  attempts  to  account 
for  the  leak  in  this  way,  but  my  own  inspection  of  the  pipe 
concurs  with  the  testimony  of  the  other  witnesses,  that 
there  was  no  putty  or  clay,  or  anything  of  the  kind,  in  the 
chine  of  the  pipe.  The  freight  clerk  did  say  that  in  San 
Francisco,  when  he  was  receiving  the  two  pipes  on  the 
wharf,  he  **  thought  once  that  one  of  the  heads  was 
cracked  and  covered  up  with  mud  or  putty  and  painted 
over."  But  which  head  it  was,  and  of  which  pipe,  and 
whether  he  thinks  so  still,  he  does  not  testify.  As  he  re- 
ceipted for  both  pipes  in  good  order,  it  is  not  to  be  pre- 
sumed that  he  then  thought  that  either  head  of  either  pipe 
was  cracked  and  covered  up  with  mud  or  putty. 

Wormser,  of  Wormser  Brothers,  of  San  Francisco,  testi- 
fied that  they  shipped  these  two  pipes  to  libellants,  and  that 
they  were  full  and  in  good  condition.  That  they  purchased 
them  of  the  California  Commercial  and  Manufacturing  Com- 
pany and  had  had  them  in  their  possession  about  a  month, 
during  which  time  they  never  leaked. 

Bottler,  a  cooper  called  by  claimant,  testified  that  he  had 
examined  the  pipe  at  request  of  one  of  the  officers  of  the 
ship,  and  that  he  'Hhought  the  staves  rather  light  for  such 
a  large  cask,  and  in  his  opinion  this  was  the  cause  of  the 
leakage." 

Hulery,  a  cooper  called  by  the  libellants,  testified  that  on 
November  4,  he  examined  the  pipe  in  question,  at  the  re- 
quest of  the  claimants,  and  that  it  was  sufficient  to  carry 
high  proof  spirits.  That  the  pipe  had  been  stowed  with 
only  two  bearings,  each  about  half  way  between  the  bilge 
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and  the  chine,  and  that  the  weight  of  the  pipe  and  the 
freight  upon  it  had  pressed  the  staves  in  at  this  point,  where 
it  lay  upon  the  dunnage,  and  thus  opened  them  at  the  chine 
which  caused  the  leak;  and  that  a  pipe  of  this  size  should 
be  stowed  so  as  to  have  four  bearings.  He  also  stated  that 
the  chine  hoops,  at  the  end  where  the  leak  occurred,  were 
not  up  to  their  place  by  one  fourth  of  an  inch. 

The  loss  of  the  spirits  is  established  beyond  controversy, 
and  the  bill  of  lading  shows  that  apparently  the  pipe  was  in 
good  order — ^was  a  proper  and  sufficient  vesssl  in  which  to 
ship  the  spirits.  This  makes  a  prima  fade  case  upon  which 
the  libellants  are  entitled  to  a  decree,  unless  the  claimant 
overcomes  it  by  proof  to  the  contrary.  It  is  not  sufficient 
that  the  evidence  should  raise  a  doubt  as  to  the  sufficiency 
of  the  cask,  it  must  establish  the  fact  that  it  was  not  in  good 
order.  Otherwise  the  admission  in  the  bill  of  lading  must 
be  considered  as  true. 

The  evidence  before  the  Court  does,  not  in  my  judgment, 
establish  tliat  the  pipe  was  insufficient  in  any  particular, 
but  rather  the  contrary.  The  loss  must  be  presumed  to 
have  occun-ed  from  the  negligence  or  unskilfulness  of  the 
carrier  or  his  employees.  It  is  not  necessary  to  determine 
how  it  was  done,  although  it  is  highly  probable  that  it  oc- 
curred as  suggested  by  the  witness  Hulery.  And  here  I 
must  remark,  that  it  does  not  speak  very  well  for  the  dili- 
gence and  care  of  those  having  charge  of  this  package,  that 
it  should  have  been  discharged  upon  the  wharf  and  left  to 
lie  there  on  the  bilge  with  the  contents  dripping  out  at  the 
head,  until  it  was  found  and  set  up  by  one  of  the  libellants 
and  his  drayman. 

Consequence,  in  this  connection,  is  sought  to  be  given  to 
the  clause  in  the  bill  of  lading,  whereby  it  is  agreed  that 
the  claimant  '4s  not  accountable  for  leakage  or  breakage 
arising  from  improper  or  defective  packages  or  casks." 

But  this  provision  does  not  alter  the  law  or  affect  this  case. 
The  claimant  would  not  be  liable  for  a  loss  ''arising  from 
improper  or  defective  packages  or  casks  "  whether  this  clause 
was  in  the  bill  of  lading  or  not.  The  question  here  is,  did 
the  leakage  occur  because  the  pipe  which  contained  the 
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spirits  was  an  improper  one  or  defective  ?  The  burden  of 
proof  is  upon  the  claimant,  to  show  that  the  loss  arose  from 
the  insufficiency  of  the  cask. 

The  only  direct  evidence  in  the  case  against  the  sufficiency 
of  the  cask  is  the  expression  of  Bottler,  that  he  ^^ilvought  the 
staves  were  too  thin  for  such  a  large  cask."  No  reason  is 
given  for  this  opinion,  nor  did  the  witness  attempt  to  state 
how  thick  the  staves  should  be.  Thick  and  thin  are  relative 
terms  and  have  no  particular  signification  unless  used  with 
reference  to  some  admitted  or  established  standard  of  thick- 
ness or  thinness.  Of  course,  upon  this  point  I  make  no 
account  of  the  story  of  the  putty  or  mud  in  the  chine,  as 
that  is  evidently  a  mistake.  Hulery,  who  impressed  me 
with  his  fairness  and  intelligence,  thought  the  cask  a  suffi- 
cient one,  and  stated  that  it  was  usual  to  ship  high  proof 
spirits  to  this  port  in  such  casks.  Upon  this  question  of 
the  strength  of  the  staves  some  weight  ought  to  be  given  to 
the  fact  that  the  manufacturers  in  San  Francisco  put  these 
spirits  in  this  cask  in  the  course  of  their  business,  and  that 
the  wholesale  dealers  shipped  them  in  this  condition,  to 
their  customers  in  Portland,  after  the  pipe  had  been  in  their 
possession  and  under  their  eye  for  a  month.  The  thickness 
of  the  staves  was  a  matter  within  ordinary  observation,  and 
both  the  manufacturers  and  dealers  must  be  presumed  to 
have  deemed  the  pipe  sufficient  in  that  respect. 

In  Hie  Live  Yankee,  Deady 's  R.,  the  case  turned  upon  the 
question,  whether  the  slipping  of  the  staves  in  the  head  of 
a  wine  cask  whereby  the  contents  leaked  out,  was  the  result 
of  an  insufficient  or  defective  cask,  or  ill  handling,  or  stow- 
age by  the  carrier.  The  casks  were  receipted  for  in  good 
order.     The  Court  decreed  for  the  libellants,  and  said : 

**What  caused  the  shifting  of  the  staves,  and  whether 
the  head  was  of  proper  material  and  workmanship  to  sup- 
port the  ordinary  handling  and  pressure  of  such  a  voyage, 
may  admit  of  difference  of  opinion.  The  respondents  have 
not  shown  that  there  was  any  secret  defect  or  insufficiency 
about  the  cask  to  cause  this  leak.  By  their  receipt  they 
acknowledged,  that  the  cask  was  in  good  order  when  they  re- 
ceived it.     *      *      *    Unless,  then,  this  injury  or  slipping 


182  Goodrich  v.  The  Bauque  Domingo.     [IXist.  Ct. 

S3'llabas.  [Jnnp, 

of  the  stave  was  the  necessary  or  probable  result  of  the 
insufficiency  of  the  workmanship  or  material  of  the  cask  or 
some  part  of  it,  the  libellants  are  entitled  to  recover." 

So  in  the  case  at  bar;  the  claimants  having  failed  to  show 
that  the  leakage  and  loss  were  the  necessary  or  probable 
result  of  the  insufficiency  of  the  pipe  from  lack  of  strength, 
decay,  or  other  defect,  the  legitimate  and  only  conclusion 
is,  that  it  occurred  through  the  fault  of  the  carrier,  and  the 
libellants  must  therefore  recover. 

The  loss  was  91  gallons,  which  reduced  to  proof  sjurits 
gives  172  90-100  gallons.  This  was  worth  at  this  port  at 
the  time  of  the  non-delivery  $1.50  per  gallon  in  coin,  which 
reduced  to  currency  at  88  cents  on  the  dollar  makes  the 
loss  $294.71.  Add  to  this  six  months  interest  at  the  legal 
rate  ($14.73)  and  the  sum  is  $309.44  for  which  the  libellants 
must  have  a  decree,  with  costs  and  expenses  of  suit. 


Foster   C.   Goodrich    et  al.   v.    The  Barque 

Domingo,  etc.* 

District  Court,  District  of  California, 

June  7,  1870. 

1.  Fishing  Vessels. — Bights  op  Seamen. — Where  by  the  articles  the  crew 
of  a  fishing  vessel  were  bound  to  make  the  fish,  and  on  the  arrival  of 
the  vessel  the  owners  declined  to  allow  them  to  do  so,  and  the  men  re- 
mained by  the  vessel  for  nearly  two  months,  at  all  times  ready  and 
williug  to  make  the  fish,  and  then  left  her  and  sued  for  their  shares  of 
the  catch :  Heldt  that  their  readiness  and  willingness  to  make  the  fish 
were  equivalent  to  an  actual  performance  of  their  contn].ct;  and  that 
they  were  entitled  to  be  paid  their  shares.  Various  charges  made  by 
the  owners  disallowed. 

Before  Hoffman,  District  Judge. 
Milton  Andros,  proctor  for  libellants. 
jr.  H.  L.  Barnes^  proctor  for  claimants. 


♦Decree  affirmed  on  appeal,  at  the  October  Term,  1870,  of  tlie  Circuit  Court:  by  Siwteb, 
Circuit  Judge. 
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Hoffman.  J.  This  suit  is  brought  to  recover  the  shares 
due  the  libellants  of  the  proceeds  of  the  catch  of  fish,  on  a 
fishing  voyage  in  the  above  vessel.  The  contract,  as  stated 
in  the  articles,  which  were  signed  at  Honolulu,  is  as  follows: 

"The  crew  shall  receive  instead  of  monthly  wages  two 
fifths  of  the  sales  of  the  fish  taken  on  said  voyage.  It  is 
intended  and  agreed  to  hire  as  many  men  as  it  is  deemed 
advisable  to  fish  on  said  voyage,  the  crew  or  sharesmen  to 
pay  the  wages  of  said  hired  men,  and  they  are  to  draw  two 
fifths  of  the  sales  of  said  fish  caught  by  them.  They,  the 
sharesmen,  are  also  to  pay  two  fifths  of  all  expenses,  viz : 
clearing  and  entering  the  vessel,  pilotage,  wharfage,  storage, 
flake  hire,  duties,  commissions,  and  other  expenses  which 
may  be  incurred  in  the  sales  of  the  proceeds  of  said  voyage. 
The  crew  to  dry  the  fish  and  deliver  them  on  the  wharf  in 
San  Francisco.  They,  the  sharesmen,  are  to  pay  two  fifths 
of  the  cook's  wages  on  said  voyage." 

Under  this  agreement,  the  vessel  on  May  12,  1869,  pro- 
ceeded on  her  voyage,  having  on  board  some  eight  or  ten 
Kanakas,  hired  in  accordance  with  its  terms.  She  arrived 
at  this  port  on  the  twenty-seventh,  October,  with  about 
eighty  tons  of  fish. 

The  men  at  once  applied  to  the  master  and  owners  to  pro- 
ceed to  dry,  or  as  the  technical  phrase  is,  "make''  the  fish, 
ofifering  their  services  for  the  purpose.  But,  though  fre- 
quently solicited,  the  master  and  owners  declined  to  allow 
the  fish  to  be  made.  The  men  were  unable  to  obtain  any 
settlement  or  compensation,  and  fearful  of  impairing  their 
rights  by  leaving  the  vessel,  remained  on  board  until  the 
eighteenth  December,  but  they  did  no  work,  and  paid  their 
own  expenses  for  subsistence. 

The  reason  assigned  by  the  owners  for  their  delay  in 
making  the  fish  is  the  following :  At  the  time  of  the  arrival 
of  the  vessel  the  market  for  fish  was  greatly  overstocked. 
The  nominal  price  was  twelve  cents  per  pound,  but  this 
could  only  be  obtained  for  small  quantities,  and  was  due  to 
the  fact  that  all  the  holders  of  the  article  had  entered  into  a 
combination  by  which  all  the  fish  in  the  market  were  put 
into  a  common  stock,  and  held  at  a  fixed  price.     All  sales 


184  Goodrich  v.  The  Barque  "Domingo.     [Dist.  Ct. 

Opinion  of  the  Coutt— Hoffman,  J.  [June, 

made  by  the  common  agent  of  all  the  parties,  were  credited 
to  each  in  the  proportion  which  his  contribution  to  the  com- 
mon stock  bore  to  the  whole. 

As  the  stock  of  made  fish  was  more  than  sufficient  to 
supply  the  demand,  it  was  for  the  interest  of  the  owners  of 
the  Domingo's  cargo  to  postpone  the  making  of  the  fish;  for 
when  made  they  are  liable  to  deteriorate  in  quality;  and  the 
cargo,  though  not  made,  was  credited  to  them  as  a  contribu- 
tion to  the  common  fund,  and  entitling  them  to  receive  its 
proportional  share  of  any  sales  which  might  be  made. 

The  making  of  the  Domingo's  fish  was,  therefore^  not 
commenced  until  February,  1870,  and  a  considerable  por- 
tion of  the  cargo  still  remains  unsold,  or  to  speak  more  accu- 
rately, the  owners  have  not  received  on  account  of  that 
cargo,  shares  of  the  proceeds  of  sales  amounting  to  more 
than  about  twenty  or  twenty-five  per  cent,  of  its  entire  value 
But  they  have  received  on  account  of  sales  credited  to  other 
cargoes  owned  by  them  and  put  into  the  common  'stock, 
sums  exceeding  in  amount  the  value  of  the  Domingo's 
cargo,  had  all  the  sales  been  credited  to  that  cargo  alone. 

It  is  contended  on  the  part  of  the  respondents,  that,  inas- 
much as  the  articles  are  silent  as  to  the  time  within  which 
the  fish  were  to  be  made — that  the  law  will  imply  that  it  was 
to  be  done  within  a  reasonable  time — and  that  the  time 
taken,  was  not,  under  the  circumstances,  unreasonable.  To 
this  latter  proposition  I  cannot  assent.  The  owners  were 
entitled  to  a  reasonable  time — but  it  was  a  reasonable  time 
to  make  tlie  fish  with  all  convenient  and  usual  despatch. 
The  nature  of  the  agreement  and  the  fact  that  the  shares- 
men  were  seamen,  who  looked  to  their  share  of  the  proceeds 
as  their  only  compensation  for  their  services,  forbid  the  idea 
that  it  could  have  been  intended  that  they  should  wait  an 
indefinite  period  at  their  own  charges,  in  port,  until  the 
state  of  the  market  might  make  it  for  the  interest  of  the 
owners  to  dry  the  fish,  or  until  the  proceeds  of  the  cargo 
might  be  realized  by  the  slow  process  which  the  owners,  in 
view  of  their  interest  in  other  cargoes,  saw  fit  to  adopt. 

I  consider,  therefore,  the  readiness  and  willingness  on 
the  part  of  the  men  to  make  the  fish,  as  equivalent  to  a  per- 
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formance  by  them  of  their  agreement,  and  that  the  refusal 
of  the  master  and  owners  to  allow  them  to  do  for  so  long  a 
period,  amounted  to  a  waiver  by  the  latter  of  that  part  of 
the  sharesmen's  contract.  The  men,  therefore,  have  the 
same  rights  as  if  they  had  actually  made  the  fish,  nor  can 
any  charge  be  allowed  against  them  for  the  wages  and  pro* 
visions  of  the  substitutes  who  were  subsequently  hired  to 
do  the  work. 

These  charges  must,  therefore,  be  struck  out  of  the  ac- 
count rendered  by  the  owners. 

In  this  account  are  embraced  two  sets  of  charges.  The 
first  claimed  to  be  payable  in  full  by  the  sharesmen.  The 
second  are  those  for  only  two  fifths  of  which  they  are 
charged.  Amongst  the  first  are  several  items  of  expenses 
incidental  to  the  shipment  of  the  Kanakas. 

The  chief  items  are  for  expense  of  drawing  a  bond  for 
the  return  of  the  Hawaiian  seamen ;  for  tax  to  Hawaiian 
Government  for  passage  money  of  Kanakas  from  this  port 
to  Honolulu,  after  their  discharge;  for  fees  to  Hawaiian 
Consul  at  this  port.  All  these  expenses  were  no  doubt 
necessarily  incidental  to  the  employment  of  the  Hawaiian 
seamen.  But  I  am  at  loss  to  perceive  how  they  can  be 
charged  to  the  sharesmen.  By  the  articles,  the  latter 
agreed  to  pay  the  wages  of  the  men  hired  at  Honolulu, 
but  nothing  more.  Nor  does  it  seem  unreasonable  to 
restrict  their  liability  to  the  payment  of  wages;  for  the 
expense  of  supplying  provisions,  which  fell  upon  the  ship, 
bore  but  a  small  proportion  to  the  wages,  which  were  to  be 
paid  by  the  sharesmen,  while  the  ship  received  three-fifths 
of  the  fish  caught  by  the  Kanakas,  and  the  sharesmen  only 
two-fifths. 

Even  if  the  terms  of  the  contract  were  doubtful  or  ambig- 
uous, the  Court,  by  a  well  settled  rule,  would  be  bound  to 
give  to  it  a  construction  most  favorable  to  the  seamen.  (1 
Sprague,  300;  Jackson  \,  Hendricks,  Crabbe's  K.  228.)  But 
there  is  no  ambiguity;  and  to  charge  the  sharesmen,  under 
an  agreement  to  pay  ** wages,"  with  the  other  incidental 
and  consequential  expenses  attendant  upon  the  hiring  of  the 
men,  would  be,  not  to   construe  the  contract,  but  to  in- 
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troduce  into  it  an  entirely  new  stipulation.  The  charge  for 
wages  paid  to  the  Kanakas  must,  therefore,  be  confined  to 
the  payments  made  to  them  for  wages  earned  during  the 
voyage  and  up  to  its  termination. 

Among  the  expenses,  two  fifths  of  which  are  charged  to 
the  sharesmen,  are  two  items  for  pilotage  into  and  wharfage 
at  Honolulu.  These  charges  are  defended  on  the  ground, 
that  although  the  shipping  articles  for  the  fishing  voyafe 
were  signed  at  Honolulu,  yet  the  men  had  originally  joined 
the  ship  at  this  port,  with  the  understanding  that  she  was 
to  proceed  to  Sydney  and  thence  to  Honolulu,  where  the 
Kanakas  were  to  be  hired  and  the  fishing  voyage  was  to  com- 
mence. It  is  therefore  claimed,  that  the  charge  for  pilotage 
in  going  into  Honolulu  and  of  w^harfage  while  there,  should 
be  borne  by  the  men.     This  claim  is  wholly  inadmissible. 

The  men  did  not  sail  from  Honolulu  under  any  contract 
made  at  this  port.  Not  only  was  a  new  agreement  made  at 
the  former  place,  but  it  appears  in  proof  that  they  had  been 
previously  discharged  and  their  connection  with  the  ship 
completely  severed.  The  new  engagement  was  entered  into 
at  the  master's  solicitation,  and  after  some  little  hesitation 
on  the  part  of  the  men.  It  referred  to  the  voyage  then  to 
be  commenced,  and  the  charges  for  pilotage,  wharfage,  etc., 
to  be  borne  by  the  men,  were  charges  to  be  incurred  in  the 
course  of  the  voyage  to  which  the  articles  referred. 

To  charge  them  with  an  expense  incurred  and  paid  by  the 
ship  before  the  agreement  was  entered  into,  would  be  absurd. 

It  may  be,  however,  that  some  part  of  the  wharfage  ex- 
pense was  incurred  on  account  of  the  fishing  voyage, 
while  the  vessel  was  taking  in  salt  or  other  supplies.  I  shall, 
therefore,  allow  one  half  of  this  item.  There  are  also 
charged  to  the  men  two  fifths  of  the  fees  paid  to  the  Custom 
House  Inspector  on  duty  while  the  vessel  remained  undis- 
charged at  this  port.     They  amount  in  aU  to  $272.01. 

In  respect  to  these,  it  is  to  be  observed  that  they  must  in 
great  part  have  been  incurred  in  consequence  of  the  owners' 
determination  to  postpone  for  several  months  the  discharge 
of  the  ship.  It  would  be  manifestly  unjust  to  charge  the 
whole  expense  of  this  to  the  men,  even  if  they  were  liable 
for  any  part  of  it.     But,  in  fact,  they  are  not  liable  for  any 
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part.  Their  agreement  was  to  pay  two  fifths  of  the  duties, 
other  except  for  entering  and  clearing  the  vessel;  Custom 
House  charges  are  not  mentioned.  The  articles  were  drawn 
by  the  owners.  Had  it  been  intended  to  include  insj)ector's 
fees,  it  should  have  been  so  stated. 

The  remaining  item  objected  to  on  the  part  of  the  libel- 
lants  is  a  charge  of  two  fifths  of  a  certain  allowance,  or,  as 
it  is  called,  "commission,"  paid  to  the  master.  It  amounts 
to  one  half  a  cent  per  pound  on  the  whole  catch.  This  ap- 
pears to  be  the  usual  allowance  to  the  master  of  a  fishing 
vessel,  and  in  this  case  constituted  his  only  compensation. 
The  articles  provide  that  the  sharesmen  are  to  pay  two  fifths 
of  *'all  expenses,  viz.:  clearing  and  entering  the  vessel, 
pilotage,  wharfage,  storage,  flake  hire,  duties,  commissions 
and  other  expenses  which  may  be  incurred  in  the  sales  of 
the  proceeds  of  the  said  voyage."  The  commissions  here 
referred  to  are  evidently  commissions  on  the  sales  of  the 
proceeds  of  the  voyage.  The  compensation  or  allowance  to 
the  master  in  lieu  of  wages,  can  hardly  be  called  a  *^  com- 
mission" and  if  the  men,  in  addition  to  paying  the  wages  of 
the  Kanakas,  and  two  fifths  of  the  wages  of  the  cook  were 
also  to  pay  two  fifths  of  the  master's  wages  or  compensa- 
tion, it  should  have  been  so  stated  in  clear  and  unequivocal 
terms.     The  charge  must,  therefore,  be  disallowed. 

In  the  account  rendered  by  the  owners  the  value  of  the 
fish  is  stated  at  eight  cents  per  pound.  This  is  quite  as 
much,  perhaps  more,  than  could  have  been  justly  claimed, 
had  the  owners,  on  the  arrival  of  the  vessel  and  when  they 
determined  to  enter  into  the  combination  and  postpone  in- 
definitely the  drying  of  the  fish,  made  a  prompt  settlement 
with  the  men. 

But  I  regard  this  valuation  of  the  cargo  by  the  owners  in 
their  account  rendered  to  the  men  as  an  admission,  and  in 
view  of  the  long  and  unjust  delay  (more  than  seven  months) 
to  which  the  seamen  have  been  subjected,  I  think  they 
should  be  bound  by  it. 

The  account  must,  therefore,  be  referred  .to  the  clerk  to 
be  restated  in  accordance  with  the  foregoing,  all  items  not 
herein  rejected  to  be  allowed,  and  a  decree  entered  in  favor  of 
the  libellants  for  the  amounts  found  due  to  them  respectively. 
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United  States  v.  133  Casks  of  Distilled  Spirits, 
ETC.  V.  Funkenstein  &  Cc,  Claima7its;  and 
The  United  States  v.  2  Packages  of  Dis- 
tilled Spirits,  v.  Funkenstein  &  Co., 
Claimants. 

District  Court,  District  of  California, 

June  7,  1870. 

1.  Act  of  July  20,  1868,  Sections  25,  45  and  96  Construed. — 1.    The  know- 

ing ami  willful  omission,*  neglect  and  refusal  of  the  wholesale  liquor 
dealer  to  cause  packages  of  distilled  spirits  to  be  gauged,  inspected  and 
stamped,  as  required  by  section  25  of  the  Act  of  July  2  I,  1808,  expose 
the  distilled  spirits  and  liquors  owned  by  the  wholesale  liquor  dealer  to 
the  forfeiture  denounced  in  the  96th  section  of  the  Act. 

2.  The  lakouaoe  of  section  96  of  the  Act  of  July  20,  1868,  denouncing  the 

forfeiture  is  not  uncertain.  "  All  distilled  spirits  or  liquors  owned  by 
him  shall  be  forfeited,"  is  to  be  construed  to  mean  all  distilled  spirits 
and  liquors.  It  was  not  intended  to  discriminate  between  distilled  spirits 
and  liquors,  and  to  create  an  alternative  forfeiture  of  one  exclusive  of 
the  other,  but  to  include  within  the"general  term  "  liquors,*'  whatever 
the  more  special  term  "distilled  spirits"  might  not  embrace. 

3.  The  provisions  of  the  69th  sections  of  the  Act  of  July  20,  1868,  do  not 

apply  to  infractions  of  tlie  provisions  of  the  45th  section. 

Before  Hoffman,  District  Judge. 

W,  W.  Morrow,  Assistant  U.  S.  District  Attorney  for  the 
United  States. 

Robert  Harrison,  attorney  for  claimants. 

Hoffman,  J.  The  demurrer  to  the  informations  in  these 
cases,  present  two  questions : 

1st.  Does  the  2oth  section  of  the  Act  of  July  20,  1868, 
make  it  the  duty  of  the  wholesale  liquor  dealer,  whenever 
any  cask  or  package  of  distilled  spirits  shall  be  filled  for 
shipment,  sale  or  delivery,  on  the  premises  of  any  wholesale 
liquor  dealer,  to  cause  the  same  to  be  gauged,  inspected 
and  stamped,  as  provided  for  in  that  section;  and  does  the 
knowing  and  willful  omission,  neglect  and  refusal,  to  do  so 
expose  the  spirits  and  liquors  ow^ned  by  the  wholesale  liquor 
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dealer  to  the  forfeiture  denounced  in  the  96th  section  of  the 
Act  ? 

2d.  Do  the  provisions  of  the  96th  section  apply  to  infrac- 
tions of  the  provisions  ot  the  45th  section. 

1.  The  clause  of  the  25th  section  under  which  the  forfeit- 
ure in  these  cases  is  supposed  to  have  been  incurred,  is  as 
follows : 

**  Whenever  any  cask  or  package  of  distilled  spirits  shall 
be  filled  for  shipment,  sale,  or  delivery,  on  the  premises  of 
any  wholesale  liquor  dealer,  or  compounder,  it  shall  be  the 
duty  of  a  United  States  ganger,  to  gauge  and  inspect  the 
same  and  place  thereon  an  engraved  stamp  signed  by  the 
collector,"  etc.,  etc. 

The  96th  section  provided,  that  if  any  distiller,  etc.,  shall 
knowingly  and  willfully  omit,  neglect,  or  refuse  to  do,  or 
cause  to  be  done,  any  of  the  things  required  by  law  in  the 
carrying  on  or  conducting  of  his  business,  or  shall  do  any- 
thing by  this  act  prohibited  *  *  *  all  distilled 
spirits  or  liquors  owned  by  him,  or  in  which  he  has  any  in- 
terest as  owner,  shall  be  forfeited  to  the  United  States. 

The  question  thus  arises :  Has  the  liquor  dealer  in  this 
case  knowingly  and  wilfully  omitted,  neglected,  or  refused 
to  do,  or  cause  to  be  done,  any  of  the  things  required  by 
law  in  the  carrying  on  or  conducting  his  business? 

The  duty  of  inspecting,  gauging,  and  stamping,  is  that  of 
the  ganger.  But  the  inspecting,  gauging,  and  stamping, 
are  clearly  *'  things  required  bylaw  in  the  carrying  on  of  the 
business." 

These  it  was  the  duty  of  the  liquor  dealer  to  cause  to  be 
done,  by  calling  on  the  ganger  to  perform  his  duty,  and  the 
information  charges  that  the  liquor  dealer  has  knowingly  and 
willfully  neglected  to  cause  them  to  be  done.  When  the  stat- 
ute makes  the  neglect  to  cause  a  thing  to  be  done  an  offense, 
it  is  clear  that  the  thing  is  to  be  don  6  by  some  other  person 
than  the  offender,  and  that  the  guilt  of  the  latter  consists  in 
his  neglecting  to  procure  the  services  of  the  former. 

If,  then,  this  clause  of  the  96th  section  is  to  have  any 
operation,  it  must  apply  to  a  case  like  the  present,  where 
the  liquor  dealer  has  neglected  to  cause  to  be  done  one 
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of  the  most  important  things  required  by  law  in  the  con- 
ducting, and  carrying  on  of  his  business,  viz:  the  inspec- 
tion, gauging,  and  stamping  of  his  casks. 

If  the  96th  section  is  to  be  construed  as  applying  only  to 
omissions  to  do  any  of  those  things  which  the  law  expressly 
makes  it  the  duty  of  the  offender  to  do,  the  phrase  ^^  or 
cause  to  be  done''  would  be  inoperative.  The  insertion  of 
that  phrase  seems  to  indicate  the  iiltention  of  Congress  to 
make  the  omission  to  cause  to  be  done  any  of  the  things  re- 
quired by  law,  an  offense  in  cases  where  it  is  not  the  duty  of 
the  offender  himself  to  do  them ;  and  in  this  view,  the  words 
**  knowingly  and  willfully"  find  an  appropriate  place  in  the 
statute;  for  they  restrict  the  operation  of  the  statute  to 
those  cases  where  the  offender,  knowing  what  is  required 
by  law  in  the  carrying  on  of  his  business,  and  what  are 
the  duties  to  be  performed  by  the  ganger,  willfully  neglects 
to  call  upon  or  notify  him  to  perform  them,  and  thus 
**  omits  to  cause  to  be  done  the  things  required  by  law  in 
(>he  carrying  on  of  his  business." 

I  am  aware  that  on  this  question  there  is  a  conflict  of 
authority. 

A  construction  similar  to  that  adopted  above,  was  given 
to  the  statute  by  Judge  Hall,  of  the  United  States  District 
Court  for  the  Northern  District  of  Mississippi  (XI  Internal 
Kevenue  Record,  page  45),  while  an  opposite  view  was  taken 
by  Judge  Ballard,  of  the  United  States  District  Court  for 
the  District  of  Kentucky. 

It  is,  therefore,  not  without  doubt  that  I  announce  my 
conclusion. 

It  is  also  objected,  that  the  ninety-sixth  section  is  inop- 
erative for  uncertainty,  the  language  being,  **all  distilled 
spirits  or  liquors  owned  by  him  shall  be  forfeited." 

I  do  not  find  that  the  objection  has  been  taken  in  any 
reported  case.  The  meaning  of  the  statute  is  unmistakable, 
and  the  word  **o?'"  is  to  be  construed  to  mean  ''and,''  or 
the  phrase  is  to  be  taken  to  be  one  of  those  pleonasms  so 
common  in  legal  phraseology,  where  a  second  and  more 
general  word  is  introduced,  out  of  abundant  caution  to 
cover  and  include  whatever  by  possibility  may  not  be  em- 
braced by  the  first. 
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It  was  not  intended  to  discriminate  between  "distilled 
spirits"  and  "liquors"  and  to  create  an  alternative  forfeiture 
of  one  exclusive  of  the  other,  but  to  include  within  the 
general  term  "liquor"  whatever  the  more  special  term 
"distilled  spirits"  might  not  embrace.  But  all  the  articles 
under  either  denomination  are  to  be  forfeited. 

The  demurrers  to  the  first  and  second  counts  of  each  of 
the  informations  are  therefore  overruled. 

The  third  count  in  each  of  the  informations  is  admitted 
to  be  defective,  and  the  demurrers  are  sustained. 

The  objection  to  the  fourth  count  in  each  information  is 
also  well  taken. 

The  informations  are  based  upon  the  idea,  that  the  pro- 
visions of  the  ninety-sixth  section  can  be  applied  to  infrac- 
tions of  the  provisions  of  the  forty-fifth  section. 

The  penalties  and  forfeitures  imposed  by  the  ninety-sixth 
section  are,  by  its  terms,  limited  to  those  cases  "where  no 
specific  penalty  or  punishment  is  imposed  by  any  other 
section  of  the  act  for  the  neglecting,  omitting,  or  refusing 
to  do,  or  for  the  doing,  or  causing  to  be  done,  the  things 
required  or  prohibited." 

But  the  forty-fifth  section  does  provide  a  specific  penalty 
and  punishment  for  the  violation  of  its  provisions.  The 
ninety-sixth  section  can,  therefore,  have  no  application  to 
cases  arising  under  that  section. 

On  this  point  I  have  nothing  to  add  to  the  veiy  clear  and 
conclusive  argument  contained  in  the  opinion  of  Mr.  J. 
Hall,  already  cited. 

It  is  further  objected  to  the  information  against  two 
packages  of  distilled  spirits,  that  they  are  not  averred  to  be 
liquor  or  distilled  spirits. 

But  the  seizure  of  two  packages  of  distilled  spirits  is  dis- 
tinctly alleged,  and  the  goods  are  described  as  such  through- 
out the  information.  The  averments  seem  to  me  suflicient, 
as  are  also  those  relating  to  the  ownership  of  the  property, 
and  the  time  of  the  commission  of  the  offenses. 
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The  United  States  v.  P.  Smith. 

District  Court,  District  of  Caldpornia, 
June  7,  1870. 

1,  Paw.vbrokbbs'  Tickets. — The  ticket  given  by  a  pawnbroker  under  the 
Statute  of  California  is  *'  an  agreement  or  contract "  within  the  meaning 
of  section  170  of  the  Internal  Bevenue  Act  of  1864. 

Before  Hoffman,  District  Judge. 
L.  D.  Latimei\  U.  S.  District  Attorney. 
S/ia/ier,  SoiUhard  dk  Seawell,  for  defendant. 

Hoffman,  J.  The  demurrer  in  this  case  raises  the  ques- 
tion, whether  the  check  or  ticket  given  by  a  pawnbroker  in 
accordance  with  the  statute  of  this  State  is  ''an  agreement 
or  contract"  as  described  in  schedule  B,  section  170,  of  the 
Internal  Revenue  Act  of  1864. 

The  language  of  the  schedule  is,  **  agreement  or  contract 
other  than  domestic  and  inland  bills  of  lading,  and  those 
specified  in  this  schedule,     *    *    *    five  cents/' 

The  check  delivered  to  the  pawnor  in  this  case  is  headed 
** pawnbroker."  Then  follow  the  street  and  number  of  his 
shop,  and  the  date  of  the  loan.  It  then  describes  the  prop- 
erty pledged,  the  sum  loaned,  with  the  name  and  residence 
of  the  pledgor.     To  this  succeeds  a  memorandum  as  follows : 

''Loan  for  one  month  at  ten  per  cent,  in  advance;  over 
time,  same  terms.  P.  Smith." 

It  will  be  perceived  that  this  receipt  or  memorandum  con- 
tains all  the  particulars  of  the  contract  between  the  parties. 
It  is  signed  by  the  party  to  be  charged,  and  distinctly  sets 
forth  the  tenns  and  conditions  of  the  bailment.  On  its  face 
it  is  as  much  a  contract  as  a  bill  of  lading  or  a  warehouse- 
man's receipt. 

It  is  urged  that  inasmuch  as  the  statute  requires  the 
pawnbroker  to  enter  in  a  register  book  the  various  partic- 
ulars of  loans  made  by  him,  and  pledges  deposited  with 
him,  and  to  "deliver  at  the  same  time  a  memorandum 
signed  by  him  containing  a  copy  of  the  said  entry;  that  the 
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memorandum  so  delivered  is  not  a  contract  or  agreement, 
but  merely  a  copy  of  an  entry  made  in  obedience  to  the 
law." 

The  terms,  contract  or  agreement,  as  used  in  the  Internal 
Bevenue  law,  of  course,  refer  not  to  the  convention  or 
agreement  made  by  the  parties,  but  to  the  evidence  of  it 
contained  in  a  writing.  In  this  sense  the  pawnbroker's  re- 
ceipt and  memorandum  of  the  date,  amount  and  terms  of 
the  loan,  and  a  description  of  the  property  pledged,  is  a 
contract  or  agreement  between  the  parties  as  much  as  any 
other  written  memorandum  which  embodies  and  states  in 
writing  the  terms  of  an  agreement  to  which  the  parties  have 
assented.  The  statute  does  not  require  merely  that  a  copy . 
of  the  entry  shall  be  delivered  to  the  pledgor,  but  that  *'a 
Tnevnorandum  be  delivered  to  him,  signed  by  the  pledgee,  contain' 
ing  a  copy  of  said  entry  J"^ 

As  the  previous  clause  required  that  every  particular 
necessary  for  the  pledgor's  protection  should  be  entered  in 
the  register  book,  it  was  unnecessary  to  re-enumerate  those 
particulars  in  the  subsequent  clause  which  describes  the 
ticket  to  be  delivered  to  the  pledgor.  It  was,  therefore, 
*  provided  merely,  that  the  memorandum  should  contain  a 
copy  of  the  entry  on  the  register,  and  should  in  addition  be 
signed  by  tlfe  pawnbroker.  It  cannot  be  presumed  that  by 
adopting  this  mode  of  specifying  the  contents  of  the  ticket 
*  to  be  delivered  to  the  pledgor,  the  Legislature  meant  in  any 
way  to  impair  its  availability  to  him,  or  its  obligation  on  the 
pawnbroker,  as  a  contract  or  agreement  between  the  parties. 

It  is  suggested  that  pawnbrokers'  tickets,  being  in  com- 
mon use,  would  have  been  specifically  mentioned  if  intended 
to  be  subjected  te  the  5  cents  tax.  . 

There  may  be  some  force  in  tiiis  suggestion,  but  it  may 

be  that  Congress  regarded  these  instruments  as  so  clearly 

**  contracts,"  as  not  to  require  specific  mention;  and  as  the 

amounts  to  which  they  related  is  usually  small,  a  uniform 

tax  was  imposed  under  a  general,  description.     Whereas,  in 

other  instruments  and  receipts,  the  tax  being  proportionate 

to  the  sums  to  which  they  related,  they  were  necessarily 

mentioned  specifically, 
u 
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A  far  stronger  argument  in  favor  of  the  construction 
adopted  [is  furnished  by  the  ^fact  that  the  tax  of  five  cents 
has  been  collected  on  pawnbrokers'  checks,  under  instruc- 
tions of  the  Commissioner  of  Inland  Beyenue,  since  the 
passage  of  the  Act,  and  no  case  is  reported  where  the  col- 
lection of  the  tax  has  been  disputed  or  resisted. 

I  am,  therefore,  of  opinion  that  the  pawnbroker's  check 
mentioned  in  the  declaration  is  a  contract  or  agreement, 
and  that  a  stamp  of  five  cents  should  have  been  affixed  to  it, 
as  required  by  law. 

The  demurrer  is  therefore  overruled. 


Alexander  Hardy,  et  aL  v.  James  M.  Harbix,  et  al. 

Circuit  Court,  District  of   California, 
June  21,  1870. 

1.  Patent  fob  Mexican  Gbantb — Pubchasebs  fbom  Patentee. — Wliere  a  bill  in 
equity  was  filed  by  the  alleged  heirs  of  a  deceased  Mexican  grantee  of  a 
rancho,  and  the  defendants  were  purchasers  for  value  and  without  notice 
from  parties  by  whom  the  claim  had  been  presented  to  the  Board  of 
Oommissioners,  who  had  obtained  a  confirmation,  and  to  whom  a  patent 
had  been  issued;  and  it  appeared  that  these  parties  derived  title  under 
a  sale  made  by  a  Probate  Court,  which  it  was  subsequently  decided  by 
the  Supreme  Court  of  this  State  had  no  jurisdiction:  Held^  that  the  de- 
fendants were  not  chargeable  with  constructive  notice  of  the  invalidity 
of  the  derivative  title  presented  by  the  patentees  to  the  Board,  and  that 
the  legal  title  acquired  by  them  \mder  the  patent,  should  be  protected  as 
against  the  equitable  rights  set  up  by  the  alleged  heirs  of  the  Mexican 
grantee. 

Before  Hoffman,  District  Judge. 

W.  W,  Chipman  &  B,  S.  Brooks,  for  complainants. 

J.  B.  Harmon,  for  defendants. 

Hoffman,  J.  The  complainants  in  this  case  are  the  chil- 
dren of  one  John  Hardy,  a  native  of  Canada,  who,  it  is 
alleged,  left  that  country  in  1832,  and  after  various  wander- 
ings arrived  in  California,  where,  having  become  a  Mexican 
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citizen,  and  assumed  tbe  name  of  Thomas  M.  Hardy,  he 
obtained  from  Governor  Micheltorena  a  grant  of  the  prem- 
ises in  controversy.     This  grant  is  dated  October  23d,  1843. 

In  October,  1848,  Hardy  died,  leaving  no  heirs  or  rela- 
tives residing  in  this  State.  One  Stephen  Cooper,  to  whose 
house  Hardy's  body  had  been  carried  from  the  rancho  at 
whioh*he  had  died,  and  who  had  buried  him,  thereupon 
applied  to  C.  P.  Wilkins,  then  acting  as  Prefect,  to  be  ap- 
pointed as  administrator  of  Hardy's  estate.  Letters  of 
administration  were  accordingly  issued  to  him  on  the  twen- 
ty-seventh day  of  March,  1850. 

On  the  twelfth  March,  1851,  Wilkins,  whose  office  had 
previously  been  abolished,  transferred  the  papers  and  docu- 
ments in  the  case  to  the  then  recently  organized  Probate 
Court. 

Soon  afterward,  the  Probate  Court,  on  the  petition  of  the 
administrator,  made  an  order  for  the  sale  of  tlie  real  prop- 
erty of  the  deceased,  and  it  was  accordingly  sold  for  the 
sum  of  $6,000.  The  sale  was  confirmed  by  the  Probata 
Court,  and  in  July,  1851,  a  conveyance  was  executed  by  the 
administrator  to  the  purchasers. 

In  1852,  the  claim  of  the  purchasers  and  parties  deriving 
title  from  them,  was  presented  to  the  Board  of  Commis- 
sioners for  confirmation. 

In  July,  1855,  the  claim  was  confirmed  by  the  Board,  and 
in  March,  1857,  by  the  District  Court  on  appeal.  This  de- 
cree having  been  made  final  by  consent  of  the  Attorney- 
General  of  the  United  States,  a  patent  was  issued  to  the 
claimants  in  July,  1858.  The  defendants  claim  title  under 
the  patent  by  conveyances  subsequent  to  its  date,  with  the 
exception  of  two  or  three  who  obtained  their  deeds  after  the 
final  confiimation,  but  before  the  patent  issued. 

The  complainants  insist,  that  the  Prefect  of  the  District 
of  Sonoma  had  no  jurisdiction  over  the  estate  of  Hardy,  or 
authority  to  appoint  an  administrator  thereof ;  that  all  acts 
under  color  of  such  appointment  are  null  and  void,  and  that 
the  Probate  Court  of  Solano  County  acquired  no  jurisdiction 
by  the  transfer  to  it,  by  the  Prefect,  of  the  papers  in  the 
case. 
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They  also  insist,  that  even  if  the  Probate  Court  acquired 
any  jurisdiction  over  the  estate,  it  never  acquired  jurisdic- 
tion to  order  a  sale  of  the  real  properiy  of  the  decedent, 
by  reason  of  various  defects  and  omissions  in  the  petition 
and  proceedings  for  the  sale,  which  the  bill  sets  forth ;  and 
also,  that  the  sale  was  vitiated  by  fraudulent  practices  on 
the  part  of  the  administrator  and  purchaser,  which  the  bill 
details  at  length ;  that  the  whole  proceeding  was  the  result 
of  a  fraudulent  conspiracy  against  tbe  rights  of  the  absent 
heirs  of  Hardy;  and  that  the  defendants  had  notice  of  these 
frauds  before  they  acquired  their  respective  interests. 

The  bill  further  alleges,  that  the  complainants  never  re- 
ceived any  intelligence  of  their  father  after  he  left  the  Mis- 
sissippi river,  in  1833  or  1834,  except  by  a  letter  written 
from  Monterey  iji  1847  or  1848,  and  until  within  the  last 
three  years  had  no  information  as  to  his  residence  or  move- 
ments, or  of  the  acquisition  by  him  of  the  property,  or  of 
the  various  proceedings  relating  to  the  same,  set  forth  in 
the  bill. 

They  ask,  therefore,  that  the  defendants  may  be  charged, 
as  the  trustees  of  the  title  of  the  real  estate,  to  the  extent 
of  the  several  interests  held  by  them,  for  the  benefit  of  the 
complainants,  and  that  they  may  be  decreed  to  transfer  the 
same  to  them,  and  deliver  up  the  patent  and  all  other  muni- 
ments of  title  connected  with  the  property. 

The  defendants,  at  an  earlier  stage  of  the  cause,  inter- 
posed a  demurrer  to  the  bill,  which,  after  argument,  was 
overruled  by  the  presiding  Judge  of  this  Court,  on  the 
ground  that  the  patent,  which  was  presumed  to  contain  the 
usual  recitals,  was  a  constructive  notice  to  all  who  pur- 
chased under  it,  of  the  fact,  that  the  patentees  deraigned 
title  through  a  sale  by  an  administrator,  and  that  they  were 
thus  put  on  inquiry,  and  charged  with  notice  of  the  invalid- 
ity of  that  sale,  and  the  nullity  of  the  proceedings  which  led 
to  it. 

The  demurrer  having  been  overruled,  an  answer  was  put 
in,  which,  in  substance,  denies  that  John  Hardy,  of  Canada, 
was  the  same  person  as  Thomas  M.  Hardy,  of  California ; 
denies  the  alleged  frauds;  denies  all  knowledge  or  notice  on 
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the  part  of  the  defendants  of  such  frauds,  if  they  were  com- 
mitted, and  all  knowledge  or  notice  of  the  invalidity  of  the 
proceedings  in  the  Probate  Court.  0n  the  issues  so  made, 
a  vast  number  of  depositions  have  been  taken ;  elaborate 
arguments  were  heard,  and  the  cause  now  comes  up  for  final 
determination. 

The  evidence  in  support  of  tlie  charges  of  fraud  is  un- 
satisfactory and  inconclusive;  no  attempt  whatever  was  made 
to  sustain  by  proofs  the  greater  part  of  the  allegations  of 
the  bill,  which  state  the  facts  and  circumstances  constitut- 
ing the  imputed  fraud.  So  far  as  appears,  the  Judge  acted 
under  the  belief  that  the  Probate  Court  possessed  jurisdic- 
tion to  order  the  sale,  and  that  the  proceedings  were  regular 
and  fairly  conducted.  The  order  confirming  the  sale  recites 
that  ''the  confirmation  was  objected  to,  and  that  the  Court 
thereupon  proceeded  to  examine  and  hear  all  proofs  intro- 
duced relative  to  said  sale;  and  that  it  appeared  to  the 
Court  by  proof  made  in  open  Court  that  notice  of  the  sale 
had  been  given,  by  publication  in  a  newspaper,  and  posting 
up  notices  as  prescribed  in  the  statute;  that  the  sale  wad 
legally  made  in  pursuance  of  the  order  of  the  Court,  and 
that  it  was  in  every  respect  fairly  conducted;  and  that  a 
greater  sum  than  the  amount  specified  in  said  report  as 
having  been  bid  cannot  be  obtained.  It  is  therefore  ad- 
judged that  the  objections  to  the  confirmation  of  said  report 
be  overruled,  and  that  the  same  be  confirmed,"  etc. 

The  only  evidence  against  the  truth  of  these  recitals,  is 
the  testimony  of  a  few  persons  who  assert  that  they  attended 
at  the  place  of  sale  designated  in  the  notices,  and  finding 
no  one,  returned;  but  that  the  sale  in  fact  took  place  at  a 
spot  some  twelve  miles  distant,  and  that  had  they  been 
present  they  would  have  been  prepared  to  bid  a  larger 
amount  than  was  obtained.  Some  evidence  is  also  offered 
to  show  that  a  party  who  attended  the  sale  was  in  some  way 
induced  not  to  bid. 

But  these  circumstances,  even  if  true,  are  wholly  insuffi- 
cient to  sustain  the  charges  in  the  bill,  of  a  fraudulent  and 
corrupt  conspiracy  between  the  Probate  Judge,  the  admin- 
istrator and  the  purchasers  at  the  sale.     The  notices  of  sale 
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are  not  produced,  nor  is  there  a  particle  of  evidence  to  show 
that  either  the  Judge  or  the  adminis'irator  had  any  interest 
in  or  derived  any  benefit  from  the  purchase. 

Without  dwelling  longer  on  the  evidence,  it  is  sufficient 
to  say  that  the  complainants  have  failed  to  establish  this 
part  of  their  case. 

But  even  if  the  fact  were  otherwise,  it  is  clear  that  they 
have  not  succeeded  in  bringing  home  to  the  defendants 
actual  notice  of  the  alleged  frauds.  The  latter  were  aware 
that  the  land  had  been  granted  to  Hardy,  and  that  it  had 
been  sold  at  an  administrator's  sale — but  of  the  invalidity 
of  that  sale  by  reason  of  frauds  perpetrated  by  the  Judge, 
the  administrator  and  the  purchasers,  or  by  reason  of  the 
want  of  jurisdiction  in  the  Court,  none  of  them  seems  to 
have  been  advised. 

The  circumstances  of  the  case  compel  the  complainants 
to  admit  a  superior  title  in  the  defendants  as  holders  of  the 
legal  estate  under  the  patent,  and  to  avoid  it  by  an  allega- 
tion of  fraud  and  notice  of  their  equities.  The  burden  is 
therefore  on  them  to  aver  and  prove  the  fraud  and  the  no- 
tice {Curtis  V.  The  Bank,  22  Ala.  742),  and  the  defendants 
will  have  the  advantage  of  requiring  that  their  account  of 
the  matter  should  be  received  as  true,  unless  conclusively 
disproved.  (1  Littell,  42;  7  J.  J.  Marshall,  301;  3  GeU  & 
Johns.  425;  cited  in  Lead,  cases  in  Eq.,  Hare  &  Wallace's 
Notes,  vol.  2,  p.  126,) 

It  will  not  be  pretended  that  the  mere  knowledge  that  the 
land  had  been  originally  granted  to  Hardy,  and  that  the 
patentees  deraigned  title  through  an  administrator,  could 
have  any  effect  to  charge  the  defendants  with  notice  of  any 
fraudulent  proceedings  in  effecting  the  sale. 

They  could  at  most  be  affected  with  notice  of  what  the 
record  of  the  Probate  Court  disclosed — or  of  the  absence  of 
jurisdiction  in  the  Court  over  the  estate  sold.  Whether 
they  were  charged  with  notice  even  to  this  extent  will  be 
hereafter  considered.  But  of  frauds  in  fact  the  record  dis- 
closed nothing — on  the  contrary,  the  judgment  of  the  Court 
declared  that  the  sale  had  been  duly  advertised,  fairly  con- 
ducted, and  was  for  an  adequate  price. 
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In  the  very  elaborate  arguments  of  t^e  counsel  for  the 
complainants,  but  slight  allusion  was  made  to  the  evidence 
in  support  of  the  charges  of  fraud  and  actual  notice.  That 
part  of  the  case  seemed  to  be  virtually  abandoned. 

I  dismiss  it,  therefore,  from  further  examination,  and 
proceed  to  consider  the  important  and  novel  questions  with 
respect  to  constructive  notice,  presented  in  the  case. 

It  is  not  denied  that  the  Supreme  Court  of  this  State  has 
decided  that  the  statute  for  the  settlement  of  the  estates  of 
deceased  persons  has  no  application  to  the  estates  of  parties 
who  died  previously  to  the  organization  of  the  State  Govern- 
ment. (Grrimes'  Estatev.  Norris,  6  Cal.  621;  Tevisy.  PUcher, 
10  Cal.  405;  Doivner  v.  Smith,  24  Cal.  114.) 

The  proceedings,  therefore,  in  the  Probate  Court  of 
Solano  County  were  a  nullity,  and  the  deed  of  the  adminis- 
trator conveyed  no  title  whatever  to  the  purchasers  at  the 
sale. 

On  the  other  hand,  it  appears  that  the  defendants  are  the 
holders  of  the  legal  estate,  under  the  patent  of  the  United 
States;  that  they  purchased  from  parties  who  were  and  had 
long  been  in  the  actual,  notorious,  undisputed  and  exclusive 
possession  of  the  land;  that  they  paid  full  value  for  their 
respective  purchases;  and  that  they  had  no  knowledge  of 
any  alleged  frauds  on  the  part  of  those  from  whom  they 
derived  title,  or  of  the  invalidity  of  the  proceedings  in  which 
that  title  originated. 

They  are  thus  innocent,  bona  fide  purchasers  for  value, 
and  without  notice  except  so  far  as,  under  the  circumstances 
of  the  case,  they  are  charged  with  constructive  notice. 

The  question  thus  presented  is  of  great  importance.  Its 
determination  may  affect  the  rights  of  all  persons  who  may 
have  purchased  from  the  patentees  of  confirmed  land  claims 
in  this  State.  It  is  also,  I  believe,  novel;  for  it  arises,  not 
as  heretofore  between  the  patentees  and  the  representatives 
of  the  original  grantee,  but  between  those  representatives 
and  purchasers  from  the  patentees,  after  the  confirmation 
of  their  claim,  and  the  issuance  to  them  of  a  patent  convey- 
ing the  legal  title  previously  outstanding  in  the  United 
States. 
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In  the  opinion  rendered  by  Mr.  Jmstice  Field,  when  over- 
ruling the  demurrer  in  this  case,  it  is  assumed  that  the 
patent  was  in  the  usual  form,  ''  with  a  recital  of  the  exist- 
ence of  the  grant,  the  conyeyance  of  the  grantee's  interest 
by  the  administrator,  the  confirmation  of  the  claim  under 
the  grant,  the  survey  upon  the  confirmation,  and  the  ap- 
proval of  the  survey/'  etc.  The  patent  was  not  at  that  time 
submitted  to  the  inspection  of  the  Court.  In  fact,  it  con- 
tains no  recitals  with  respect  to  the  grant  or  the  title  of  the 
patentees,  except  that  they  presented  a  claim  for  the  rancho 
of  *'Eio  de  Jesus  Maria,"  founded  on  a  Mexican  grant, 
made  by  Gov.  Micheltorena  on  the  twenty-third  day  of 
October,  1843;  that  this  claim  was  confirmed  by  the  Board 
of  Land  Commissioners  and  by  the  District  Court;  that  the 
judgment,  on  appeal  of  the  District  Court,  was  made  final 
by  stipulation.  A  survi^y  was  made,  duly  approved  Mid 
certified  to  by  the  Commissioners  of  the  General  Land  Oflice. 

The  patent  does  not  even  refer  to  the  original  grantee, 
still  less  tp  any  of  the  conveyances  by  which  the  patentees 
deraigned  title.  For  aught  that  appears  on  the  face  of  the 
patent,  the  patentees  might  have  been  the  original  grantees 
of  the  land. 

It  is  contended,  however,  that  the  patent  refers  to  and 
recites  a  Mexican  grant;  to  proceedings  upon  this  grant 
before  the  Board  and  the  United  States  District  Court, 
that  it  mentions  the  name  of  the  rancho,  the  date  of  the 
grant,  and  by  whom  granted;  and  that  it  contains  an  ex- 
press stipulation,  in  accordance  with  the  statute,  that  the 
interests  of  third  persons  shall  not  be  aflfected  thereby; 
that  the  purchasers  from  the  patentees  were  thus  directed  to 
the  source  of  title  of  the  latter,  and  were  bound  to  take 
notice  of  the  records  of  the  Board  of  Land  Commissioners, 
and  especially  of  the  transcript  and  records  of  the  District 
Court;  and  that  these,  if  consulted,  would  have  disclosed 
the  fact  that  the  patentees  claimed  title  under  an  adminis- 
trator's deed  which  was  a  nullity. 

The  general  doctrine  is  well  settled,  that  the  purchaser  of 
a  legal  title  will  be  liable  to  all  equities  of  which  he  had 
actual  or  constructive  notice  at  the  time  of  the  purchase; 
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for  by  taking  the  legal  estate,  after  notice  of  a  prior  right, 
he  becomes  a  mala  Jide  purchaser.  {LeNeve  v.  LeNeve,  3 
Atk.  6-.9.) 

Bat  a  purchaser  bona  Jide,  without  notice  of  any  defect  in 
his  title  at  the  time  of  the  purchase  made,  may  (as  is  said 
by  Lord  Nottingham,  in  Basset  v.  Nosivorihy,  Cas.  Bep. 
temp.  Finch,  162)  **  lawfully  buy  in  a  statute,  or  mortgage, 
or  any  other  incumbrance;  and  if  he  can  defend  himself  at 
law  by  any  such  incumbrances  bought  in,  his  adversary 
shall  never  be  aided  in  a  Court  of  Equity  by  setting  aside 
such  incumbrances;  for  equity  will  not  disarm  a  purchaser, 
but  assist  him.  And  precedents  of  this  nature  are  very 
ancient  and  numerous,  where  a  Court  hath  refused  to  give 
any  assistance  against  a  purchaser,  either  to-  an  heir,  or  to 
a  widow,  or  to  the  fatherless,  or  to  creditors,  or  even  to  one 
purchaser  against  another." 

In  Jones  v.  Powles  (3  My.  &  K.  581),  a  person  who  had 
advanced  money  upon  a  mortgage  oi  an  estate  which  the 
mortgagor  claimed  under  a  will,  which  turned  out  to  be 
forged,  got  a  conveyance  of  the  legal  estate  which  was  out* 
standing  in  a  mortgagee  whose  debt  had  been  satisfied. 
Upon  a  bill  filed  by  the  heiress-at-law,  it  was  held  that  the 
mortgagee  being  a  purchaser  without  notice  of  the  plaintifi^s 
title  could  protect  himself  by  the  legal  title.  Apd  Sir  John 
Leach,  M.  H.,  says:  ''Upon  full  consideration  of  all  the  au- 
thorities which  have  been  referred  to,  and  the  dicta  of 
Judges,  and  text-writers,  and  the  principles  on  which  the 
rule  is  grounded,  I  am  of  opinion  that  the  protection  of  the 
legal  estate  is  to  be  extended  not  merely  to  cases  in  which 
the  title  of  the  purchaser  for  valuable  consideration  without 
notice  was  impeached  by  reason  of  a  secret  act  done,  but 
also  to  cases  in  which  it  is  impeached  by  reason  of  the 
falsehood  of  a  fact  of  title  asserted  by  the  vendor,  or  those 
under  whom  he  claims,  where  such  asserted  title  is  clothed 
with  possession,  and  the  falsehood  of  the  fact  asserted  could 
not  have  been  detected  with  reasonable  diligence.'' 

What  will  amount  to  this  ''reasonable  diligence,"  and 
when  the  purchaser  will  be  affected  by  constructive  notice, 
will  depend  on  the  circumstances  of  each  case. 
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*'It  is  scarcely  possible,*'  says  Vice-Chancellor  Wigram, 
"to  declare,  a  prim,  what  shall  be  deemed  constructive 
notice,  because  nnqnestionably  that  which  will  not  affect 
one  man  may  be  abundantly  sufficient  to  affect  another.  But 
I  believe  I  may,  with  sufficient  accuracy  for  my  present 
purpose,  and  without  danger,  assert  that  cases  in  which 
constructive  notice  has  been  established  resolve  themselves 
into  two  classes,  first:  *  *  ^  *  and  secondly:,  where 
the  Court  has  been  satisfied,  from  the  evidence  before  it, 
that  the  party  charged  had  designedly  abstained  from  in- 
quiry for  the  very  purpose  of  avoiding  notice."  *  *  *  * 
"The  proposition  of  law  upon  which  the  second  class  of 
cases  proceeds  is,  not  that  the  party  had  incautiously  neg- 
lected to  make  inquiries,  but  theit  Jie  had  designedly  abstained 
from  such  inquiries  for  the  purpose  of  avoiding  kyiowledge — a 
purpose  which,  if  proved,  would  clearly  show  that  lie  had  sus- 
picion of  the  truth,  and  a  fraudulent  determination  not  to  learn 
it.  If,  in  short,  there  is  rot  actual  notice  that  the  property 
is  in  some  way  affected,  and  no  fraudulent  turning  away 
from  a  knowledge  of  facts  which  the  res  gestce  would  suggest 
to  a  prudent  mind — if  mere  want  of  caution,  as  distinguished 
from  fraudulent  and  willful  blindness,  is  all  that  can  be  imputed 
to  the  purchaser,  there  the  doctrine  of  constructive  notice 
will  not  apply;  there  the  purchaser  will  be  considered,  as 
in  fact  he  is,  a  bona  fide  purchaser  without  notice."  (1  Hare, 
55,  cited;  2  Tud.  &  White's  Leading  Cas.  in  Eq.;  Hare  & 
Wallace,  notes.)     [The  italics  are  the  Editors.] 

The  same  principles  are  recognized  by  the  Supreme  Court  ' 
of  the  United  States  in  the  last  decision  on  this  subject. 

In  Wilson  V.  Hall,  the  Court  says  :  "On  this  point,  we 
need  only  refer  to  Sugden  on  Vendors  "(p.  622),  where  he 
says  :  *In  Ware  v.  Lord  Egmont,  the  Lord  Chancellor  Cran- 
worth  expressed  his  entire  concurrence  in  what  on  manj' 
occasions  of  late  years  had  fallen  from  Judges  of  great  emi- 
nence on  the  subject  of  constructive  notice,  namely:  that  it 
was  highly  inexpedient  for  Courts  of  Equity  to  extend  the 
doctrine.  When  a  person  has  not  actual  notice,  he  ought 
not  to  be  treated  as  if  he  had  notice,  unless  the  circum- 
stances are  such  as  to  enable  the  Court  to  say,  not  only  that 


Dist.  Cal.]  Habdt  v.  Harbin.  203 


1870.]  Opinion  of  the  Court — HoflFman,  J. 

• 

he  might  have  acquired,  but  also  that  he  ought  to  have 
acquired  it,  but  for  his  gross  negligence  in  the  conduct  of 
the  business  in  question.  The  question,  then,  when  it  is 
sought  to  affect  a  purchaser  with  constructive  notice,  is, 
not  whether  he  had  the  means  of  obtaining  and  might  by 
prudent  caution  have  obtained  the  knowledge  in  question, 
but  whether  the  not  obtaining  it  was  an  act  of  gross  or  cul- 
pable negligence.' "     (6  Wallace  E.  91.) 

The  doctrine  of  constructive  notice  has  unquestionably 
been  carried,  in  some  of  the  cases,  further  than  the  principles 
above  laid  down  would  warrant.  They  would  probably  at 
the  present  day  be  otherwise  decided. 

In  general,  it  may  be  said,  that  whatever  is  sufficient  to 
put  a  person  upon  inquiry,  is  good  notice  ;  that  is,  where  a 
man  has  sufficient  information  to  lead  him  to  a  fact,  he  shall 
be  deemed  cognizant  of  it. 

Thus,  the  direct  statement  to  a  purchaser,  of  an  adverse 
claim,  by  the  party  holding  it,  or  by  any  one  acting  in  his 
behalf,  will  take  effect  as  actual  notice.  But  it  must  be 
sufficiently  definite  to  put  the  purchaser  on  his  guard,  and 
enable  him  to  ascertain  whether  it  is  authentic.  (4  Cush- 
man,  312;  Flagg  v.  Mann,  2  Sum.  552.) 

But  mere  reports  and  allegations,  incapable  of  being 
traced  to  any  definite  source,  vague  and  general  assertions, 
resting  on  mere  hearsay,  and  made  by  strangers,  may  be 
wholly  disregarded.     (25  Maine,  484.) 

It  has  even  been  said  that  the  notice  will  not  be  binding  , 
unless  it  proceeds  from  a  person  interested  in  the  property, 
and  in  the  course  of  a  treaty  for  its  purchase.     (2  Sugd.  on 
Vend.  451-2;  Barnhart  v.  Greenshields,  28  Eng.  Law  and 
Eq.  p.  77.) 

So,  also,  where  the  purchaser  knows  that  the  legal  estate 
is  in  a  third  person,  he  is  bound  to  take  notice  of  what  the 
trust  is.  (Freem.  Ch.  Cas.  C.  171.)  Or,  if  he  knows  that 
the  title  deeds  are  in  another  man's  possession,  and  he 
omits  all  inquiries  as  to  the  deeds,  he  will  be  held  to  have 
notice  of  any  claim  of  the  party  holding  them.  (9  Hare, 
458;  11  Juv.  527;  2  L.  Cas.  in  Eq.  p.  139.)  So,  too,  if  the 
purchaser  knows  the  estate  to  be  in  the  occupation  of  an- 
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other  than  the  vendor,  he  is  bound  by  the  equities  which 
the  party  in  possession  may  have  in  the  land.  ( Taylor  v. 
Lebbat,  2  Ves.  Jur.  439;  Jones  v.  Smithy  1  Hare,  60.) 
•  So,  too,  ''where  the  purchaser  cannot  make  out  title  but 
by  deed  which  leads  him  to  another  fact,  he  shall  be  pre- 
sumed cogniz£Lnt  thereof,  for  it  is  crassu  negligentia  that  he 
sought  not  after  it."     {Moore  v.  Bennett  2  Ch.  Cas.  246.) 

It  is  also  said  to  be  well  established,  that  ''a  purchaser 
will  have  constructive  notice  of  anything  which  appears  in 
any  part  of  the  deeds  or  instruments  which  prove  and  con- 
stitute the  title  purchased,  and  is  of  such  a  nature,  that  if 
brought  directly  to  his  knowledge,  would  amount  to  actual 
notice,"  and  the  rule  is  said  to  be  the  same  with  regard  to 
grants  madcf  by  the  public  as  to  those  made  by  individuals, 
and  a  party  claiming  title  originating  in  a  patent  from  the 
State,  will  be  held  to  have  notice  of  everything  that  appears 
on  the  face  of  the  patent.  (2  Lead.  Gas.  in  Eq.  p.  169 ; 
citing  Brush  v.  Ware,  15  Pet.  93.) 

In  that  case,  the  contest  was  between  the  real  owner  of  a 
land  warrant  and  a  purchaser  of  the  warrant  under  a  fraudu- 
lent executor's  sale,  who  had  subsequently  obtained  a 
patent. 

The  Court  held  that,  in  purchasing  the  warrant,  he  had 
merely  acquired  an  equity,  and  that  the  recital  on  the  face 
of  the  warrant  of  the  assignment  by  the  executor  put  him  on 
inquiry  to  inspect  the  will,  and  ascertain  the  validity  of  the 
.  assignment,  and  that  the  issuance  of  the  patent  by  the 
ministerial  officers  of  the  government  did  not  better  his 
position. 

What  would  have  been  the  rights  of  a  purchaser  for 
value  without  actual  notice  from  the  patentee  in  possession, 
was  not  considered. 

From  the  foregoing  it  may  be  gathered  '' that  although 
to  deprive  a  purchaser  of  protection  as  a  bona  fide  purchaser 
without  notice,  he  must  be  proved  to  have  acted  fraudu- 
lently, or  to  have  been  guilty  of  gross  or  culpable  negli- 
gence, yet  that  the  failure  to  take  certain  well  established 
and  reasonable  precautions — such  as  a  thorough  examination 
of  title  papers,  a  search  of  the  records,  an  inquiry  into  the 
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rights  of  those  in  actual  possession — will  be  treated  as  gross 
negligence,  and  will  make  the  purchaser  liable  for  all  the 
consequences  of  omissions,  which  are  equally  injurious 
whether  they  proceed  from  laches  or  design.  (2  Lead. 
Cas.  in  Eq.  163.) 

Such  being  the  general  principles  applicable  to  this  case, 
we  will  proceed  to  consider  the  questions  presented  by  it. 

1.  Did  the  recitals  in  the.  patent  that  the  claim  was  de* 
rived  from  a  Mexican  grant;  that  it  had  been  confirmed  by 
the  Board  and  the  District  Court,  and  that  the  patent  did 
not  affect  the  rights  of  third  persons,  affect  the  defendants, 
who  purchased  for  full  value  from  the  patentees,  in  actual 
and  undisputed  possession,  with  notice  of  the  transcript 
and  records  of  the  Board  and  of  the  District  Court,  and  of 
the  proceedings  in  the  Probate  Court,  and  the  adminis- 
trator's sale,  which  those  records  described  ? 

2d.  If  so,  were  they  bound  to  take  notice  of  the  invalidity 
of  those  proceedings,  and  that  the  administrator's  deed  was 
a  nullity,  and  was  their  failure  to  learn  that  fact  an  act  of 
crassa  negligentia^  or  ''an  omis^on  to  take  a  reasonable  and 
well  established  precaution,"  which  may  be  treated  as 
equivalent  thereto? 

The  cases  of  Estrada  v.  Murphy,  19  Cal.  250;  Salmon  v. 
Synumds,  30  Cal.  301;  and  Wilson  v.  CastrOy  31  Cal.  4^0, 
are  cited  in  support  of  the  aflirmative  of  the  above  proposi- 
tions. 

But  in  neither  of  these  cases  did  the  questions  here 
presented  arise. 

Estrada  v.  Mwrphy  merely  holds  that  where  a  confirmee, 
in  presenting  his  claim  acts  as  agent,  trustee,  guardian,  or  in 
any  other  fiduciary  capacity,  equity  will  compel  a  transfer 
of  the  legal  estate  to  ilie  equitable  owner,  and  will  control 
the  legal  title  in  the  hands  of  the  patentee,  so  as  to  protect 
the  just  right  of  others.  Salmon  v.  Syinonds  decides  that 
patentees  who  did  not  own  or  claim  to  own  but  a  portion  of 
a  rancho  for  which  they  presented  their  claim,  but  wlio  have 
obtained  a  patent  for  the  whole,  will  be  decreed  to  hold  the 
legal  title  for  the  part  not  owned  by  them  in  trust  for  the 
owner.    In    Wilson  v.  Castro,   it  was  held  that  where  the 
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widow  of  a  deceased  Mexican  grantee,  together  with  her 
second  husband,  conveyed  the  lands  granted  to  a  purchaser, 
who  presented  his  claim  and  obtained  a  patent,  equity  will 
raise  a  constructive  trust  in  favor  of  the  heirs  of  the  de- 
ceased grantee. 

But  the  Court  is  careful  to  withhold  any  expression  of 
opinion  as  to  what,  under  such  circumstances,  would  be  the 
rights  of  a  purchaser  from  the  patentee  without  actual 
notice. 

It  has  already  been  observed  that  in  Brush  v.  Ware,  (15 
Pet.  Ill)  the  contest  was  between  the  patentee  and  the  real 
owners  of  the  warrant  under  which  the  patent  issued.  The 
rights  of  the  bona  fide  purchasers  from  the  patentee  were 
not  in  question.  The  law  on  the  points  under  considera- 
tion being  thus  found  not  to  have  been  settled  by  authority, 
must  be  determined  upon  principle. 

If  the  purchaser  from  the  patentees  was  bound  to  look  at 
the  record  of  the  proceedings  before  the  Board,  and  the 
District  Court,  and  the  deeds  it  referred  to,  and  was  affected 
with  notice  of  every  defect  jn  the  deraignment  of  the  title 
of  the  patentees,  it  can  only  be  because  no  greater  effect  is 
attributed  to  the  adjudication  of  the  Coui*ts  that  the 
patentees  had  established  ^a  valid  claim  to  the  land,  than 
would  be  given  to  a  declaration  to  that  effect  by  an  ordinary 
vendor . 

The  adjudication  would,  in  that  case,  merely  amount  to 
a  judicial  determination  that  the  original  Mexican  grant 
was  valid,  but  would  have  no  effect  to  raise  a  presumption 
that  the  confirmee  was  entitled  to  the  patent,  strong  enough 
to  protect  a  purchaser  from  him  without  notice,  or  to  pre- 
vent the  failure  of  the  latter  to  investigate  the  derivative 
title  from  being  an  act  of  gross  and  culpable  negligence. 

Such  is  not,  in  my  opinion,  a  just  construction  of  the  provi- 
sions of  the  Act  of  1861,  under  which  the  patent  issued. 

By  the  eighth  section  of  that  Act,  **  each  and  every  per- 
son claiming  lands  by  virtue  of  any  right  or  title  dei'ived  from 
the  Spanish  or  Mexican  government,  was  required  to  pre- 
sent the  same,"  etc.  By  sec.  13,  "all  lauds,  the  claims  to 
which  shall  not  have  been  presented  to  the  said  Commis- 
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sioners  within  two  years  after  the  date  of  the  Act,  are  to  be 
deemed,  held  and  considered  as  part  of  the  public  domain 
of  the  United  States. 

A  subsequent  clause  in  the  same  section  provides  for  the 
issuance  of  an  injunction  by  the  District  Judge  to  restrain 
the  confirmee  from  suing  out  a  patent,  when  his  title  to  the 
lands  confirmed  is  disputed  by  any  other  person. 

It  will  be  seen  from  these  provisions  that  the  duty  of  the 
Board,  and  of  the  District  and  Supreme  Courts,  on  appeal, 
was  not  merely  to  inquire  into  the  validity  of  the  original 
grant,  but  into  the  validity  of  the  claim  of  the  claimant.  If 
the  latter  failed  to  establish,  prima  facie  at  least,  his  de- 
rivative title,  his  claim  must  be  rejected. 

In  practice,  the  claims  were  in  general  presented  in  the 
names  of  the  owners,  and  not  of  the  original  grantees,  in 
cases  where  the  latter  had  conveyed  the  whole  or  a  portion 
of  the  ranchos;  and  it  has  occasionally  happened  that  a 
claim  for  a  part  of  a  rancho  has  been  duly  presented  and 
confirmed,  while  the  remainder  has  become  public  land  by 
reason  of  the  non-presentation  of  any  claim  for  it. 

It  was,  therefore,  tlie  duty  of  the  law  agent,  the  District 
Attorney,  and  the  Attorney- General,  and  of  the  Board  and 
the  Courts,  to  look  into  the  mesne  conveyances  to  a  certain 
extent,  at  least;  first,  in  order  that  the  patent  might  not 
issue,  except  to  one  presumptively  entitled  to  it;  and  second, 
because  if  the  claimants'  title  could  be  shown  to  be  invalid, 
and  no  other  claim  had  been  presented,  the  land  would  be- 
come a  part  of  the  public  domain. 

The  provision  in  the  thirteenth  section,  for  an  injunction 
to  restrain  the  confirmee  from  suing  out  a  patent,  seems  to 
recognize  that  the  issuing  of  a  patent  might  confer  some 
rights,  and  raise  to  some  extent  a  presumption  in  favor  of 
his  title.  The  form  of  decree  sanctioned  by  the  Supreme 
Court,  in  cases  where  the  derivative  title  of  the  claimant 
was  doubtful,  seems  also  a  recognition  of  the  same  fact. 

In  those  cases,  the  claim  was  confirmed  to  the  claimants, 
or  whoever  might  be  the  lawful  successor  in  interest  of  the 
original  grantee. 

To  what  end  insert  this  saving  clause,  if  the  adjudication 
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in  favor  of  the  claimant  was  so  mere  a  nullity,  that  not  even 
a  bona  fide  purchaser  of  the  legal  title,  without  actual  notice, 
would  be  relieved  of  the  imputation  of  gross  negligence  if 
he  omitted  to  search  into  the  derivative  title,  and  if  he 
failed  to  discover  flaws  in  it  which  had  escaped  the  notice 
of  the  law  officers  of  the  United  States,  and  even  of  the  Su- 
preme Court  itself  ? 

Nor  are  the  observations  of  the  Supreme  Court,  in  Castro 
V.  Hendincks  (23  How.  441),  when  properly  understood,  in- 
consistent with  this  view. 

The  Court  says:  **The  mesne  conveyances  were  also  re- 
quired, but  not  for  any  aim  of  submitting  their  operation 
and  validity  to  the  Board,  but  simply  to  enable  the  Board 
to  determine  if  there  was  a  bona  fide  claimant  before  it  un- 
der a  Mexican  grant;  and  so  this  Court  has  frequently 
decided  that  the  government  had  no  interest  in  the  contest 
between  persons  claiming  ex  post  facto  the  grant." 

The  Supreme  Court  could  not,  of  course,  have  meant  that 
the  Government  had  no  interest  in  showing  that  the  deriva- 
tive title  of  the  claimant  was  wholly  void ;  for  by  so  doing, 
the  rejection  of  the  claim  must  have  followed,  and  the  lands 
would  in  many  instances  have  been  secured  to  the  public. 
All  that  the  court,  meant  to  declare  was,  that  the  United 
States  had  no  interest  in  contests  inte^^  partes;  thai  their 
rights  were  not  submitted  to  the  Board,  and  could  not  be 
finaUy  adjudicated,  for  contestants  were  not  permitted  to 
intervene  in  the  proceeding  (except  by  way  of  injunction, 
as  provided  for  in  the  thirteenth  section),  and  the  decision 
of  the  Board  was  declared  by  law  not  to  affect  the  rights  of 
third  persons.     The  true  meaning  of  the  Court  is,  doubt- 
less, that  attributed  to  it  by. Mr.  Justice  Baldwin,  in  Estrada 
V.  Murphy  (19  Cal.  274.)     "It  would  seem  to  follow,"  says 
the  learned  Judge,  **from  these  and  not  less  decisive  inti- 
mations, in  other  cases  in  the  Supreme  Court  of  the  United 
States,  that  the  mere  fact  that  a  particular  person  obtained 
a  patent  from  the  Government,  was  not  conclusive  of  his  ex- 
clusive right,  but  that  it  might  be  shown  in  a  proper  pro- 
ceeding that  others  were  interested  or  had  a  better  right." 
In  the  opinion  delivered  by  Mr.  Justice  Field,  when  over- 
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rnling  the  demurrer  in  this  case,  it  is  said:  ''It  (the  patent) 
is  evidence  that  the  title  had  passed  by  grant  from  the 
former  government,  or  that  such  equities  had  existed  under 
the  former  government  in  favor  of  the  aUeged  grantee  as  to 
require  or  justify  the  cession  of  the  title,  and  also,  that  by 
conveyances  regular  on  their  face,  the  legal  title  had  appa- 
rently passed  from  the  grantee  to  the  claimants ;  but  it  is 
not  evidence  of  any  equitable  relations  of  the  holders  of 
subsequent  conveyances  from  the  grantee  to  each  other,  for 
such  relations  were  not  submitted  to  the  tribunals  of  the 
United  States  for  adjudication." 

From  the  foregoing  it  results,  that  a  confirmation  and 
patent  establish : 

1st.  That  the  original  grant  was  valid,  and 

2d.  That  tfie  patentee  has  been  found  to  be  a  bona  fide 
claimant  under  the  grant,  and  that,  by  a  deraignmentof  title 
regular  on  its  face  and  prima  faxAe  valid,  he  has  shown  him- 
self to  be  entitled  to  a  conveyance  by  the  United  States  of 
the  legal  title. 

The  purchaser,  therefore,  from  the  patentee,  without 
actual  notice,  has  a  right  to  assume  the  existence  of  these 
facts  thus  judicially  established.  He  cannot  be  charged 
with  gross  negligence,  willful  ignorance,  or  even  neglect  of 
a  reasonable  and  well  established  precaution,  if  he  has 
acted  upon  the  belief,  that  in  the  mesne  conveyances  ad- 
judged to  be  regular  and  apparently  translative  of  title, 
there  would  not  be  found  a  deed  void  on  its  face,  because 
it  was  the  result  of  a  legal  proceeding  which  was  an  absolute 
nxdlity. 

In  charging  every  patentee  with  a  constructive  trust  in 
favor  of  the  successor  in  interest  of  the  grantee,  who  has 
failed  to  present  his  claim,  irrespective  of  any  question  of 
notice,  good  faith,  or  any  fiduciary  relation  towards  the 
latter,  the  Supreme  Court  of  the  State  has  gone  as  far  as 
either  principle  or  sound  policy  will  permit.  The  doctrine 
of  constructive  notice  should  not,  in  my  judgment,  be  ex- 
tended contrary  to  the  tendency  and  spirit  of  the  recent  de- 
cisions to  a  new  class  of  cases.  It  is  essential  to  the  security 

and  repose  of  a  vast  number  of  fairly  acquired  titles  in  this 
15 
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State,  that  the  rights  of  the  purchaser  who,  without  actual 
notice,  has  obtained  the  legal  title  from  the  United  States 
under  a  patent,  should  be  firmly  upheld. 

It  is  well  settled,  that  even  where  a  purchaser  is  put 
on  inquiry,  all  that  can  be  exacted  of  him  is  a  diligent  eflfort 
to  ascertain  whether  the  purchase  will  prejudice  the  equita- 
ble rights  of  others;  when  such  an  attempt  has  been  made, 
and  it  appears  that  further  efforts  would  have  been  fruitless, 
the  purchaser's  duty  is  discharged.  {Williamson  v.  Browv, 
15  N.  T.  354;  2  Lead.  Cas.  in  Eq.  154.) 

In  this  case,  no  examination  of  the  record  would  have  in 
•  fact  apprised  the  purchaser  that  the  Probate  Court  was 
without  jurisdiction  over  the  estate  of  the  deceased.  One 
of  th^  defendants  swears  that  he  consulted  a  lawyer,  who 
advised  him  that  the  purchase  was  safe,  an5  such  would 
very  possibly  have  been  the  opinion  of  a  large  number  of 
the  profession. 

The  decision  of  the  Supreme  Court,  that  the  Probate 
Court  was  without  jurisdiction,  was  not  promulgated  until 
severg.!  years  later. 

So  far,  then,  as  the  doctrine  of  constructive  notice  rests 
upon  voluntary  ignorance  or  willful  blindness,  or  any  moral 
delinquency  whatever,  it  cannot  apply  to  these  defendants  : 
for  they  had  practically  and  in  point  of  fact  no  means  of 
ascertaining  the  fact,  with  constructive  notice,  of  which  they 
are  now  sought  to  be  charged.  If  the  case  of  Jozies  v. 
PoivleSy  above  cited,  be  law,  and  if  a  purchaser  of  an  estate 
claimed  under  a  forged  will,  will  be  protected  by  the  subse- 
quent acquisition  of  the  bare  legal  title,  on  the  ground,  that 
the  falsehood  of  the  asserted  fact  of  title  could  not  have 
been  detected  by  reasonable  diligence,  a  fortiori  must  these 
defendants  be  protected :  for  no  diligence  would  have  en- 
abled them  to  discover  the  defects  in  the  title,  unless,  in 
advance  of  the  public  and  many  of  the  legal  profession,  and 
with  greater  acuteness  than  was  exhibited  by  the  judicial 
authorities  of  the  United  States,  they  had  anticipated  a  de- 
cision of  the  Supreme  Court  of  this  State  upon  a  novel  and 
perhaps  doubtful  question  of  law.  Nor  could  they  suspect, 
that  by  acquiring  the  legal  title,  they  were  prejudicing  the 
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equitable  rights  of  others :  for  no  heirs  had  appeared  to 
claim  the  inheritance  for  more  than  ten  years,  and  none 
were  known  to  exist.  And  besides,  their  rights  as  against 
the  United  States  had  long  since  been  lost,  by  their  failure 
to  present  their  claim :  for  the  act  of  1851  makes  no  excep- 
tion in  favor  of  absentees,  minors,  or  femmes  covert. 

The  only  party  that  could  have  been  injured  by  the  pre- 
sentation of  the  invalid  claim  was  the  United  States — and 
they  by  a  solemn  adjudication,  final  and  conclusive  as  be- 
tween them  and  the  claimants,  had  adjudged  the  claim  to 
be  valid,  and  had  issued  a  patent  for  the  land. 

Nor  in  considering  the  hardships  of  this  and  similar  cases, 
and  the  comparative  equities  of  the  complainants  and  de- 
fendants, is  it  to  be  forgotten  that  but  for  the  proceedings 
now  claimed  to  have  been  fraudulent  and  invalid,  no  claim 
would  have  been  presented  for  this  vacant  inheritance,  and 
it  would  long  since  have  been  disposed  of  as  public  land. 

The  complainants  therefor  seek  to  avail  themselves  of  the 
acts  of  the  patentees  who  presented  the  claim,  obtained  a 
confirmation,  and  procured  a  patent.  It  is  but  just  that 
their  rights  should  be  postponed  to  those  who,  in  good  faith 
and  relying  upon  a  deed  from  the  government,  the  para- 
mount source  of  title,  have  paid  their  money,  occupied  and 
improved  the  land,  and  for  many  years  have  established 
their  homes  upon  it. 

No  distinction  can,  I  think,  be  drawn  in  this  case  between 
those  who  purchased  after  confirmation  and  before  patent 
issued,  and  those  who  purchased  subsequent  to  the  patent. 
Both  hold  the  legal  title,  derived  from  the  United  States, 
under  the  patent — and  both  have  the  equitable  right  to  pro- 
tection. 

Under  this  view,  it  becomes  unnecessary  to  consider  the 
other  important  questions  of  fact  and  of  law  presented  by 
the  case. 

The  bill  must  be  dismissed. 
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John  Lamb,  and  Emma,  Ms  wife^  and  Ida  Squires, 
V.  T.  J.  Carter,  Isaac  B,  Smith,  J.  P.  0. 
LowNSDALE,  Millard  0.  Lownsdale,  Ruth  A. 

LOWNSDALE    AND    MaRY    E.    CoOPER. 

Circuit  Court,  District  of  Oregon, 
June  28,  1870. 

1.  Sale  and  Covenant  to  make  Title  an  Estoppel  in  Equitt. — On  Febrn- 

ary  26,  1860,  Daniel  H.  Lownsdale,  being  the  owner  of  an  nn- 
divided  interest  in  the  went  half  of  the  Portland  land  claim,  inclnding 
Block  258,  in  said  city,  commonly  called  the  Nancy  Lownsdale  tract, 
under  the  Donation  Act  of  September  27,  1850  (9  Stat.  497),  executed  a 
bond  in  the  penal  sum  of  $700  conditioned  as  follows:  Whereas,  I  have 
this  day  sold,  released  and  quitclaimed  unto  Bobbins,  his  heirs  and  as- 
signs, etc.,  all  that  piece  or  parcel  of  land,  described  by  metes  and 
bounds,  the  same  being  Block  258  aforesaid;  and,  whereas,  said  Bobbins 
has  made  his  promissory  note  to  said  Lownsdale,  or  order  for  the  balance 
of  the  purchase  money,  payable  in  twelve  months  from  date;  "Now, 
know  ye  also,  that  if  said  note  shall  be  truly  paid,  and  I,  the  said 
bonnden  Lownsdale,  shall  give  unto  said  Bobbins  a  good  and  sufficient 
title  to  said  land  according  to  these  presents,  and  such  further  confirma- 
tion as  the  title  from  the  United  States  may  vest  in  me,  then  this  obliga- 
tion to  be  null  and  void;  otherwise,"  etc. :  Held^  that  such  instrument  was 
in  effect  a  contract  of  sale  of  Lownsdale *s  interest  in  the  Block  258,  and 
also  a  covenant  to  make  a  good  title  to  the  whole  land  contained  therein, 
and  that  the  heirs  of  said  Lownsdale  were  thereby  estopped  in  equity 
from  asserting  any  interest  in  said  block,  as  such  heir&. 

2.  Same. — Estoppel. — Under  a  decree  partitioning  that  portion  of  the  Port- 

land land  claim,  called  the  Nancy  Lownsdale  tract,  between  her  children 
and  the  heirs  and  vendees  therein  of  Daniel  H.  Lownsdale — three  fifths 
to  the  former  and  two  fifths  to  the  latter  in  gross — the  heirs  of  said 
Daniel  H.  can  only  claim  as  heirs,  and  not  as  purchasers,  and  are  there- 
fore estopped  to  claim  any  interest  thereby  in  any  specific  portion  of 
said  two  fifths  against  the  agreement  or  covenant  of  their  ancestor,  the 
same  as  he  would  be,  if  living. 

Before  Deady,  District  Judge. 
fF.  Lair  Hill,  for  complainant. 

Cliarl-es  Gardener^  for  defendants. 

Deady,  J.     This  suit  was  brought  December  31,  1869, 
for  a  partition  of  Block  258  in  the  city  of  Portland,  and  for 
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an  adjustment  of  a  lien  thereon  for  owelty,  heretofore  paid 
by  certain  of  the  defendants  in  a  suit  for  partition  of  a  tract 
of  land  including  the  premises,  between  the  children  of 
Nancy  Lownsdale  and  the  heirs  and  vendees  of  her  husband 
Daniel  H.  Lownsdale.  The  plaintiffs,  John  B.  Lamb  and 
Emma,  his  wife,  and  Ida  Squires,  her  sister,  are  citizens  of 
Kentucky.  The  defendants  are  citizens  of  Oregon;  and 
•except  T.  J.  Carter  and  Isaac  B.  Smith,  are  united  in  in- 
terest with  the  plaintiffs,  and  make  no  defense  to  the  bill. 
The  defendants.  Carter  and  Smith,  demur  to  the  bill,  and 
for  cause  of  demurrer  assign,  substantially,  that  the  plaint- 
iffs have  no  interest  in  the  premises. 

From  the  bill  it  appears  that  Daniel  H.  in  his  lifetime, 
and  at  and  after  September  27,  1860,  occupied  a  certain 
tract  of  land  upon  which  the  city  of  Portland  is  partially 
built,  and  which  includes  the  premises  in  controversy,  as  a 
settler,  under  the  Donation  Act  of  September  27, 1850  (9  SiaL 
497) ;  and  that  on  April  15, 1854,Nancy,  the  wife  of  Daniel  H., 
died  intestate,  leaving  said  Daniel  H  and  William  (KUihan 
and  Isabella  Ellen  Gillihan,  her  children  by  aformer husband, 
and  Millard  O.  and  Buth  A.  Lownsdale,  her  children  by 
Daniel  H.,  surviving  her;  and  that  afterwards,  in  pursuance 
of  said  Donation  Act,  the  west  half  of  said  tract,  being 
about  ninety  acres,  and  now  commonly  known  as  the 
**  Nancy  Lownsdale  tract,"  and  embracing  the  premises  in 
controversy,  was  duly  set  apart  by  the  proper  officers  of  the 
United  States  Land  Office  to  said  Nancy;  and  that  on  June 
6,  1865,  the  United  States  issued  a  patent  purporting  to 
grant  said  Nancy  Lownsdale  tract,  including  said  Block 
258,  to  the  said  Nancy  and  her  heirs  in  fee  simple.  That 
upon  the  death  of  said  Nancy,  said  Daniel  H.,  by  operatioa 
of  said  Donation  Act,  became  seized  of  an  undivided  one 
fifth  of  said  tract,  and  her  children  aforesaid  of  an  undivided 
one  fifth  thereof  each,  in  fee  simple;  and  that  on  January 
27,  1860,  the  said  Daniel  H.  became  the  owner  by  purchase 
of  the  aforesaid  one  fifth  of  Isabella  Ellen  Gillihan,  then 
married  to  William  Potter. 

That  on  February  14,  1860,  said  Daniel  H.  conveyed  an 
undivided  two  fifths  of  the  aforesaid  one  fifth  purchased 
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from  said  Isabella  Ellen,  to  Hannah  M.  Smith;  and  that  on 
February  26,  1861,  he  executed  and  delivered  to  George  C. 
Kobbins,  a  bond  for  a  deed  to  his  undivided  interest  in  said 
Block  258;  and  that  on  November  8,  1861,  said  Eobbins 
sold  his  interest  in  said  block,  and  duly  assigned  said  bond 
to  the  defendant  Smith. 

That  on  May  4,  1862,  said  Daniel  H.  died  intestate, 
leaving  the  plaintiffs,  Emma  Lamb  and  Ida  Squires,  and  the* 
defendants,  J.  P.  O.  Lownsdale,  Suth  A.  Lownsdale  and 
Mary  E.  Cooper  his  only  heirs  at  law,  the  said  Emma  and 
Ida  being  the  children  of  Sarah  M.  Squires,  a  deceased 
daughter  of  said  Daniel  H.,  and  the  others  being  his 
children. 

That  on  May  22  and  August  12,  1665,  in  a  suit  brought 
for  the  partition  of  said  Nancy  Lownsdale  tract  by  said 
William  Gillilan  against  said  Isaac  B.  Smith  and  others,  in- 
cluding all  the  parties  hereto,  except  T.  J.  Carter,  decrees  £or 
partition  and  payment  of  owelty  were  duly  given  by  the 
Circuit  Court  of  the  State,  and  for  the  county  of  Multno- 
mah ;  and  that  by  said  decree  it  was  determined  that  two 
lifths  of  said  tract  had  belonged  to  said  Daniel  H.  in  his 
lifetime,  and  that  the  other  tliree  fifths  belonged  to  said 
William  Gillihan  and  Millard  O.  and  Buth  A.  Lownsdale; 
and  that  certain  portions  of  said  tract  were  set  apart  in 
severalty  to  said  William,  Miliard  O.  and  Buth  A.,  and  the 
remainder  of  said  tract  was  set  apart  in  gross  to  the  heirs 
or  vendees  of  said  D.  H.  L.,  according  to  their  respective  in- 
terests, whatever  they  might  be;  and  because  of  the  in- 
equality in  quantity  and  value  of  such  partition  as  between 
the  children  of  Nancy  Lownsdale  and  the  heirs  and  ven- 
dees of  Daniel  H.,  said  Circuit  Court  by  its  decree  pro- 
vided that  the  portion  or  parcels  allotted  to  the  latter  should 
pay  to  the  former  the  gross  sum  of  $39,156.02  owelty,  to  be 
distributed  among  said  parcels,  in  proportion  to  their 
respective  value,  and  that  $1,259.61  of  said  sum  was 
assessed  upon  said  Block  258,  and  made  a  lien  thereon, 
which  amount  the  said  defendant  Smith  afterwards  paid 
with  interest. 

The  effect  of  this  partition  upon  the  ownership  of  the  parcels 
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allotted  to  the  heirs  or  vendees  of  Daniel  H.  was  duly  consid- 
ered by  this  Court  in  Fields  v.  Squires,  (Deady,  R.  391.)  It  was 
then  held  that  the  three  fifths  interest  in  any  particular  parcel 
of  which  the  children  of  Nancy  were  divested  by  the  decree 
of  partition,  was  by  the  same  means  vested  in  the  heirs  of 
Daniel  H.,  and  not  in  his  previous  vendees  of  all  or  any 
portion  of  said  parcel.  In  other  words,  the  heirs  of  Daniel 
H.  gave  up  their  two  fifths  interest  in  the  parcels  allotted  to 
the  children  of  Nancy,  and  received  in  exchange  therefor 
the  three  fifths  interest  of  the  children  in  the  remaining  par- 
cels or  portion  of  the  tract,  and  because  of  inequality  of 
such  partition,  the  owelty  was  given  to  such  children,  and 
made  a  lien  upoi>  such  three  fifths  interest  as  a  security  for 
its  payment. 

The  vendees  of  Daniel  H.  neither  gained  nor  lost  by  the 
partition.  Neither  did  his  heirs,  unless  by  some  covenant 
of  their  ancestor,  they  should  be  estopped  to  claim  this 
three-fifths  interest  in  some  particular  parcel  or  block  which 
was  allotted  to  them  in  exchange  for  their  two  fifths  interest 
in  the  portions  of  the  tract  allotted  to  the  children  of  Nancy. 
As  Daniel  H.  only  had  two  fifths  interest  in  the  Nancy 
tract,  when  he  sold  or  conveyed  away  any  specific  portion 
of  it — as  block  258 — ^the  purchaser  by  means  of  such  sale, 
release,  or  quit  claim  only  acquired  such  two  fifths  of  such 
parcel. 

It  also  appears  tliat  the  interest  conveyed  by  Daniel  H. 
to  Hannah  M.  Smith,  was  on  February  13, 1869,  purchased 
by  the  defendant  J.  P.  O.  Lownsdale,  from  said  Hannah 
and  Hiram,  her  husband;  and  that  the  defendant  Carter  has 
become  the  assignee  and  grantee  of  the  interest  acquired  by 
Isaac  B.  Smith  in  the  east  half  of  the  premises,  to  wit: 

« 

lots  1,  2,  3,  and  4. 

Upon  this  state  of  facts,  the  plaintiffs  claim  that  the  de- 
fendants Smith  and  Carter  as  assignees  of  Bobbins;  are  en- 
titled in  equity  to  the  interest  which  Daniel  H.  had  in  this 
block  at  the  date  of  the  bond  to  Bobbins,  which  was  eight 
twenty-fifths,  and  that  J.  P.  O.  Lownsdale  is.  entitled  to  the 
interest  conveyed  to  Hannah  M.  Smith,  which  was  two 
twenty-fifths,  but  that  the  remaining  three  fifths  belonged  to 
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the  heirs  of  Daniel  H.,  and  was  acquired  by  them  after  the 
death  of  their  ancestor  in  exchange  for  their  two  fifth  in- 
terest  in  other  portions  of  the  Nancy  Lownsdale  tract, 
allotted  to  the  children  of  said  Nancy. 

The  defendants,  Smith  and  Carter,  rest  their  denial  of 
any  interest  of  the  plaintiffs  in  the  premises  upon  the  legal 
effect  of  the  bond  of  their  ancestor  to  Bobbins,  and  main- 
tain  that  the  question  turns  upon  the  proper  construction 
to  be  given  to  that  instrument. 

The  bond  is  in  the  usual  form,  and  in  the  penal  sum  of^ 
$700,  conditioned  as  follows:  **  Whereas,  I  have  this  day 
sold,  released  and  quitclaimed  unto  Bobbins,  his  heirs, 
assigns,  etc.,  all  that  piece  or  parcel  of  land  within  the  oor- 
porated  limits  of  the  city  of  Portland,  etc.,  and  particularly 
described  as  follows — (here  follows  a  description  of  the 
premises  in  controversy  by  metes  and  bounds) — ^Together 
with  all  and  singular,  the  appurtenances  thereunto  belong- 
ing, to  their  own  use  and  benefit  forever." 

Then  follows  a  statement  of  the  consideration  of  the  sale, 
to  the  effect  that  $600  was  paid  in  hand,  and  that  the  re- 
maining $100  was  to  be  paid  in  twelve  months,  according  to 
the  tenor  of  a  certain  promissory  note  of  said  Bobbins, 
payable  to  said  Lownsdale  order,  and  recited  at  length  in 
the  condition. 

"  Now  know  ye  also  that  if  said  note  shall  (not)  be  truly 
paid,  and  I,  the  said  boundeu  Lownsdale,  shall  give  unto 
the  said  George  C.  Bobbins  a  good  and  sufficient  title  to 
said  piece  of  land  according  to  these  presents,  and  -such 
further  confirmation  as  the  title  from  the  United  States 
may  vest  in  me,  then  this  obligation  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  virtue." 

On  the  argument,  it  was  admitted  by  counsel  for  the 
plaintiff  that  the  word  not,  in  the  condition  of  the  bondi 
(which  I  have  enclosed  in  brackets)  is  a  clerical  mistake,  and 
should  be  rejected  by  the  Court  as  mere  surplusage. 

Stripped  of  its  excessive  verbiage  and  awkward  use  of 
technicalities,  the  intention  and  legal  effect  of  this  instru- 
ment are  apparent.  It  is  a  contract  of  sale,  with  an  agree- 
ment or  covenant,  under  a  penalty  equal  to  the  purchase 
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money,  upon  the  part  of  the  vendor,  io  make  title  to  the 
thing  sold,  npon  the  payment  of  the  remaining  $100  of  the 
purchase  money.  The  sale,  release  and  quitclaim  of  Block 
258  did  not  of  itself  give  the  purchaser,  Bobbins,  any  in- 
terest or  right  to  an  interest  therein,  beyond  the  8-25 
then  owned  by  Daniel  H.  But  if  the  latter,  in  addition  to 
the  sale,  etc.,  also  covenanted  with  Bobbins  or  his  assigns, 
to  make  him  or  them  a  good  and  sufficient  title  to  the  said 
piece  of  land,  then  he  and  those  claiming  under  him  are 
estopped  to  claim  anything  in  the  premises  to  the  contrary. 

That  is  this  case  :  the  condition  of  this  bond  contaiils  in 
legal  effect  an  agreement  or  covenant  upon  the  part  of 
Daniel  H.  with  Bobbins  and  his  assigns,  to  make  the  latter 
a  good  and  sufficient  title,  not  merely  to  his  present  interest 
in  the  premises,  but  to  the  said  piece  of  land. 

Two  objections  were  made  in  the  argument  of  counsel  for 
plaintiffs  to  this  construction  of  the  condition  of  the  bond. 
First,  that  the  covenant  therein  of  Daniel  H.  only  bound  him 
to  make  title  to  the  premises  according  to  these  presents,  and 
that  accordvig  to  these  presents  must  be  construed  to  mean  ac- 
cording to  the  terms  of  the  sale,  that  is — sold,  released  and 
quitclaimed,  and  as  only  8.25  were  sold,  etc.,  then  the  cove- 
nant for  title  would  not  extend  to  the  subsequently  acquired 
three  fifths  interest.  The  result  of  this  construction  would 
give  the  words,  according  to  these  presents,  the  effect  to 
qualify  the  general  covenant  for  title  into  a  mere  covenant 
for  title  to  the  interest  which  Daniel  H^  then  had,  be  it 
more  or  less. 

It  seems  to  me  that  this  would  be  to  disregard  the  plain 
intention  of  the  parties,  as  expressed  in  the  writing,  and 
that,  too,  by  giving  a  strained  effect  to  a  mere  formal  phrase 
which  was  probably  inserted  in  the  instrument  as  a  mere 
matter  of  foim.  If  it  has  any  significance,  it  can  mean 
nothing  more  or  less  than  according  to  the  tei^ntsofthis  instru- 
ment. Now,  what  are  the  terms  of  the  instrument?  That 
Bobbins  had  purchased  the  piece  of  land  in  question  and 
paid  $600  of  the  purchase  money,  and  was  to  pay  $100  more, 
upon  the  payment  of  which  last  sum,  Daniel  H.  was  to  make 
Bobbins  or  his  assigns  a  good  and  sufficient  title  to  said 
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piece  of  land.  The  second  ground  of  objection  is,  that  the 
covenant  to  make  ''such  further  confiimation  as  the  title 
from  the  United  S'iates  may  vest  in  me,"  is  inconsistent  with 
the  idea,  that  Daniel  H.  was  then  the  sole  owner  of  the 
property  and  intended  to  covenant  to  make  title  to  the  whole 
interest  therein.  I  do  not  see  the  force  of  the  objection. 
Besides,  if  we  are  to  indulge  in  conjectures  upon  tliis  sub- 
ject, it  will  readily  occur  to  any  one  who  will  consider  the 
circumstances,  that  Daniel  H.  being  the -owner  of  a  two 
fifths  undivided  interest  in  a  large  tract  of  land,  might  sell 
a  small  parcel  thereof  by  met«s  and  bounds,  and  covenant 
to  make  a  good  title  thereto,  upon  the  reasonable  expecta- 
tion, that  in  the  partition  with  his  <leceased  wife's  children 
he  could  and  would  arrange  to  have  such  small  parcel  allot- 
ted to  himself  in  severalty.  The  reason  for  inserting  the 
covenant  concerning  the  title  of  the  United  States  was  prob- 
ably this :  At  the  date  of  the  transaction,  the  patent  for  the 
land  had  not  been  issued,  and  it  is  likely  that  Daniel  H.  or 
Bobbins,  or  both  of  them,  had  some  impression,  that  when 
the  patent  did  issue  to  Daniel  H.,  as  expected,  it  would  be 
pmdent  or  necessary  for  the  latter  to  confirm  any  title  which 
he  might  have  made  to  the  premises  before  the  issuce  of 
the  patent. 

In  the  disposition  of  other  cases  heretofore  decided  in 
this  Court,  which  involved  the  question  as  to  the  eflfect  of 
this  partition  between  the  children  of  Nancy  and  the  heirs 
and  vendees  of  Daniel  H.,  it  was  assumed,  without  particu- 
lar investigation  or  argument,  that  the  children  of  Daniel 
H.  took  the  three  fifths  interest  which  was  allowed  to  them 
in  sundry  blocks  or  parcels  of  the  whole  tract,  for  instance — 
as  in  block  258 — as  his  heirs,  and  were  therefore  bound  bv 
his  acts  or  covenants  in  relation  to  such  blocks  or  parcels. 
The  correctness  of  this  conclusion  is  now  questioned  by 
counsel,  and  it  is  suggested,  that  the  children  of  Daniel  H. 
received  three  fifths  interest  in  any  of  these  particular 
blocks  or  parcels  allotted  to  them,  not  from  their  father, 
but  from  the  children  of  Nancy,  in  exchange  for  the  two 
fifths  interest  which  they  owned  elsewhere  in  the  general 
tract  and  surrendered  to  the  children  of  Nancy. 

As  the  question  has  not  now  been  specially  argued,  I  will 
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simply  state  the  ground  upon  -which  it  appears  to  me  that 
the  children  of  Daniel  H.  ought  to  be  considered  as  taking 
this  three  fifths  interest  as  his  heirs,  and  leave  it  open  for 
farther  consideration  whenever  it  may  arise. 

The  undivided  interest  of  the  children  of  Daniel  H.  in 
the  Nancy  tract  being  inherUed  from  him,  its  character  in 
this  respect  was  not  changed  by  the  partition  and  allotment.. 
In  the  partition  suit,  these  children  claimed  as  the  heirs  of 
Daniel  H.,  and  whatever  was  allotted  to  them  as  his  heirs» 
they  hold  or  claim  as  his  heirs.  They  acquired  no  new  title 
by  the  partition,  but  only  ascertained  by  means  of  the 
judicial  proceedings  in  what  portion  of  the  general  tract 
their  particular  interest  was.  In  contemplation  of  law, 
the  particular  tract  allotted  to  them  by  the  decree  of  parti- 
tion was  the  very  land  which  they  inherited  from  their  an- 
cestor. Before  that  time,  being  tenants  in  common,  as 
Blacks  tone  says,  * '  they  all  occupy  promiscuously, "  *  *  because 
none  knoweth  his  own  severalty."     (2  Black.  Com.  191.) 

It  appearing,  then,  that  in  equity,  the  plaintiffs  are  estop- 
ped to  claim  any  interest  in  the  block  in  controversy,  as 
against  the  defendants  Smith  and  Carter,  on  account  of  the 
covenant  of  their  ancestor  to  make  a  good  and  sufficient  title 
to  the  same,  their  demurrer  to  the  bill  is  sustained. 


United  States  v.  Robinson  et  al.^ 

Cmcurr  Coubt,  District  op  Califobnia, 

July  8,  1870. 

1.  UsAGB  Pboved. — A  usage  in  the  grain  trade  in  California    to  delirer 

barley  in  sacks  may  be  shown,  when  nothing  is  said  in  the  contract  an 
to  the  mode  of  delivery . 

2.  Bbeach  or  Entire  Contract. — Where  a  vendor  of  grain,  bound  by  the 

contract  to  deliver  from  time  to  time  upon  requisitions  made  by  the  pur- 
chaser, refuses  to  deliver  upon  requisitions  made  in  pursuance  of  the 
contract,  and  notifies  the  purchaser  that  he  regards  the  contract  as  re- 
scinded, and  that  he  will  deliver  no  more  grain  under  it,  the  purchaser 
may  treat  the  contract  as  wholly  broken,  and  sue  for,  and  recover,  the 
damages  upon  the  entire  contract,  without  making  further  requisitions. 

*This  Judgment  was  aflSriued  by  the  Supreme  Court- at  the  December  term,  1871.  (IS 
Wall.  3<<3.) 
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Before  Sawyeb,  Circuit  Judge. 

Action  for  breach  of  contract  to  deliver  barley. 

The  defendants  agreed  to  deliter  upon  the  requisitions  of 
the  United  States  Quartermaster,  at  certain  military  posts 
in  the  vicinity  of  San  Francisco,  at  such  times  within  the 
year,  and  in  such  quantities  as  required  for  the  use  of  such 
posts,  not  exceeding  in  the  aggregate  one  million  pounds. 
The  contract  did  not  specify  the  mode  of  delivery,  whether 
in  sacks,  in  bulk,  or  otherwise.  It  was  stipulated  that  the 
United  States  should  pay  a  specified  sum  per  pound  in  gold 
coin;  and  on  failure  to  deliver  in  accordance  with  the  requi- 
sitions made  under  the  contract,  that  the  quartermaster 
might  purchase  the  required  amount  in  open  market,  and 
charge  the  defendants  the  difference  between  the  contract 
price  and  the  price  so  paid.  The  requisitions  were  made 
and  duly  filled  from  time  to  time  for  a  period  of  six  months, 
the  delivery  being  always  made  in  sacks.  Afterward  another 
requisition  of  thirty  thousand  pounds  of  barley  was  made, 
to  be  delivered  at  the  Presidio  on  the  tenth  of  January  fol- 
lowing. The  defendants  brought  the  barley  to  the  wharf, 
some  six  hundred  yards  from  the  Presidio,  in  sacks,  emptied 
it  into  wagons,  hauled  it  to  the  Presidio  and  tendered  it  in 
bulk.  The  post  quartermaster,  having  no  facilities  for  storing 
in  bulk,  declined  to  receive  it  in  that  form,  and  insisted  that 
under  the  general  usage  of  the  trade  in  California,  he  was 
entitled  to  have  it  delivered  in  sacks.  Defendants  declined 
to  deliver  in  sacks,  and  hauled  the  barley  away.  They  then 
addressed  the  quartermaster  a  note,  stating  that  they  re- 
garded the  contract  as  rescinded,  and  that  they  would  deliver 
no  more  bailey  under  it.  The  quartermaster  notified  the 
defendants,  in  writing,  that  he  should  hold  them  to  the  con- 
tract, and  that  if  they  did  not  furnish  the  barley,  he  would 
purchase  in  open  market  and  charge  them  with  the  increased 
cost.  Defendants  neither  delivered,  nor  tendered  any  more 
barley;  and  the  quartermaster,  thereupon,  from  time  to  time 
purchased  in  open  market,  at  a  considerably  higher  price 
than  that  stipulated  in  the  contract,  barley  having  before  the 
requisition-  to  be  filled  on  the  tenth  of  January,  risen  largely 
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in  price.  On  the  trial  the  defendants  objected  to  any  proof 
of  a  usage  to  deliver  in  sacks,  nothing  having  been  said  in  the 
contract  as  to  the  mode  of  delivery.  They  also  insisted, 
that  no  recovery  could  be  had  except  for  the  requisitions 
actually  made;  that  notwithstanding  their  notice  that  they 
would  deliver  no  more  barley,  the  quartermaster  was  bound 
to  make  requisitions  from  time  to  time,  as  the  barley  was 
wanted,  and  that  plaintiff  could  only  recover  for  the  requi- 
sitions so  actually  made. 

L.  D,  Latimer,  U.  S.  District  Attorney,  for  plaintiff. 
J,  B,  FcUon,  for  defendants. 

Sawyer,  Circuit  Judge.  The  first  question  in  this  case 
is,  whether  it  is  competent  to  show  a  usage  in  the  grain 
trade  in  California  to  deliver  grain  in  sacks,  nothing 
being  said  in  the  contract  as  to  whether  it  is  to  be 
delivered  in  bulk  or  in  sacks.  I  am  satisfied  from  the 
authorities,  that  the  testimony  is  admissible.  The  cases 
cited  in  the  note  to  Wiggksworth  v.  Dcdlison  (1  Smith's 
Lead.  Ca.,  5th  Am.  Ed.,  page  305),  clearly  estab- 
lish this  rule.  In  a  case  there  cited.  Baron  Parke  says: 
''It  has  long  been  settled  that  in  commercial  transactions 
extrinsic  evidence  of  custom  and  usage  is  admissible  to  an- 
nex incidents  to  written  contracts,  on  matters  with  respect 
to  which  they  are  silent.  The  same  rule  has  been  applied 
to  contracts  in  other  transactions  of  life  in  which  known 
usages  have  been  established  and  prevailed,  and  this  has 
been  done  on  the  principle  of  presumption,  that,  in  such 
transactions,  the  parties  did  not  mean  to  express  in  writing 
the  whole  of  the  contract  by  which  they  intended  to  be 
bound,  but  to  contract  with  reference  to  these  known 
usages."  So  another  learned  Judge  cited,  in  the  notes  at 
page  308,  Id.,  says:  In  all  contracts  **as  to  the  subject 
matter  of  which  known  usages  prevail,  parties  are  found  to 
proceed  with  the  tacit  assumption  of  those  usages;  they 
commonly  reduce  into  writing  the  special  particulars  of 
their  contract,  but  omit  to  specify  those  known  usages  which 
are  included,  however,  as,  of  course,  by  mutual  understand- 
ing.    The  contract  is  in  truth  partly  expressed  in  writing. 
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partly  implied  and  unwritten."  So  at  page  309,  note  a.  Id., 
the  learned  editors  of  the  American  Notes  well  state  the  rule 
thus:  ** In  like  manner,  where  there  has  been  an  express 
contract  about  a  matter  concerning  which  there  is  an  estab- 
lished custom,  this  custom  is  reasonably  to  be  understood 
as  forming  a  part  of  the  contract,  and  may  be  referred  to  to 
show  the  intention  of  the  parties  in  those  particulars  which 
.are  not  expressed  in  the  contract.  And  it  is  obvious  that 
the  reason  of  the  rule  which  forbids  the  receipt  of  parol  evi- 
dence of  the  intention  of  the  parties  for  the  purpose  of 
adding  to  a  written  contract,  has  no  application  to  the  evi- 
dence of  custom."  In  one  case.  Smith  v.  Wilson  (3  B.  and 
Ad.  728),  the  Court  went  so  far  as  to  permit  the  custom  of  a 
particular  place  to  be  shown — that  1,000  rabbits  meant 
1,200  rabbits.  But  it  is  not  necessary  to  go  to  that  extent 
here;  for  in  that  case,  there  would  seem  to  be  a  custom 
shown  contrary  to  the  express  terms  of  the  contract.  In 
this  case  there  is  nothing  in  the  contract  in  terms  incon- 
sistent with  the  usage  shown.  The  most  that  can  be  said 
is,  that  the  testimony  annexes  an  incident  to  the  contract  in 
a  matter  respecting  which  the  contract  itself  is  silent.  It 
merely  discloses  the  circumstances  surrounding,  and  the 
well  known  incidents  connected  with,  the  subject  matter,  at 
the  time  of  entering  into  the  contract,  and  in  view  of  which 
it  is  to  be  presumed  the  contract  was  made.  (See  other  au- 
thorities cited  in  note  to  Wigglesworth  v.  Dallison;  also, 
Marcy  v.  JVhaluig  Insurance  Co,,  9  Met.  363.)  I  think  the 
evidence  of  usage  to  deliver  in  sacks,  when  not  otherwise 
expressly  provided  in  the  contract,  admissible,  and  being 
admitted,  the  usage  was  clearly  established,  there  being  no 
contradictory  evidence.  The  general  usage  being  estab- 
lished, the  defendants  must  be  presumed  to  have  been 
cognizant  of  it,  and  to  have  contracted  with  reference  to  it. 
But  I  think,  also,  that  the  evidence  and  acts  of  the  parties 
justify  the  inference  that  the  contractors  well  understood 
the  usage.  They  at  least,  in  fact,  voluntarily  conformed  to 
it  during  the  first  half  of  the  year  over  which  the  contract 
extended.  I  also  think,  that  the  refusal  to  deliver  in  sacks, 
and  the  subsequent  notice  to  Major  Hoyt,  United  States  Army 
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Quartermaster,  that  they  would  deliver  no  more  barley  under 
the  contract,  but  should  regard  the  contract  as  rescinded,  a 
breach  of  the  entire  contract  at  that  time,  and  that  nothing 
more  was  required  to  be  done  on  the  part  of  the  plaintiff 
after  the  continued  failure  to  deliver  the  barley  referred  to, 
in  January,  to  entitle  the  United  States  to  recover,  than  was 
done  in  the  matter  by  Major  Hoyt.  (Hale  v.  Ironi,  35  Cal. 
230,  and  cases  there  cited.)  This  case  is  sought  to  be  dis- 
tinguished from  Hale  v.  Trout,  because,  in  that  case,  the 
amount  of  lumber  to  be  delivered  was  fixed,  while  here  the 
defendants,  Robinson  &  Co.,  might  not  be  called  upon  to 
deliver  the  whole  million  pounds  of  barley;  and,  it  is 
claimed,  that  it  was  necessary  to  make  the  requisitions  from 
time  to  time  in  order  to  fix  the  amount.  But  this,  I  appre- 
hend, does  not  affect  the  principle.  The  defendants  had 
notified  plaintiff  that  they  **  decline  to  furnish  any  more 
}»arley  to  the  government  under  the  contract, "and  they  never 
did  deliver  the  barley  mentioned  in  the  January  requisi- 
tions. It  would  be  a  vain  thing  after  this  to  continue  to 
make  requisitions.  They  were  to  furnish  all  required  for 
certain  posts,  not  exceeding  a  specified  amount.  They  had 
already  declined  to  furnish  any  more  under  the  contract, 
and  had  been  notified  that  they  would  be  held  to  the  con- 
tract, and  that  the  necessary  amount  of  barley,  etc.,  would 
be  purchased  in  open  market  and  the  difference  in  cost 
charged  to  them.  They  did  not  afterward  notify  the  agents 
of  the  government  of  any  intention  to  recede  from  the  de- 
termination not  to  furnish  more  barley.  I  think  there  was 
a  total  breach  of  th  contract.  (See  also  WitJiers  v.  Bey- 
nolds,  2  B.  and  Ad.  882;  FraiMin  v.  Mile)',  4  Ad.  and  Ell. 
599.) 

The  plaintiff,  in  my  opinion,  is  entitled  to  judgment  for 
14,048.16  in  gold  coin. 
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In  re  A.  B.  Gallinger  in  Bankruptcy. 

District  Court,  District  of  Califormia. 
July  18,  1870. 

1.  Bakxrctptcy — Creditors'  Pbtition  may  be  Amended. — Where  the  proofs 
disclose  acts  of  bankruptcy  not  averred  in  the  petition  of  the  creditor, 
the  petition  may  be  amended  so  as  to  conform  to  the  proofs. 

Before  Hoffman,  District  Judge. 
W.  H.  B/iodes,  attorney  for  petitioning  creditor. 
A,  Eosenbaum,  attorney  for  alleged  bankrupt. 

Hoffman,  J.  A  petition  having  been  filed  against  the 
above-named  party,  praying  that  he  be  adjudged  an  invol- 
untary bankrupt,  the  matter  was  referred  to  the  Register,  to 
take  proofs,  and  report  the  same,  with  his  opinion,  to  the 
Court.  The  report  has  accordingly  been  made,  and  the 
case  now  comes  up  on  exceptions  filed  on  behalf  of  the 
alleged  bankrupt. 

The  facts,  as  disclosed  by  the  proofs,  seem  sufficiently 
plain.  Towards  the  end  of  the  year  1868,  Gallinger,  who 
was  a  wholesale  dealer  in  wines  and  liquors,  in  the  town  of 
OrovUle,  procured  from  various  persons  in  this  city,  goods 
to  the  amount  of  $10,000.  What  representations  he  made 
as  to  his  means  of  payment,  does  not  appear;  but  lie  admits 
that  he  stated  that  he  had  $10,000  in  notes  due  to  him  from 
Chinamen.  He  denies  that  he  said  they  were  good,  but 
unless  he  meant  it  to  be  so  understood,  it  is  difficult  to  im- 
agine his  motive  for  making  any  statement  on  the  subject. 

Towards  the  end  of  December,  he  wrote  to  his  creditors 
in  this  city  that  he  was  unable  to  meet  his  liabilities,  and 
advised  them  to  send  to  Oroville  to  collect  what  thev  could. 
His  w^hole  stock  of  goods  remaining  in  his  store  at  this  time 
was  worth  only  $4,000,  including  the  furniture  and  fixtures. 

On  the  thirtieth  or  thirty-first  of  December,  an  attach- 
ment was  levied,  on  behalf  of  Wurmser,  one  of  his  San 
Francisco  creditors,  on  this  stock.  On  the  same  day,  at  an 
earlier  hour,  an  attachment  had  been  levied  on  the  same 
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goods,  for  a  small  sum,  at  the  suit  of  one  Brock,  a  creditor 
in  Oroville.  At  the  solicitation  of  Brock,  who  admits  that 
he  was  apprehensive  that  his  lien  might  be  defeated  by  pro- 
ceedings in  bankruptcy,  he  signed  a  paper  which  is  not 
produced,  but  which  authorized  a  judgment  to  be  entered 
up  against  him  at  once  and  before  the  time  for  answering 
had  expired  or  his  default  was  due.  The  goods  were  sub- 
sequently sold  under  this  judgment  and  that  obtained  by 
the  San  Francisco  attaching  creditor. 

The  only  account  given  by  Gallinger  of  the  proceeds  of 
the  goods  bought  by  him  in  San  Francisco  is,  that  he  paid 
to  one  Kasel,  $3,000;  to  Marks,  about  ^81,000;  toEaymond, 
about  $1,750,  and  to  other  persons,  from  one  to  two  hun- 
dred dollars.  He  also  sold  to  Marks  some  book  accounts, 
admitted  to  be  good  to  the  amount  of  $200. 

Both  Kasel  and  Marks  are  brothers-in-law  of  the  alleged 
bankrupt. 

He  asserts  that  the  debts  due  them  was  for  money  loaned. 
But  these  debts  were  not  entered  in  his  books.  They  were 
noted,  as  he  says,  in  a  memorandum  book  which  he  has  lost. 
Nor  is  Marks  able  to  produce  the  books  in  which  the 
amounts  loaned  to  Gallinger  or  paid  by  him  are  entered. 
The  notes  due  from  the  Chinamen  seem  to  be  nearly  worth- 
less. 

The  respondent  does  not  deny  that  he  is  now  hopelessly 
insolvent,  and  he  admits  that  his  pecuniary  condition  has 
not  altered  since  the  time  when  he  made  the  payments  above 
referred  to,  and  certain  transfers  or  sales  of  real  estate 
spoken  of  his  deposition. 

The  facts  of  the  case  thus  seem  to  be  that  he  has  convert- 
ed into  cash  the  gi'eater  part  of  the  goods  obtained  by  pur- 
chase in  this  city,  and  applied  the  proceeds  to  the  payment 
of  certain  alleged  debts  due  to  creditors  in  Oroville,  who 
were  to  a  considerable  extent  his  relatives.  That  at  the  time 
he  made  these  payments  he  knew  himself  to  be  insolvent, 
and  that  he  intended  to  protect  them  at  the  expense  of  his 
other  creditors  is,  I  think,  apparent. 

As  far  as  can  be  ascertained  the  payments  were  made  in 

the  months  of  October,  November  and  December,   and  up 
16 


226  In  be  Gallingeb.  [Dist.  Ct. 


Opinion  of  the  Court — Hoffman,  J.  [  July* 

to  the  very  time  of  the  attachments.  He  could  not  have 
failed  to  know  what  was  the  probability  of  his  obtaining 
the  payment  by  the  Chinamen  of  the  notes  held  by  him, 
and  which  with  his  stock  of  goods  comprised  nearly  the 
whole  of  his  available  assets;  and  when  he  devoted  the 
proceeds  of  so  large  a  part  of  his  stock  of  goods,  for  which 
he  was  indebted  to  the  amount  of  110,000,  less  only  the 
sum  of  $50  which  he  had  paid,  to  the  payment  of  the  debts 
said  to  be  due  to  his  relatives  and  friends,  he  must  have 
been  aware  that  he  was  giving  those  creditors  a  preference 
in  direct  violation  of  the  Bankrupt  Act. 

The  attachment  by  Wurmser  he  admits  that  he  not  only 
suffered,  but  procured — for  it  was  levied  at  his  suggestion 
and  in  consequence  of  letters  advising  his  San  Francisco 
creditors  of  the  state  of  his  affairs.  But  this  information  he 
did  not  see  fit  to  give  them  until  after  he  had  paid  some 
16,000  to  his  preferred  creditors  in  Oroville.  He  denies 
that  the  attachment  by  Brock  was  procured  by  him . 

If  the  word  **  suffer,"  in  the  thirty-ninth  section,  has  any 
meaning  or  operation  beyond  that  of  the  word  ''procure," 
it  is  clear  that  the  bankrupt  in  this  case  suffered  his  prop- 
erty to  be  taken  by  Brock  on  legal  process.  {In  re  Secor,  1 
B.  R.  81;  In  re  Craft,  1  B.  R.  89;  In  re  Sutherland,  1  B.  E. 
140;  In  re  Dihblee,  2  B.  R.  185;  In  re  Scheck,  6  J.  R.  R.  183; 
In  re  Haugton,  1  B,  R.  121;  2  B.  R.  44.) 

But  at  all  events  the  confession  of  the  judgment  by  the 
bankrupt,  when  he  knew  himself  to  be  insolvent,  and  witli 
the  intent  to  enable  Brock  to  secure  his  debt,  by  converting 
his  lien  by  attachment  into  a  lien  by  judgment,  execution 
and  levy,  and  thereby  obtain  a  preference  over  other  credit- 
ors, was  clearly  an  act  falling  within  the  terms  and  spirit 
of  the  bankrupt  law. 

The  sale  of  book  accounts  to  Marks  would  seem  also  to 
be  an  act  of  bankruptcy.  It  was  not  done  in  the  ordinary 
course  of  business,  but,  as  he  says,  to  obtain  money  to  pay 
debts — and  this  at  a  time  when  he  knew  himself  to  be  in- 
solvent. The  money  obtained  from  Marks  he  must  have 
applied  to  the  payment  of  creditors,  whose  claims  he  pre- 
ferred and  satisfied,  in  clear  violation  of  law. 
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The  facts,  as  developed  by  the  proofs,  were  evidently  im- 
perfectly known  to  the  creditor,  by  whom  the  petition  was 
filed.  I  think,  however,  that  the  second  and  third  specifi- 
cations are  sustained.  If  necessary,  the  petition  may  be 
amended;  for  it  is  the  duty  of  the  Court,  when  acts  of  bank- 
ruptcy are  clearly  established,  and  especially  in  a  case  like 
this,  where  something  more  than  a  mere  technical  violation 
of  the  law  may  be  suspected,  to  allow  such  amendments  and 
further  allegations  to  be  made  as  may  be  necessary  to  sus- 
tain the  proceedings. 

The  exceptions  to  the  report  of  the  Eegister  are  overruled. 
The  petitioning  creditor  has  leave  to  amend  his  petition,  by 
alleging  further  acts  of  bankruptcy,  and  on  his  doing  so,  an 
order,  adjudging  the  respondent  an  involuntary  bankrupt, 
may  be  entered. 


John  R.  Lamb,  and  Emma,  His  Wife,  and  Ida 
*     Squires,  v.  A.  R.  Burbank,  J.  P.  0.  Lowns- 

dale,  Millard  0.  Lownsdale,  Ruth  A.  Lowns- 

DALE,  and  Mary  E.  Cooper. 

Circuit  Coubt,  District  of   Oregon, 
July  19,  1870. 

1.  Pabtition  of  Real  Propebty — Suit  in  Equity  fob. — Where  the  legal 

title  is  not  in  dispute,  a  suit  for  partition  of  real  property  may  be  main- 
tained in  a  Court  of.  Equity,  although  the  equitable  title  to  the  whole 
premises  is  claimed  by  certain  of  the  defendants  and  disputed  by  the 
complainants. 

2.  CoYENANTiN  Dbed  AGAINST  ACTS  OF  Grantob.— A  covcnnntin  a  deed  "  agains 

the  claims  of  all  persons  claiming  by,  through  or  under  the  grantors," 
only  operates  upon  the  estate  in  the  granted  premises  which  the  cove- 
nantor then  had. 

3.  Same. — Such  a  covenant  only  refers  to  the  existing    title  or  interest 

granted,  and  does  not  bar  the  covenantor  from  claiming  the  same  prem- 
ises against  his  own  covenantee  or  grantee  by  an  after  acquired  title. 

4.  Covenant  fob  Further  Assurance. — A  covenant  in  a  deed,  that  if  "the 

grantors  obtain  title  from  the  United  States,  they  will  convey  the  same 
to^the  grantees  by  deed  of  general  warranty,  is  a  covenant  for  further 
assorance,  and  entitles  such  grantees,  when  the  contingency  happens,  to 
such  conveyance  of  the  legal  title. 
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5.  CoNSTBUCTiVE  PosHKssiON. — A  persoD  seized  in  fee  simple,  has  construc- 
tive possession  of  the  premises  of  which  he  is  seized,  and  "will  be  pre- 
sumed to  be  in  the  actual  possession  thereof,  until  the  contrary  appears. 

Before  Deady,  District  Judge. 

W.  Lair  Hill  and  JValter  W,  Thayer,  for  complainants. 

David  Logan  and  Erasmus  D,  Shattnck,  for  defendants. 

Deady,  J.  This  suit  was  commenced  on  May  24,  1869. 
On  July  24,  thereafter,  the  defendant,  Burbank,  demurred 
to  the  bill.  After  argument  of  the  dejnurrer,  the  plaintiflfs 
had  leave  to  file  an  amended  bill,  which  they  did  on  Feb- 
ruary 3, 1870.     From  this  amended  bill  it  appears : 

I.  That  the  plaintiffs  are  citizens  of  Kentucky,  and  that 
the  defendants  are  citizens  of  Oregon;  and  that  on  May  4, 
1862,  one  Daniel  H.  Lownsdale  died  intestate  at  Portland, 
leaving  as  his  only  heirs-at-law,  the  plaintiffs,  Emma  S. 
Lamb,  the  wife  of  John  R.  Lamb,  and  Ida  Squires,  the  chil- 
dren of  Sarah  Squires,  deceased,  and  the  daughter  of  said 
Daniel  H.  and  the  defendants,  his  children,  Mary  E.  Cooper, 
J.  P.  O.  Lownsdale,  Millard  O.  Lownsdale  and  Buth  A. 
Lownsdale;  and  that  said  Daniel  H.  died  seized  in  fee 
simple  of  lot  4,  in  block  7,  in  the  city  of  Portland  aforesaid, 
and  that  said  heirs  are  now  seized  of  the  same  in  fee  simple 
as  tenants  in  common — the  said  plaintiffs,  Emma  S.  Lamb 
and  Ida  Squires,  being  so  seized  of  one  tenth  thereof  each, 
and  the  other  four  heirs  of  one  fifth  each ;  and  that  the  in- 
terests of  the  plaintiffs  in  said  lot  are  of  the  value  of  more 
than  $1,000.     * 

II.  That  the  defendant,  Burbank,  claims  some  equitable 
right  in  said  premises,  arising  out  of  the  facts  and  circum- 
stances which  follow,  namely:  that  on  March  8,  1850,  the 
said  Daniel  H.,  and  one  Stephen  Coffin  and  W.  W.  Chap- 
man, were  occupyiDg  in  common  a  tract  of  land  including 
the -premises  in  controversy,  known  as  the  *' Portland  Land 
Claim,"  and  that  the  title  thereto  was  not  in  either  of  said 
occupants,  but  wholly  and  absolutely  in  the  United  States; 
and  that  the  said  Chapman,  being  desirous  to  acquire  the 
exclusive  interest  in  said  lot  as  against  said  Daniel  H.  and 
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others  in  like  Bituation,  did,  together  with  said  Coffiu,  and 
one  L.  B.  Hastings  and  D.  S.  Baker,  make  a  certain  writing 
or  deed,  wherein  the  said  Daniel  H.,  CoflSn  and  Chapman, 
and  Hastings  and  Baker,  were  named  grantors,  and  the 
said  Chapman,  Hastings  and  Baker  were  named  grantees, 
and  the  said  Chapman,  claiming  to  be  the  attorney-in-fact 
of  said  Daniel  H.,  signed  his  name  thereto. 

III.  That  said  writing  of  March  8,  1850,  upon  its  face 
purports  to  be  a  deed,  whereby  and  for  the  consideration 
of  ?900  in  hand  paid,  the  said  Chapman,  Daniel  H.,  Coffin, 
Hastings  and  Baker,  ''proprietors  of  Portland,"  among 
other  things,  undertake  to  ''release,  confirm  and  quitclaim 
unto"  said  Chapman,  Hastings  and  Baker,  lot  4  in  block  7,  in 
Portland,  with  covenants  "to  warrant  and  defend  the  said 
property  against  the  claims  of  all  persons  claiming  by, 
through  or  under  the  grantors,"  and,  further,  that  if  "they 
(the  grantors)  obtain  title  from  the  United  'States,  they  will 
convey  the  same  to  the  grantees  by  deed  of  general  war- 
ranty;" and  that  upon  the  back  of  said  instrument  was 
written  the  following :  * '  For  value  received  we  agree  to  re- 
lease to  W.  W.  Chapman  our  interest  in  the  within  lots. 
Given  under  our  hands  and  seals  this  March  27,  1850." 
(Signed  and  sealed  by  S.  B.  Hastings  and  D.  S.  Baker); 
and  that  said  Burbank  claims  to  have  acquired  in  some  way 
from  said  Chapman  the  interest  so  attempted  to  be  released 
in  said  lot. 

IV.  That  said  Daniel  H.,  as  the  bill  charges,  had  no 
knowledge  of  the  making  of  the  writing  of  March  8,  afore- 
said, and  that  the  same  was  not  witnessed  or  acknowledged, 
and  that  as  to  said  Daniel  H.,  there  was  no  consideration 
for  the  execution  of  the  same,  and  that  said  Chapman  had 
no  power  or  authority  to  sign  the  name  of  said  Daniel  H. 
to  said  writing,  or  any  such,  or  to  bind  him  by  any  of  the 
covenants  or  provisions  contained  therein,  and  that  said 
writing  is  not  the  deed  of  said  Daniel  H. ;  neither  did  he 
ratify  or  confirm  the  same,  nor  was  it  ever  delivered;  but 
the  said  Chapman  retained  the  possession  thereof  after  the 
signing  of  it  as  aforesaid,  nor  did  any  interest  in  or  posses- 
sion of  said  lot  pass  by  virtue  of  said  writing;  but  that  the 


230  Lamb  t\  Burbank.  [Cir.  Ct. 

Opinion  of  the  Court — Deady,  J.  [Jnly, 


same  is  wholly  fraudulent  and  void;  and  that  after\%'ards 
said  Chapman  attempted  to  convey  the  pretended  interest 
in  the  premises  claimed  to  have  been  acquired  by  the  means 
aforesaid  to  certain  parties  who  conveyed  the  same  to  said 
Burbank,  but  that  said  attempted  conveyances  were  in- 
formal and  often  without  consideration,  of  which  facts  Bur- 
bank  had  notice;  and  that  afterwards,  on  March  20,  1862, 
said  Chapman  and  Coffin,  to  strengthen  the  color  of  right, 
attempted  to  be  created  by  said  writing  of  March  8,  afore- 
said, went  before  the  County  Judge,  Edward  Hamilton,  and 
acknowledged  the  execution  of  the  so-me,  and  thereupon,  at 
the  instance  of  said  Chapman  or  Burbank,  it  was  recorded 
in  the  office  for  the  record  of  deeds;  and  that  said  Hastings 
and  Baker  never  had  any  interest  in  the  Portland  land  claim, 
unless  under  some  private  agreement  with  Chapman,  or  in 
the  execution  of  said  writing,  and  their  names  were  used 
thereto,  simply  to  give  color  to  the  transaction  and  thereby 
assist  Chapman  in  his  attempt  to  acquire  the  interest  of  said 
Daniel  H.  in  said  lot  4. 

V.  That  after  the  making  of  the  writing  of  March  8, 
aforesaid,  and  after  the  passage  of  the  act  of  Congress, 
approved  September  27,  1850,  commonly  called  the  dona- 
tion law,  said  Daniel  H.  by  a  compliance  with  the  provisions 
of  said  act  acquired  a  title  from  the  United  States  to  cer- 
tain lands,  including  said  lot  4;  and  that  in  June,  1865,  a 
patent  therefor  was  duly  issued  to  said  Daniel  H.  and  his 
heirs,  imder  which  the  aforesaid  heirs  at  law  derive  their 
title  aforesaid. 

VI.  That  the  suid  Burbank  has  no  other  interest  in  the 
premises  than  that  arising  from  the  facts  and  circumstances 
above  stated,  but  he  claims  an  interest  or  right  under  the 
same  to  said  lot  and  to  tlie  possession  thereof,  which  claim 
constitutes  a  cloud  upon  the  title  of  the  plaintiffis  and  other 
heirs  of  said  Daniel  H.  to  the  premises,  and  hinders  and 
obstructs  a  partition  thereof  between  said  plaintiffs  and 
other  heirs,  wherefoi^e  the  plaintiffs  pray  that  said  Burbank 
may,  by  the  decree  of  this  court,  be  baiTcd  from  setting  up 
or  asserting  any  claim  to  said  lot  4,  and  that  the  plaintiffs' 
title  may  be  declared  and  that  the  premises  may  be  partition- 
ed between  themselves  and  the  other  heirs  aforesaid. 
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Afterwards,  on  February  28,  1870,  the  defendant  Burbank 
demurred  to  the  amended  bill,  and  assigned  for  causes  of 
demurrer : 

1 .  That  it  appears  that  the  plaintiffs  have  a  legal  title  to  the 
premises  and  a  complete  remedy  against  the  defendant  at  law. 

While  it  is  true  that  it  appears  from  the  amended,  bill  that 
the  plaintiffs  and  the  defendants,  their  co-heirs,  have  the 
legal  title  to  the  premises,  it  does  not  follow  that  as  to  the 
claim  of  the  defendant  Burbank,  they  have  any  remedy  at' 
law.  A  false  or  pjetended  claim  of  title,  that  amounts  to  a 
cloud  upon  the  true  title  can  only  be  relieved  against  in 
equity.  So  far  as  now  appears,  Burbank's  claim  to  this 
property  is  without  right,  but  at  the  same  time  is  founded 
upon  such  facts  and  circumstances,  as  makes  it  a  cloud  upon 
the  title  of  the  plaintiffs  and  hinders  and  obstructs  a  parti- 
tion of  the  property  between  the  heirs. 

2.  That  it  appears  that  the  title  to  the  premises  is  in 
dispute  and  the  defendant  holds  the  same  adversely  to  the 
plaintiffs. 

Now  it  does  not  appear  as  in  this  cause  of  demurrer 
alleged,  that  the  defendant  Burbank  holds  the  property  ad- 
versely to  the  plaintiffs,  or  at  all,  but  only  that  he  claims  an 
eqtiitable  right  or  interest  therein  and  a  right  to  the  posses- 
sion theroof  by  reason  of  the  facts  and  circumstances  above 
mentioned.  Nor  does  it  appear  that  the  title  is  in  dispute 
— Ihe  legal  title.  So  far  as  the  equitable  title  is  concerned  if 
that  is  in  dispute  that  itself  is  a  good  reason  for  bringing 
this  suit  or  making  Burbank  a  party  to  it.  Equitable  titles 
belong  particularly  to  courts  of  equity  and  cannot  be  sent 
to  courts  of  law.     {Coxe  v.  Smithy  4  John,  Ch,  276.) 

Upon  the  amended  bill,  the  legal  title  is  in  the  heirs  of 
Daniel  H.  as  tenants  in  common.  If  the  writing  of  March 
8,  was  executed  by  authority  of  Daniel  H.,  and  bound  him 
and  his  heirs,  still  the  legal  title  is  in  these  heirs,  and  Bur- 
bank only  has  a  right  in  equity  to  have  a  conveyance  of  such 
legiil  title. 

At  the  date  of  the  writing  of  March  8,  1850,  none  of  the 
parties  had  any  interest  in  the  land,  except  the  bare  posses- 
sion— the  legal  title  was  in  the  United  States. 

The  first  covenant  in  the  writing  is  a  special  or  limited 
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covenant  of  warranty,  '*  against  the  claims  of  all  persons 
claiming  by,  tlirougli  or  under  the  grantors,"  and  only 
operates  upon  the  estate  which  Daniel  H.  then  had  in  the 
premises.  It  is  well  settled  that  such  a  covenant  only  re- 
fers to  the  existing  title  or  interest  granted,  and  does  not 
bar  the  covenantor  from  claiming  the  same  premises  tigainst 
his  own  covenantee  or  grantee  by  title  acquired  subsequent 
to  the  making  of  his  oWn  deed.  (2  Wash.  E.  p.  665.) 
,  So  in  this  case,  Daniel  H.  acquired  the  title  to  this  prop- 
erty from  the  United  States  long  after  the  date  of  the  writ- 
ing which  contains  this  covenant,  and  he  or  his  heirs  hold 
it  unaffected  by  it.  The  second  covenant,  that  if  **the 
grantors  obtain  title  from  the  United  States  they  will  con- 
vey the  same  to  the  grantees  by  deed  of  general  warranty," 
is  a  covenant  for  further  assurance,  and  was  intended  to 
meet  the  contingency  which  afterwards  happened — that  the 
United  States  should  grant  the  premises  to  Daniel  H.  As- 
suming, then,  for  the  present,  that  it  should  be  determined 
upon  the  final  hearing  of  the  cause  that  the  writings  and 
conveyances  under  which  Burbank  claims  are  valid  and 
sufficient  for  the  purposes  and  intents  expressed  therein, 
the  heirs  would  have  the  title,  and  Burbank  would  be  en- 
titled in  equity  to  a  conveyance  of  the  same.  But  in  the 
meantime  it  is  charged  in  the  bill  that  these  writings  are 
fraudulent,  informal  and  void,  and  are  only  a  cloud  upon 
the  title  of  the  plaintiffs.  The  inquiry  involves  the  ques- 
tion of  whether  Burbank  is  entitled  in  equity  to*  have  a  con- 
veyance of  the  land  from  the  heirs  of  Daniel  H — ^whether 
by  virtue  of  the  second  covenant  he  has  an  equitable  estate 
in  the  premises  or  not.  To  determine  this  questfon  is  the 
proper  promise  of  a  court  of  equity. 

3.     It  does  not  appear  that  the  plaintiffs  are  in  possession' 
of  the  premises. 

"Whether  it  is  necessary  that  the  plaintiffs  should  be  in 
actual  possession  of  the  premises  to  enable  them  to  main- 
tain this  suit  as  against  Burbank,  need  not  be  considered. 
It  appears  that  they  are  seized  in  fee  simple.  This  gives 
them  constructive  possession  and  the  right  to  the  actual  pos- 
session, which  will  be  presumed  until  the  contrary  appears. 

The  demurrer  is  overruled. 
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Edward   Fogarty  v.  James   Gerrity, 
\  Alleged  Bankrupts. 

District  Court,  District  of  California, 
July  23,  1870. 

I.Rk^idknce  or  Place  of  Bctsinkss  must  bb  within  District  to  give 
CouBT  Jurisdiction. — Where  a  petition  had  been  filed  against  certain 
parties  praying  that  they  be  adjudged  bankrupts,  and  on  the  return  day 
they  appeared  and  with  their  own  consent  were  so  adjudged;  and  subse- 
quentlj'  another  creditor  moved  the  Court  to  dismiss  the  proceeding  on 
the  ground  that  the  bankrupts  had  never  resided  or  carried  on  business  in 
this  State  :  Held^  that  the  Court*  was  without  jurisdiction  and  that  the 
proceedings  should  be  vacated  and  set  aside. 

Before  Hoffman,  District  Judge. 
«7.  Naplitaly,  Attorney  for  petitioning  creditor. 

Hoffman,  J.  On  the  twenty-seventh  of  May,  1870,  a 
petition  was  filed  on  behalf  of  I.  D.  Fish  &  Co.,  of  New 
York,  praying  that  the  above  named  parties  be  adjudged  in- 
voluntary bankrupts.  On  the  return  day  of  the  order  to 
show  cause  the  alleged  bankrupts  appeared  and  consented 
to  the  adjudication,  which  was  accordingly  made  and  the 
matter  referred  to  the  register. 

A  motion  is  now  made  on  behalf  of  one  P.  D.  Casey,  an 
attaching  creditor,  that  the  adjudication  be  set  aside  and  all 
proceedings  in  bankruptcy  vacated  on  the  ground  that  the 
Court  has  no  jurisdiction  over  the  case. 

In  support  of  this  motion  various  affidavits  were  read, 
from  which  it  clearly  appears  that  the  alleged  bankrupts 
have  never  conducted  any  business  within  this  district,  nor 
had  any  place  of  business  established  therein  as  distinct 
from  their  place  of  residence.  That  they  reside  in  the 
State  of  New  York,  where  they  have  a  notorious  place  of  busi- 
ness, and  that  they  arrived  in  this  city  about  April  12,  1870, 
some  six  weeks  prior  to  the  filing  of  the  petition  agoinst  them. 

On  this  state  of  facts  it  is  evident  that  this  court  would 
be  without  jurisdiction  to  entertain  a  petition  in  voluntary 
bankruptcy  presented  by  the  bankrupts.  By  the  11th  §  of 
the  Bankrupt  Act,  a  debtor  desirous  of  availing  himself  of 
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the  provisions  of  the  act,  is  required  to  apply  by  petition 
"addressed  to  the  Judge  of  the  Judicial  District  in  which 
such  debtor  has  resided  or  carried  on  business  for  the  six 
months  next  preceding  the  time  of  filing  sac}i  petition,  or  for 
the  longest  period  during  such  six  months. "  Under  this  and  a 
somewhat  similar  clause,  in  the  Act  of  1841,  the  district  courts 
have  frequently  declared  themselves  without  jurisdiction  to 
entertain  the  petition,  make  an  adjudicatian  or  grant  a  dis- 
charge where  it  appeared  that  the  application  had  not  been 
addressed  to  the  Judge  of  the  proper  district. 

In  the  case  of  Kinsman  (1  N.  Y.  Leg.  Obs.  309)  the 
late  judge  of  the  southern  district  of  New  York,  the  objection 
appears  to  have  been  made  on  the  part  of  creditors. 

In  the  case  of  Little  (2  Bk.  R.  p.  97),  the  discharge  of 
the  bankrupt  was  opposed  by  creditors,  and  refused ;  the 
Com-t  declaring,  that  **the  question,  whether  the  petition 
was  filed  in  the  proper  district,  was  a  question  of  jurisdic- 
tion." The  discharge  was  refused  ''/a?-  ivant  of  jurisdiction 
in  the  Court  to  grant  it."  In  another  case,  the  Register  to 
whom  the  matter  was  referred,  of  his  own  motion,  after 
examination  of  the  petitioner,  refused  to  adjudicate,  for  the 
same  reason,  and  his  decision  was  sustained  by  the  Court. 
{In  re  W.  H.  Magie,  2  B.  R.  369.) 

In  the  case  JF.  S.  Walkei^  (1  B.  R.  90),  a  creditor  filed 
a  petition  similar  to  that  preferred  in  the  case  at  bar,  to 
vacate  all  proceedings  in  the  cause,  for  want  of  jurisdiction, 
averring  that  the  bankrupt  had  not  resided  in  the  district 
for  the  greater  part  of  the  six  months  next  preceding  the 
filing  of  the  petition.  The  Court  (per  Lowell,  J.)  held,  on 
the  facts,  that  the  residence  was  established,  but  no  doubt 
seems  to  have  been  entertained,  that  if  the  facts  had  been 
otherwise,  the  prayer  of  the  petition  must  have  been  granted. 

The  thirty-ninth  section,  on  which  proceedings  in  invol- 
untary bankruptcy  are  founded,  does  not,  like  the  eleventli 
section,  designate  the  District  Judge  to  whom  tlie  petition 
of  the  creditor  shall  be  addressed.  It  provides,  that  **any 
person  residing  and  owing  debts  aforesaid,  who,  after  the 
passage  of  this  act,  shall — (the  various  acts  of  bankruptcy 
are  then  enumerated,  and  the  sentence  continues) — shall 
be  deemed  to  have  committed  an  act  of  bankruptcy,  and 
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subject  to  the  coiulitions  hereinafter  prescribed,  shall  be 
adjudged  a  bankrupt  on  the  petition  of  one  or  more  of  his 
creditors,"  etc. 

The  succeeding  section  provides,  that  *'upon  the  filing  of 
tlie  petition  authorized  by  the  next  preceding  section,  if  it 
shall  appear  that  sufficient  grounds  exist  therefor,  the  Court 
shall  direct  the  entry  of  an  order,"  etc. 

The  forty-first  and  forty-second  sections  provide  for  fur- 
ther proceedings,  and  for  the  final  adjudication,  that  the 
debtor  is  a  bankftipl.  These  proceedings  are  to  be  taken 
in  the  Court  in  which  the  creditor's  petition  has  been  filed; 
but  in  which  of  tlie  District  Courts  the  petition  is  to  be  filed, 
the  act  does  not  in  terms  declare.  It  canuot,  I  think,  be 
contended  that  any  of  the  District  Courts,  at  the  election  of 
the  creditor,  can  entertain  the  petition;  for,  in  such  case,  it 
might  be  filed  and  the  debtor  cited  to  appear  in  a  remote 
district,  where  he  has  never  resided  nor  carried  on  business; 
where  he  has  no  property,  and  where  none  of  his  creditors 
live.  The  inconveniences,  and  the  oppoi-tunities  for  collu- 
sion which  would  thus  be  presented,  make  it  evident  that 
such  could  not  have  been  the  intention  of  Congress. 

It  may,  with  more  plausibility,  be  urged  that  the  Court  to 
which  the  petition  is  to  be  presented,  is  the  Court  of  the 
district  in  which  the  act  of  bankruptcy  has  been  committed. 
But  the  objections  to  this  construction  are  insuperable. 
The  alleged  act  of  bankruptcy  may  have  been  committed  in 
a  district  where  neither  the  debtor  nor  any  of  the .  creditors 
reside  or  carry  on  business.  It  may  have  been  done  by  the 
debtor  w^hile  temporarily  passing  through  a  district  remote 
fi'om  his  residence  or  place  of  business,  or  even  while 
traveling  through  various  districts.  To  compel  him  to 
appear  to  answer  before  the  Court  of  the  district  in  which 
he  happened  to  be  when  the  alleged  act  was  committed — to 
oblige  all  the  creditors  whose  places  of  residence  may  be 
distant,  to  appear  before  the  same  tribunal,  to  appoint  an 
assignee  in  that  district  to  take  possession  of  property,  no 
part  of  which  might  be  found  within  it,  would  be  productive 
of  intolerable  hardships  and  vexations. 

Moreover,  if  the  jurisdiction  to  entertain  the  petition  is 
deemed  to  be  given  exclusively  to  the   Court  of  the  Dis- 
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trict  where  the  act  of  bankruptcy  has  been  committed,  cases 
might  often  occur  where  no  Court  would  have  jurisdiction. 
For  the  fraudulent  payment,  gift  sale,  conveyance  or  trans- 
fer might  have  been  made  out  of  the  limits  of  any  district; 
as  for  example  by  a  passenger  on  a  voyage  by  sea  to  or  from 
this  place  and  an  eastern  port. 

The  fifth  clause  of  section  39  numerates  as  an  act  of  bank- 
ruptcy the  making  of  any  assignment,  gift,  Sale,  etc.,  of 
estate,  property,  rights,  etc.,  ^^  eiihei*  la^ithinthe  United  States 
or  elsewhere,  with  intent  to  hinder,  delay  or  fraud  creditors. 
Under  the  construction  we  are  considering  no  Court  could 
take  jurisdiction  of  an  act  of  bankruptcy  of  this  description 
if  committed  without  the  limits  of  the  United  States. 

That  this  construction  of  the  Act  was  not  contemplated 
by  the  Supreme  Court,  is  evident  from  the  language  of  the 
XVI  order  in  bankruptcy.  It  provides  that  where  two  or 
more  petitions  shall  be  filed  against  the  same  individual  in 
different  districts,  the  first  hearing  shall  be  had  in  the  dis- 
trict in  which  the  debtor  has  his  domicil. 

If  petitions  could  be  filed  only  in  the  Court  of  the  dis- 
trict in  which  an  act  of  bankruptcy  had  been  committed, 
the  general  order  referred  to  would  afford  no  means  of  de- 
termining in  which  Court  the  first  hearing  should  be  had. 
The  terms  of  this  general  order  indicate  that  where  several 
petitions  are  filed  against  a  debtor,  one  of  them  at  least  will 
have  been  filed  in  the  district  of  his  domicil,  and  it  may 
fairly  be  inferred  from  the  tenor  of  the  order  that  the  Su- 
preme Court  understood  that  proceedings  against  a  debtor 
to  procure  an  adjudication  of  involuntary  bankruptcy,  were 
like  those  instituted  by  himself  to  obtain  an  adjudication  of 
voluntary  bankruptcy,  to  be  had  in  the  Court  of  the  district 
in  which  he  has  resided  or  carried  on  business  for  the  pre- 
ceding six  months,  or  for  the  longest  period  thereof.  And 
this  construction  seems  not  only  reasonable,  and  less  ob- 
jectionable than  any  other  which  can  be  suggested,  but 
most  in  accordance  with  the  other  provisions  of  the  Act. 

It  has  been  said  that  the  scope  and  purpose  of  the  thirty- 
ninth  section  are  to  oblige  insolvent  debtors  to  take  the 
benefit  of  the  bankrupt  act,  and  thus  to  insure  an  equal 
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distribution  of  their  estates  under  its  carefully  framed  pro- 
visions.    (Bump  on  Bankruptcy,  p.  128,  and  cases  cited.) 

By  the  thirty-ninth  section  he  can  be  compelled  to  do 
what  by  the  eleventh  he  is  permitted  and  invited  to  do. 
The  fact  that  in  one  case  the  adjudication  is  demanded  by 
a  creditor,  and  in  the  other  is  asked  for  by  the  bankrupt, 
ought  not  reasonably  to  affect  the  determination  of  the 
question  as  to  what  tribunal  has  jurisdiction  over  the  case. 
The  only  case  cited  where  the  question  we  are  considering 
has  arisen,  is  that  of  In  re  Palmer,  in  the  Southern  District 
of  New  York  (6  Int.  Kev.  Eec.  45).  In  that  case  the  debtor, 
against  whom  a  petition  had  been  filed  in  the  southern  dis- 
trict, resided  and  carried  on  business  in  the  northern  dis- 
trict of  New  York.  The  learned  Judge  of  the  southern 
district  dismissed  the  proceedings  for  want  of  jurisdiction. 

It  is  urged,  that  inasmuch  as  the  bankrupt  has  assented 
to  this  proceeding,  the  objection  cannot  be  raised  by  a  credi- 
tor who  has  intervened.  But  consent  cannot  give  jurisdic- 
tion— and  that  the  question  is  one  of  power  and  jurisdiction 
in  the  Court  is  evident — nor  can  it  make  any  difference 
whether  the  proceeding  is  involuntary  or  involuntary  bank- 
ruptcy. In  the  one  case  the  petition  is  filed  by  the  bank- 
rupt, and  in  the  other  by  a  creditor.  But  in  either  case  it 
must  be  addressed  to  the  Court  authorized  by  law  to  take 
cognizance  of  the  case,  and  to  none  other.  Nor  can  it  even 
be  said  in  this  case  that  the  parties  have  submitted  to  the 
jurisdiction.  One  creditor  has  invoked  it,  and  the  bank- 
rupts have  not  objected.  But  all  other  creditors  are  parties 
to  and  bound  by  the  proceeding.  If  it  be  sustained,  their 
ordinary  remedies  against  the  debtors  will  be  suspended — 
the  whole  of  his  property  will  pass  into  the  hands  of  an  as- 
signee, and  they  will  be  obliged  to  come  into  this  Court  to 
prove  their  debts,  enforce  their  liens,  adjust  their  accounts, 
and  receive  the  dividends — and  their  unsatisfied  claims  may 
be  forever  barred  by  the  discharge  of  the  bankrupt. 

They  have,  therefore,  a  clear  right  to  be  heard,  and  to  resist 
the  proceeding,  on  the  ground,  that  the  Court  is  without  ju- 
risdiction. My  opinion  is,  that,  under  the  facts  of  tlie  case,  tlxe 
Court  has  no  jurisdiction,  and  that  the  adjudication  and  other 
proceedings  in  this  cause  should  be  set  aside  and  vacated. 
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JoHX  R.  Lamb,  and  Emma,  his  tvifCy  and  Ida 
Squires,  v.  Jacob  Kamm,  J.  P,  0.  Lownsdale, 
Millard  0.  Lownsdale,  Ruth  A.  Lownsdale, 
AND  Mary  E.  Cooper, 

Circuit  Court,  District  of  Oregon, 
July  26,  1870. 

1.  Covenants  in  Dei^ds. — ^No  covenant  is  implied  from  the  use  of  the  words 

iu  a  deed,  "bargain,  sell  and  quitclaim." 

2.  Idem. — A   bargain,  sale   and  quitclaim  of  all  a  party's  "right,  title  or 

interest'*   in  real  property,  "whether  in  possession  or  expectancy,*' 
passes  nothing  but  what  is  then  vested  in  the  bargainor. 

3.  Estate  in  Expectancy. — Definition  of. — Does  not  include  a  mere  hope 

or  possibility,  without  present  interest. 

4.  Covenants  in  Deeds. — A  covenant,  that  the  bargained  premises  are  free 

from  encumbrances  caused  by  the  grantor,  is  not  prospective,  and  is 
limited  to  the  acts  of  the  grantor. 

5.  Idem. — A  covenant  against  the  claim,  right  or  title  of  any  person  claim- 

ing through  the  grantor,  is  equivalent  to  a  special  covenant  of  non-claim 
or  warranty. 

6.  Idem. — Such  a  covenant  only  operates  upon  the  estate  which  the  grantor 

then  had  iu  the  premises,  and  does  not  prevent  him  or  his  heirs   from 
asserting  an  after-acquired  title  to  the  same  premises. 

Before  Deady,  Disirict  Judge. 

IV.  Lair  Hill  and  Walter  W.  Tfiayer,  for  complainants. 

Brasyntia  D,  Shaitucky  for  defendants. 

Deady,  J.  This  suit  was  commenced  November  26, 1869. 
From  the  bill,  and  amendment  thereto  made  January  4, 
1870,  it  appears  : 

I.  That  the  plaintiffs,  John  K.  Lamb,  and  Emma  Lamb 
Lis  wife,  and  Ida  Squires,  her  sister,  are  citizens  of  the 
State  of  Kentucky,  and  that  the  defendants,  Jarob  Kamm, 
Mary  E.  Cooper,  and  Millard  O.,  Kuth  A.  and  James  P.  O. 
Lownsdale,  are  citizens  of  the  State  of  Oregon. 

II.  That  on  May  4,  1862,  Daniel  H.  Lownsdale  died 
intestate  at  the  city  o!  Portland,  Oregon,  seized  in  fee  sim- 
ple of  the  west  halves  of  lots  5  and  6  in  block  39,  in  said 
city  of  Portland,  leaving  as  his  only  heirs  at  law  the  afore- 
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said  defendants,  except  Kamm,  and  the  aforesaid  Emma 
and  Ida;  the  said  Emma  and  Ida  being  the  children  of 
Sarah  M.  Squires,  a  deceased  daughter  of  said  Daniel  H,, 
and  the  other  of  said  heirs  being  his  children;  and  that  the 
heirs  aforesaid  are  now  seized  in  fee  simple  of  the  premises 
aforesaid  as  tenants  in  common — the  said  Emma  and  Ida 
being  so  seized  of  one  tenth  each  of  said  premises,  and  the 
other  four  heirs  of  one  fifth  each  thereof;  and  the  plaintiffs^ 
interests  in  the  premises  are  of  the  value  of  more  than 
$2,000. 

III.  That  the  defendant  Kamm  claims  some  interest  in 
the  premises,  and  pretends  to  derive  some  right  thereto 
from  Daniel  H.,  by  virtue  of  a  deed  executed  by  said  Daniel 
H.,  together  with  Stephen  Coffin  and  W.  W.  Chapman,  to 
said  Chapman  on  August  9,  1850,  and  a  subsequent  deed 
from  said  Chapman  to  Simon  B.  Marye,  and  a  deed  from 
said  Marye  to  said  Kajnm,  and  that  by  the  deed  of  August 
9,  1850,  aforesaid,  the  grantors  therein,  on  consideration 
of  the  sum  of  $11,000,  among  other  lots  or  parcels  of  land, 
did  bargain,  sell  and  quitclaim  to  said  Chapman,  his  heirs  and 
assigns  forever,  all  their  right,  title,  interest,  estate,  claim, 
2)roperty  and  demand  whatsoever,  both  at  law  and  in  equity, 
as  well  in  possession  as  expectancy,  to  all  that  piece,  parcel 
or  lot  of  land  lying  and  situate  in  Portland,  Washington 
County,  to  wit:  lots  numbered  5  and  6  in  block  39,  with 
all  and  singular  the  hereditaments,  etc.,  free  from  all  in- 
cumbrances caused  or  permitted  by  them,  their  heirs,  etc., 
— and  **free  from  the  claim,  right  or  title  of  all  and  every 
person  or  persons  claiming  by,  through  or  under  them, 
their  heirs,  etc.,  but  not  further  or  otherwise. 

IV.  That  at  the  date  of  the  execution  of  the  deed  of 
August  9,  1850,  the  premises  belonged  to  the  United  States 
and  were  a  part  of  the  public  land  thereof;  and  that  after- 
wards and  before  the  death  of  said  Daniel  H.,  the  United 
States  did  grant  said  premises  to  saicl  Daniel  H.,  who  died 
seized  thereof  as  aforesaid,  and  the  same  descended  to  his 
heirs  at  law  aforesaid,  unaflfected  by  said  deed.  Wherefore, 
the  plaintiffs  pray  that  their  title  to  the  premises  may  be 
declared,  and  that  the  same  may  be  partitioned  between 
tliemselves  and  their  co-heirs  aforesaid. 
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The  defendants,  except  Kamm,  being  in  fact  united  in 
interest  witli  the  plaintiffs,  make  no  answer  or  defense  to 
the  bill. 

On  February  1,  1870,  the  defendant  Kamm  demurred  to 
the  bill,  and  assigned  for  causes  of  demurrer: 

I.  That  it  appears  from  the  bill  that  the  plaintiffs  have 
no  right  to  a  partition  of  the  premises;  and 

n.  That  it  appears  that  Kamm  claims  title  to  the  premi- 
ses adversely  to  the  plaintiffs;  and  that  the  title  is  in  dis- 
pute, and  that  of  the  plaintiff's  at  least  doubtful. 

As  against  the  defendant  Kamm,  the  plaintiffs  do  not 
seek  partition,  but  to  have  their  title  declared  and  quieted. 
If  this  defendant  has  no  interest  in  the  property,  as  alleged 
in  the  bill,  then  he  has  no  interest  in  the  question  of  parti- 
tion, nor  any  right  to  object  to  a  partition  of  the  premises 
between  the  owners  thereof.  On  the  other  hand,  if  the 
plaintiffs  are  barred  by  the  deed  of  their  ancestor  from  claim- 
ing any  interest  in  this  land,  as  against  Kamm  or  other  per- 
son claiming  under  the  deed  of  August  9,  1850,  then  they 
Lave  nothing  in  the  premises  to  partition. 

So  far  as  the  title  is  concerned,  it  is  true  that  Kamm 
claims  adversely  ta  the  plaintiffs.  If  it  were  not  so,  tliis 
suit  to  quiet  the  title  would  not  have  been  brought.  To  as- 
certain whether  this  claim  of  Kamm's  is  well  founded  or 
not,  and  if  the  latter,  to  relieve  the  plaintiffs  therefrom,  is 
one  of  the  objects  of  this  suit — and  so  far  as  Kamm  is  con- 
cerned, is  the  only  one.  Again,  there  can  be  no  question 
but  that  as  between  Kamm  and  the  plaintiffs  there  is  a  dis- 
jmte  as  to  the  title  of  the  property,  but  how  that  fact  in  any 
way  milit^ites  against  the  plaintiffs'  right  to  maintain  this 
suit  against  Kamm  is  not  perceived.  On  the  contrary, 
without  such  adverse  claim  and  dispute  between  the  par- 
ties there  would  be  neither  occasion  or  right  to  maintain  a 
suit  to  quiet  title.  These,  then,  are  no  sufficient  causes  of 
demurrer. 

Kamm's  right  to  the  premises  rests  upon  the  effect  to  be 
given  to  the  deed  of  Daniel  H.,  Coffin  a;id  Chapman  to 
Chapman,  of  August,  9,  1850.  The  operative  words  in  the 
granting  clause  of  the  deed  are  **  bargain,  sell  and  quit- 
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claim."  At  common  law  no  covenant  was  implied  from  the 
use  of  these  words  in  any  case.  (Frost  v.  Raymond,  2  Caine's 
Rep.  190;  Eawle  on  Gov.  475.)  Neither  was  any  covenant 
implied  from  the  nse  of  these  words  by  the  statute  regulat- 
ing conveyances,  then  in  force  in  the  Territory  of  Oregon. 
(Or.  Archives,  138,  Conveyances.)  The  grantors  only  un- 
dertake to  dispose  of  their  then  ''right,  title  and  interest" 
in  the  premises,  and  that  was  only  the  bare  possession. 
(Field  V.  Squireji,  Deady's  K.  379. )  It  is  true  they  also  made 
use  of  the  words  ''estate,  claim,  property  and  demand  what- 
soever, both  at  law  and  in  equity,  as  well  in  possession  as 
in  expectancy,"  but  these  add  nothing  in  legal  effect  to  the 
phrase  which  precedes  them — r{{fhf,  title  omd  interest. 

On  the  argument,  counsel  for  the  defendant  sought  to 
give  some  special  signification  to  the  word  expectancy  as  in- 
dicating a  sale  or  disposition  by  the  deed  of  any  interest  in 
the  premises  which  the  grantors  might  then  for  any  reason 
expect  to  acqxdre  in  the  future.  But  no  such  elTect  can  be 
given  to  the  word.  Although,  where  a  deed  contains  proper 
covenants,  an  after  acquired  estate  in  the  property  may  pass 
to  the  grantee  by  operation  of  such  covenants,  yet  no  estate 
in  real  property  can  be  bargained,  sold  or  released  before 
it  is  acquired  by  the  grantor.  As  to  the  term  of  their  en- 
joyment, estates  in  real  property  are  divided  into  estates  in 
possession  and  expectancy.  Of  expectancies,  there  are  two 
sorts :  One  created  by  the  act  of  the  parties,  called  a  re- 
mainder; the  other  by  act  of  law,  and  called  a  reversion,  (2 
Black.  Com.  131.)  But  in  Both  these  instances  of  estates  in 
expectancy,  the  estate  is  already  vested  in  the  party  entitled 
to  it,  but  limited  to  take  effect  anil  be  enjoyed  after  another 
estate  in  the  same  premises  is  determined.  (Id,  132,  141.) 
But  a  mere  expectation  or  belief  that  a  party  will  at  some 
future  time  acquire  an  interest  in  certain  property,  is  not 
itself  an  estate  or  interest  of  any  kind,  and  cannot  be  con- 
veyed by  deed.  For  instance,  a  son  who  is  heir  aj)parent 
to  his  father,  may  reasonably  expect  to  inherit  the  latter's 
property,  but  an  expectation  or  hope  not  being  an  interest 
in  the  property,  it  is  well  settled  that  the  deed  of  the  heir 
under  such  circumstances  conveys  nothing  and  is  inoper- 
ative.    (2  Wash.  E.  P.  646-7.) 

17 
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The  deed  in  question  contains  no  covenants  in  form,  but 
does  contain  two  clauses  or  declarations  which  must  be  con- 
strued to  have  the  legal  efifect  of  covenants.  One  of  these 
is  in  effect  a  covenant  against  incumbrances  caused  or  per- 
mitted by  the  grantors,  and  the  other  is  a  covenant  against 
the  claim,  right  or  title  of  any  person  claiming  through  the 
grantors.  Both  these  covenants  are  qualified — that  is,  lim- 
ited to  the  acts  of  the  grantors.  It  is  not  {>retended  that 
the  one  against  incumbrances  would  have  prevented  Daniel 
H.,  or  now  prevents  his  heirs,  from  setting  up  the  title  to 
the  premises  subsequently  acquired  from  the  United  States. 
The  grant  of  the  premises  to  Daniel  H.  by  the  United 
States  was  not  an  incumbrance  caused  or  permitted  by  him. 
Besides,  this  covenant  is  not  in  its  nature  prospective;  and 
only  refers  to  incumbrances  existing  at  the  date  of  the  deed. 

The  second  covenant  is,  in  effect,  a  special  covenant  of 
non-claim,  which  is  similar  to  the  ordinary  covenant  of 
warranty.  (Rawle  on  Gov.  222.)  This  covenant  only 
operates  upon  the  estate  which  Daniel  H.  then  had  in  the 
premises,  which  was  the  bare  possession.  As  was  said  by 
this  Court,  in  Lamb  v.  Burbank  et  aL,  {Ante  227.)  *'It  is 
well  settled  that  such  a  covenant  only  refers  to  the  exist- 
ing title  or  interest  granted,  and  does  not  bar  the  cov- 
enantor from  claiming  the  same  premises  against  his  own 
covenantee  or  grantee  by  title  acquired  subsequent  to  the 
making  of  his  own  deed."  (2  Wash.  E.  P.  665;  Comsiock  v. 
Smithy  13  Pick.  113;  Tridl  v.  Easiman  et  inc.,  3  Met.  129.) 

At  the  time  Daniel  H.  madd  this  covenant  against  any 
person  claiming  through  himself,  he  had  no  estate  or  in- 
terest in  the  premises  except  the  bare  possession.  That  the 
title  was  in  the  United  States  was  well  known  to  all  the 
parties  to  the  deed — particularly  the  grantee.  Chapman. 
Afterwards  the  United  States  saw  proper  to  grant  the  prem- 
ises to  Daniel  H.,  and  the  **  claim,  right  or  title"  now  set 
up  to  the  premises  by  his  heirs,  is  that  of  the  United 
States,  and  not  that  covenanted  against  by  their  ancestor. 

It  follows  from  these  conclusions,  that  the  heirs  of  Daniel 
H.  are,  as  they  claim,  the  owners  in  fee  simple  of  the  prem- 
ises, and  that  the  defendant,  Kamm,  has  no  interest  therein 
or  right  thereto. 

The  demurrer  is  overruled. 
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In  re  Price  Fuller. 

District  Court,  District  op  Oregon, 
August  1,  -1870. 

■ 

1.  Bankruptcy,  when  JuDOMBirr  Void. — A  judgment  taken  contrary  to  the 

hankrupt  act  is  not  void  unless  a  petition  in  bankruptcy  is  filed  by  or 
against  the  debtor  within  six  months  from  the  enti*/  of  the  judgment. 

2.  Idru. — ^A  judgment  [by  confession  is  not  void  under  the  code  for  want  of 

a  sufficient  statement  of  the  facts  out  of  which  the  indebtedness  arose, 
except  as  to  creditors  who  have  acquired  a  lien  upon  the  debtor's  property 
before  a  sale  upon  the  confessed  judgment.  Quen/f  whether  such  judg- 
ment is  even  then  void  if  it  can  be  shown  by  evidence  oZiumfe,  that  the 
judgment  was  in  fact  given  in  good  faith  and  for  an  actual  debt. 

3.  Cbeditobs  of  Bankbupt  when  not  Enjoined. — The  District  Court  has 

jurisdiction  to  ascertain  and  liquidate  all  liens  upon  the  bankrupt's  prop- 
erty, and  in  the  exercise  of  this  jurisdiction  may  enjoin  a  creditor  from 
enforcing  a  judgment  in  a  State  Court  against  the  property  of  the  bank- 
rupt, but  after  the  process  of  the  State  Court  has  been  executed  by  a 
sale  of  property,  the  District  Court  will  not  interfere. 

4.  STiPUiiATioN  IN  Judgment  as  to  Interest. — A  stipulation  in  a  judgment 

that  the  interest  on  it  shall  bear  interest  if  not  paid  annually,  is  void  and 
does  not  make  such  judgment  usurious. 

Before  Deady,  District  Judge. 

This  was  a  motion  to  modify  an  injunction  allowed  on  the 
petition  of  the  bankrupt  under  section  40  of  the  Bankrupt 
Act. 

Lansing  Stout,  for  motion. 

M.  W.  FechJieimer,  contra. 

Deady,  J.  Price  Fuller  was  adjudged  a  bankrupt  in  this 
Court  on  December  20, 1869,  upon  his  own  petition  therefor, 
filed  on  the  18  of  the  same  month. 

On  March  27,  1869,  the  bankrupt  confessed  judgment 
without  action  in  the  Circuit  Court  for  the  county  of  Benton 
in  favor  of  Green  B.  Smith  for  the  sum  of  $2,665,  with  in- 
terest payable  annually  at  one  per  centum  per  month,  and  if 
not  so  paid  to  be  considered  as  principal  and  thereafter  to 
draw  the  same  rate  of  interest  as  the   original  principal. 
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**The  confession  states  the  origin  of  the  indebtedness  for 
which  the  judgment  was  confessed  as  follows: 

'^'The  fonts  out  of  which  said  indebtedness  arose  are  these,  for 
money,  gold  coin,  borrowed  of  and  in  hand  paid  to  me  the  said 
defendant  by  the  said  Green  B.  Smith'' 

At  the  date  of  this  judgment  the  bankrupt  owned  two 
tracts  of  land  in  Benton  county,  one  containing  640  and  the 
other  about  23  acres.  The  judgment  was  duly  docketed  on 
the  day  it  was  confessed  and  thereafter  became  a  lien  upon 
the  real  property  aforesaid.  On  November  20,  said  Smith 
sued  out  execution  upon  said  judgment,  upon  which  the 
sheriflf  of  the  county  aforesaid  on  December  2,  1869,  sold 
of  the  personal  property  of  the  bankrupt  what  brought  at 
such  sale  $50.50;  and  on  December  24,  1869,  said  sheriff 
sold  upon  said  execution  the  first  mentioned  tract  of  land 
aforesaid,  to  one  Thomas  Reed  for  the  sum  of  $2,750;  and 
on  January  7,  1870,  said  sheriff  levied  upon  the  second 
mentioned  tract  of  land  aforesaid  and  was  proceeding  to 
sell  the  same  on  January  10  thereafter  when  he  was  enjoined 
by  the  process  of  this  court. 

On  January  4,  1870,  the  bankrupt  filed  a  petition  in  this 
court  praying  that  the  sheriff  aforesaid  be  enjoined  from 
paying  over  to  said  Smith  any  of  the  proceeds  of  the  sale  of 
the  real  property  aforesaid,  and  from  selling  upon  said  exe- 
cution any  of  the  real  property  of  the  bankrupt.  On  read- 
ing and  filing  the  petition,  an  order  was  made  allowing  the 
writ  of  injunction  as  prayed  for. 

In  addition  to  other  facts  above  stated,  it  was  alleged  in 
the  petition,  that  the  property  aforesaid  would  not  fetch  so 
much  at  the  sheriff's  sale  as  upon  a  sale  by  the  assignee, 
because  of  doubts  existing  as  to  the  legality  of  a  sale  by 
the  former,  and  that  if  the  property  ah-eady  sold  were  re- 
sold by  the  assignee,  it  would,  in  the  opinion  of  the  petition- 
er, bring  $3,000,  and  that  said  Smith  at  the  time  of  accept- 
ing the  confession  of  judgment  aforesaid,  ''knew  the  petition- 
er to  be  insolvent,''  On  July  11,  Smith  applied  to  the  Court 
for  an  order  modifying  the  injunction  so  as  to  permit  the 
slieriff  to  pay  over  the  proceeds  of  the  property  sold  before 
the  service  of  the  injunction. 
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By  agreement  between  counsel  for  the  application  and 
the  assignee  (who  had  been  appointed  since  the  allowance 
of  the  injunction)  the  motion  was  heard  on  July  18.  On 
the  hearing,  among  other  papers  in  the  case,  counsel  for  the 
assignee  read  a  paper,  verified  by  said  Smith  on  January 
27,  setting  forth  the  nature  of  his  demand  against  the  bank- 
rupt, the  consideration  thereof,  what  security  he  had  there- 
for, as  above  stated,  and  that  the  property  aforesaid  is  not 
worth  more  than  his  claim,  and  "prays  that  the  money  in 
the  hands  of  the  sheriff  and  the  property  remaining  unsold 
be  released  to  him." 

Upon  these  facts  the  reasonable  inference  is,  that  Smith 
took  the  judgment  in  violation  of  the  Bankrupt  Act.  It  was 
taken  with  a  knowledge  of  Fuller's  insolvency,  and  there- 
fore must  be  presumed,  in  the  absence  of  any  evidence  to 
the  contrary,  to  have  been  taken  with  the  belief  that  a  fraud 
on  the  act  was  intended.  But  as  the  judgment  was  given 
more  than  six  months  before  the  filing  of  the  petition  by 
the  bankrupt,  it  is  not  void  although  taken  contrary  to  the 
act.  The  Bankrupt  Act  does  not  avoid  a  judgment  except  as 
declared  and  provided  in  section  35  of  the  act.  Section  39 
declares  what  conduct  of  a  debtor  shall  be  deemed  an  act 
of  bankruptcy.  It  also  imposes  a  forfeiture  of  his  debt 
upon  the  creditor  who  participates  in  the  act  of  bankrupt- 
cy, and  gives  the  assignee  a  right  of  action  to  recover  the 
money  or  property  paid  or  transferred  contrary  to  the  act, 
by  means  of  an  act  of  bankrtiptcy.  But  it  does  not  declare 
that  a  judgment  or  other  act  which  is  to  be  deemed  an  act 
of  bankruptcy  on  the  part  of  the  debtor,  is  also  to  be  held 
void  as  a  judgment.  Sections  35  and  39  must  be  taken  to- 
gether. The  one  defines  an  act  of  bankruptcy,  and  the 
other  declares  when  and  under  what  circumstances  acts 
done  or  suffered  by  the  debtor  shall  be  void. 

So  far,  then,  as  the  Bankrupt  Act  is  concerned,  this  judg- 
ment is  valid,  because  not  given  within  six  months  before 
the  filing  of  the  petition  by  the  bankrupt.  In  other  words, 
neither  Fuller  nor  any  of  his  creditors  having  petitioned  to 
have  the  debtor  adjudged  a  bankrupt,  within  six  months  from 
the  confession  of  this  judgment,  it  is  cured  by  lapse  of  time. 


246  In  re  Price  Fuller.  [Dist.  Ct. 


Opinion  of  the  Conrt — Deady,  J.  [August, 


This  injunction  was  allowed  without  argument,  and  at  the 
time  I  had  an  impression  that  th^  judgment  was  void  under 
the  Code,  because  the  confession  did  not  sufficiently  state 
the  facts  out  of  which  the  indebtedness  arose.  There  can 
be  no  question  of  the  insufficiency  of  the  statement,  but 
upon  examination  of  the  subject,  I  am  satisfied  that  the 
judgment  is  not  therefore  void.  In  Millei-  v.  Earle  (24  N. 
Y.  110),  the  question  was  as  to  the  eflfect  to  be  given  to  a 
judgment  like  this,  and  the  Court  said  : 

**As  between  the  parties  themselves,  however,  the  judg- 
ment confessed  should  be  held  legal  and  valid ;  that  being 
so,  the  levy  and  sale  of  property  under  it  was  good  as 
against  the  defendant,  and  all  the  world,  except  judg- 
ment creditors  existing  and  having  a  lien  upon  his  prop- 
erty." 

In  Lee  v.  Fig  (37  Cal.  336),  the  same  question  arose  in 
relation  to  a  judgment  confessed  in  1851  upon  a  defective 
statement  by  Barton  Lee  in  favor  of  Henley  &  Hastings. 
Sawyer,  J.,  delivering  the  opinion  of  the  Court,  said : 

''The  judgment  is  good  as  between  Henley  cfe  Hastings  and 
Barton  Lee,  and  was  only  subject  to  be  attacked  for  fraud 
by  creditors  of  Lee,  who  were  defrauded  thereby,  and  tliat 
in  some  direct  proceeding  before  a  sale  of  the  property  un- 
der it  to  innocent  parties." 

It  is  shown  by  these  authorities,  that  a  judgment,  though 
confessed  upon  a  defective  statement,  is  not  absolutely  void, 
but  only  so,  as  to  creditors  who  have  a  lien  upon  the  prop- 
erty sought  to  be  aflfected  by  the  judgment.  Indeed,  in 
Lee  V.  Fig  (supra),  the  learned  Judge  maintained,  that  even 
as  against  lien  creditors,  the  insufficiency  of  statement  is 
only  prima  facie  evidence  of  fraud,  and  that  it  was  admissi- 
ble to  support  the  judgment  by  proof  that  the  transaction 
was  in  good  faith  and  the  judgment  confessed  upon  an 
actual  existing  debt. 

At  or  before  the  filing  of  the  petition  it  does  not  appear 
that  any  of  the  creditors  of  the  bankrupt  had  a  lien  upon 
the  property  affected  by  this  judgment,  and  therefore  they 
were  not  then  in  a  condition  to  question  its  validity.  Xor 
does  it  appear  that  they  have  since  obtained  a  specific  lien 
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•  thereon  by  judgment,  or  the  like  ;  but  I  think  the  act  must 
be  construed  as  giving  the  creditors  who  prove  their  debts, 
from  and  after  the  filing  of  the  petition,  such  a  direct  inter- 
est in  the  property  or  assets  of  the  bankrupt  as  to  enable 
them,  or  the  assignee  for  them,  to  attack  such  a  judgment 
by  suit  as  fraudulent  in  law  or  fact. 

The  judgment  against  the  bankrupt  having,  by  lapse  of 
time,  become  valid,  so  far  as  the  Bankrupt  Act  is  concerned, 
Smith  has  acquired  a  lien  thereby  upon  the  real  property  in 
question.  Upon  the  application  of  parties  interested,  this 
Court  has  jurisdiction  to  ascertain  and  liquidate  this  lien 
(B.  Act,  sec.  1),  and  while  so  doing,  to  enjoin  Smith  from 
enforcing  the  same  by  execution  out  of  the  State  Court. 
But  after  the  process  of  the  State  Court  has  been  executed, 
and  the  property  sold  thereon,  it  is  too  late  for  this  Court 
to  interfere.  The  purchaser  at  such  sale  acquires  a  good 
title,  and  this  is  so,  even  if  the  judgment  was  fraudulent, 
provided  the  purchaser  was  an  innocent  one.  For  this 
reason,  as  well  as  upon  general  principles,  this  Court  could 
not  set  aside  the  sale  upon  the  process  of  the  State  Court 
and  order  the  property  re-sold,  however  apparent  it  may  be 
that  it  was  sold  much  below  its  real  value.  The  remedy 
was  in  the  State  Court,  upon  objections  to  the  confirmation 
of  the  sale. 

It  is  not  necessary  now  to  consider  whether  the  assignee 
may  maintain  action  to  recover  the  proceeds  of  this  prop- 
erty upon  the  ground  that  the  judgment  was  void  under  the 
Code.  This  injunction  is  not  ancilliary  to  any  suit  for  that 
or  other  purpose,  but  was  allowed  under  section  40,  to  pre- 
vent *'any  person  from  making  any  transfer  or  disposition 
of  the  debtor's  property"  pending  the  petition  to  have  the 
debtor  adjudged  a  bankrupt.  Here,  however,  there  seems 
to  be,  at  best,  only  a  riglil  of  action  in  the  assignee  to  recover 
these  proceeds  as  money  had  and  received  to  his  use.  It 
may  also  be  questioned  whether  the  injunction  allowed  by 
section  40,  extends  to  a  case  of  voluntary  bankruptcy. 

Objection  is  also  made  against  this  judgment  that  it  is 
usurious.  This  objection  is  predicated  upon  the  stipula- 
tion in  the  judgment  that  the  accruing  interest  should  bear 
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interest  if  not  paid  annually.  There  can  be  no  doubt  but 
this  provision  shows  that  it  was  intended  that  this  judg- 
ment should  draw  more  than  the  legal  rate  of  interest.  But 
I  do  not  think  a  judgment  or  decree  can  become  usurious 
by  any  such  means.  The  Code  provides  the  rate  of  inter- 
est a  judgment  shall  bear  and  the  parties  cannot  change  it 
by  stipulations  or  terms  inserted  therein.  Such  stipula- 
tions are  simply  void — as,  for  instance,  that  the  interest 
accruing  on  a  judgment  shall  be  paid  annually,  and  if  not, 
shall  bear  interest  as  principal.  The  payment  of  a  judg- 
ment confessed  for  a  sum  due  may  be  enforced  by  execu- 
tion, but  if  the  creditor  neglects  or  forbears  to  use  this 
remedy  he  cannot  recover  interest  on  interest  accruing  in 
the  meantime.  Besides,  in  this  case  this  stipulation  never 
was  attempted  to  be  enforced,  as  the  property  was  sold  on 
the  execution  long  before  the  expiration  of  the  first  year 
after  the  entry  of  judgment. 

As  to  the  money  aiising  from  the  sale  of  the  610  acre 
tract,  on  December  24,  I  think  the  injunction  was  improp- 
erly allowed,  and  so  far  it  must  be  dissolved  and  the  assignee 
left  to  pursue  such  remedy  in  the  premises,  if  any,  as  he 
may  be  advised  that  he  has.  As  to  the  23  acre  tract  a  dis- 
solution of  the  injunction  is  not  asked  for.  There  can  be 
no  doubt  but  that  the  Court  had  power  to  enjoin  the  at- 
tempted sale  of  this  property,  but  whether  there  is  any 
sufficient  reason  for  its  continuance  may  be  a  question. 
This  may  depend  upon  whether  the  assignee  may  feel  war- 
ranted in  beginning  a  suit  to  set  aside  the  judgment  on  the 
ground  of  fraud.  If  the  judgment  should  be  set  aside  on 
that  ground,  this  tract  of  land  would  be  discharged  from  the 
lien  and  become  a  part  of  the  general  assets  of  the  bank- 
rupt. 

As  to  the  $50.50  made  on  the  execution  on  December  2, 
by  the  sale  of  personal  property,  it  belongs  to  the  estate  of 
the  bankrupt.  The  judgment  gave  Smith  no  lien  upon  the 
personal  property  of  his  debtor,  and  the  filing  of  the  peti- 
tion in  bankruptcy,  on  December  18,  and  the  subsequent 
adjudication,  avoided  the  lien  of  the  levy  made  on  Novem- 
ber 20  previous. 
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Henry  C.  Hyde,  Assignee  of  Geo,  C.  Eldridge^ 
a  BanUrupt^  v.  H.  P.  Sontag  and  Geo.  C. 
Eldridge. 

District  Court,  District  of  California, 
August  2,  1870. 

1.  Bankrupt — Fraudulent  Conveyance  by. — Judgment  in  favor  of  the 
asRignee  for  the  value  of  property  conveyed  to  an  alleged  creditor  of  the 
bankrupt,  notwithstanding  that  the  conveyance  was  made  more  than 
six  months  before  the  commencement  of  the  proceedings  in  bankruptcy, 
it  appearing  that  the  conveyance  was  fraudulent  and  intended  to  cheat 
and  hinder  creditors. 

Before  Hoffman,  District  Judge. 

H,  F.  Crane,  attorney  for  assignee. 

E.  J.  ii  J,  H.  Moorey  Howe  &  Rosenbaiim  and  D,  T,  SuUi- 
van,  attorneys  for  defendants. 

Hoffman,  J.  The  proofs  in  this  case  clearly  establish 
that  the  bankrupt,  being  insolvent,  made  an  assignment  of 
all  his  property  in  this  city  to  an  alleged  creditor  with  a 
view  to  give  him  a  preference,  and  that  the  alleged  creditor 
knew  the  bankrupt  to  be  insolvent  and  that  a  fraud  on  the 
act  was  intended. 

The  adjudication  in  bankruptcy  having  been  made  on  the 
voluntaiy  petition  of  the  bankrupt,  which  was  filed  more 
than  six  months  after  the  assignment,  the  suit  cannot  be 
sustained  under  the  provisions  of  the  35th  and  39th  §g. 

It  is  contended,  however,  on  the  part  of  the  assignee,  that 
the  sole  object  of  the  assignment  was  to  hinder,  delay  and 
defraud  tlie  creditors  of  the  bankrupt.  That  the  transfer 
was  merely  colorable  and  to  cover  up  the  title  to  the  prop- 
erty, and  that  the  bankrupt  was  not  at  the  time  indebted  to 
the  defendant. 

In  my  judgment  the  proofs  taken  before  the  register  sus- 
tain these  allegations.  The  bankrupt  admits  that  his  prop- 
erty in  Nevada  had  been  attached,  and  that  he  had  assigned 
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the  whole  of  it  to  the  First  National  Bank  of  that  State.  It 
appears  that  very  soon  after  making  this  assignment  he  left 
Nevada  for  this  city,  openly  declaring  his  intention  to  put 
his  property  in  this  city  where  his  creditors  would  not  be 
able  to  reach  it.  Immediately  on  his  arrival  he  made  the 
transfer  in  question  to  the  defendant.  He  started  from 
Nevada  on  the  nineteenth  of  May;  he  made  the  transfer  to 
defendant  on  the  twenty-second  of  May.  The  latter  bad 
been  for  some  months  employed  as  his  agent  to  carry  on  the 
business  of  a  coal  yard,  belonging  to  the  bankrupt,  at  a 
salary  of  $75  per  month. 

The  oale  of  the  coal  yard,  its  furniture,  appurtenances, 
good  will,  and  outstanding  debts,  appears  to  have  been 
concluded  in  great  haste  and  under  circumstances  fit  to 
excite  suspicion.  The  price  for  which  it  was  bought  ($1,500) 
seems  to  have  been  grossly  inadequate,  even  on  the  defend- 
ant's own  showing.  His  second  explanation  in  regard  to 
the  value  of  the  property  transferred  to  him,  in  no  respect 
alters  the  complexion  of  the  matter.  No  accounting  was 
had  between  the  parties,  such  as  would  naturally  take  place 
in  a  business  transaction  of  this  nature. 

The  receipts  from  the  coal  yard  are  stated  to  have  been 
about  $1,300  per  month.  The  defendant  alleges  that  he 
sent  to  the  bankrupt,  at  various  times  during  the  three 
months  the  latter  was  in  Nevada,  $960.  The  whole  of  this 
sum  he  charges  as  a  debt  due  him  from  the  bankrupt.  He 
gives  no  account  whatever  of  the  large  sums  which,  during 
that  period,  he  must  have  received  from  the  coal  yard. 
That  he  did  not  expend  any  considerable  amount  in  replen- 
ishing the  stock  of  the  establishment,  is  evident.  For  he 
would  have  us  believe  that  the  value  of  the  stock  at  the  time 
of  the  transfer  was  but  a  few  hundred  dollars. 

The  statements  of  both  the  bankrupt  and  the  defendant 
are  confused  and  contradictory.  They  entirely  fail  to  fur- 
nish that  clear,  detailed  and  precise  explanation  which,  if 
the  transaction  were  an  honest  one,  could  readily  be 
aflbrded.  • 

Their  close  relations  to  each  other  subsequently  to  the 
transfer,   corroborate  our  suspicions.     We  find  the  defend- 
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ant  advancing  considerable  sums  to  the  bankrupt,  becoming 
interested  with  him  in  a  store  on  Fourth  street,  a  large  part 
of  the  stock  of  which  they  clandestinely  carry  off  and  dis- 
pose of  on  joint  account.  The  bankrupt  spends  much  of 
his  time  at  the  coal  yard,  but  objects  to  parties  being  di- 
rected to  him  at  that  place,  for  fear,  as  he  says,  of  exciting 
suspicion. 

He  files  his  petition  in  bankruptcy  just  two  days  after  the 
six  months  from  the  date  of  the  transfer  have  expired,  and 
now  to  this  suit  by  the  assignee  he  pleads,  while  admitting 
a  clear  fraud  on  the  Bankrupt  Act  by  an  assignment  of  all 
his  remaining  property  to  an  alleged  preferred  creditor; 
that  the  assignment  was  not  made  within  six  months  pre- 
vious to  the  filing  of  the  petition,  and  that  the  assignee  can- 
not, thei'efore,  recover. 

All  these  circumstances  seem  to  me  clearly  to  disclose 
the  true  nature  of  the  transaction,  viz. :  that  it  was  a  fraudu- 
lent contrivance  and  device  by  the  bankrupt  and  the  de- 
fendant to  cover  up  and  conceal  the  true  ownership  of  the 
property,  and  to  hinder,  delay  and  defraud  creditors. 

The  value  of  the  property  sold,  as  testified  to  by  the  de- 
fendant himself  was  $3,226,  and  for  this  amount  a  judgment 
must  be  entered. 


John  R.  Lamb  and  Emma,  his  Wife,  and  Ida 
Squires  v.  L.  H.  Wakefield,  Henry  W.  Cor- 
BETT,  John  Connor,  J.  P.  0.  Lownsdale,  Mil- 
lard 0.  LowNSDALE,  Ruth  A.  Lownsdale  and 
Mary  E.  Cooper. 

CiRcurr  Court,  District  of  Oregon, 
August  9,  1870. 

1.  Childken  op  Sktixebs  under  Donation  Act. — Under  section  4  of  the 
Donation  Act  (9  Stat.  497),  upon  the  death  of  the  wife  of  the  settler,  after 
compliance  with  the  law,  and  before  patent  issues,  the  share  of  the  wife  is 
granted  by  the  Act  to  her  husband  and  children,  and  they  take  as  donees 
of  the  United  States,  and  not  as  heirs  of  such  wife. 
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2.  Deed    bt  Tenant   in    Common  Good   against  HiMSRiiF. — A  deed  hj  a 

tenant  in  common  for  his  interest  in  a  particular  part  of  the  land  held 
in  common,  although  void  as  against  his  co-tenants,  is  good  against 
himself  and  those  claiming  under  him. 

3.  Idem. — A  deed  by  which  Daniel  H.  bargained,  sold,  etc.,  all  his  right, 

title,  interest,  claim  and  demand  to  block  252  in  the  city  of  Portland, 
only  passed  to  the  purchaser  the  one  fifth  interest  in  the  premises  which 
Daniel  H.  then  had. 

4.  Covenants  cannot  Enlabqb  the  Pbemises  or  Deed. — Where  such  deed 

contained  a  covenant  to  warrant  and  defend  said  lands  to  the  purchaser, 
it  must  be  construed  to  mean  only  the  right,  title  and  interest  in  such 
lands,  bargained  and  sold  by  said  Daniel  H.;  the  covenants  cannot  en- 
large the  premises  of  a  deed. 

6.  Idem. — A  covenant  to  warrant  and  defend  the  bargained  premises  against 
all  persons,  except  the  United  States  government,  or  those  deriving  title 
therefrom,  does  not  estop  Daniel  H.  or  his  heirs  from  claiming  title  to 
an  interest  in  the  premises  subsequently  purchased  from  Isabella  £. 
Potter,  a  donee  of  the  United  States . 

6.  Effect  of  Decree  op  August  12,  1865. — The  effect  of  the  decree  of  Au- 
gust, 12,  1865,  in  the  suit  for  partition  of  the  Nancy  Lownsdale  tract, 
considered  and  declared,  as  between  the  heirs  and  vendees  of  Daniel  H. 
in  any  particular  tract  allotted  to  them  according  to  their  respective 
interests. 

Before  Deady,  District  Judge. 
W.  Lair  Hill  and  W,  W,  Page,  for  complainants. 
Erasmus  D,  ShaMiicJc,  for  defendants. 

Deady,  J".  This  suit  was  commenced  August  7,  1869,  for 
partition  of  blo«k  252,  in  the  city  of  Portland,  and  to  ap- 
portion and  provide  for  the  payment  of  a  certain  lien  thereon 
of  $1,423.92. 

On  October  2,  1869,  the  defendants,  Wakefield,  Connor 
and  Corbett,  demurred  to  the  bill  for  misjoinder  of  parties 
defendant  and  for  multifariousness,  because  such  defend- 
ants were  not  all  interested  in  the  whole  premises,  but  only 
in  separate  and  different  portions  of  it.  After  argument  the 
demurrer  was  overruled  for  the  reason  that  as  the  lien  for 
the  owelty  extended  to  the  whole  premises,  it  was  necessary 
and  proper  to  make  all  persons  interested  in  any  part  of  the 
premises  defendants,  and  partition  the  whole  premises  in 
one  suit,  so  as  to  enable  the  Court  to  completely  apportion 
and  provide  for  the  extinguishment  of  the  lien  aforesaid. 

Afterwards,  on  January  27,  1870,  the  defendants.  Wake- 
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field  and  Connor,  answered  the  bill  jointly  and  thereby 
claimed  to  be  the  sole  owners  of  the  northerly  half  of  the 
premises,  and  the  defendant,  Corbett,  answered  separately, 
claiming  to  be  the  sole  owner  of  the  southerly  half  thereof. 
To  these  answers  the  plaintiffs  filed  general  replications.  The 
other  defendants,  being  united  in  interest  with  the  plaintiffs, 
made  no  defense  to  the  bill. 

On  May  24,  1870,  the  cause  was  heard  upon  the  bill,  an- 
swers and  replications  and  the  testimony  of  the  parties 
taken  orally  before  the  Court.     From  these  it  appears : 

I.  That  the  plaintiffs,  John  B.  Lamb  and  Emma  Lamb, 
his  wife,  and  Ida  Squires,  her  sister,  are  citizens  of  the  State 
of  Kentucky,  and  the  defendants  are  citizens  of  the  State  of 
Oregon;  and  that  the  said  Ida  and  Emma  are  the  daughters 
of  Sarah  M.  Squires,  who  died  prior  to  1856,  and  that  said 
Sarah  M.  was  the  daughter  of  Daniel  H.  Lownsdale,  who 
died  intestate.  May  4,  1862;  and  that  the  defendants,  Mary 
E.  Cooper,  J.  P.  O.,  Ruth  A.  and  Millard  O.  Lownsdale, 
are  the  children  of  said  Daniel  H. 

II.  That  Daniel  H.  Lownsdale  and  Nancy,  his  wife,  were 
settlers  upon  the  public  lands  in  Oregon,  under  the  act  of 
Congress  of  September  27,  1850,  commonly  called  the  Dona- 
tion Law,  and  that  before  March  12,  1858,  and  before  the 
issue  of  a  patent  to  said  settlers  for  said  land  so  settled 
upon,  said  Nancy  died  intestate,  and  thereupon  said  Daniel 
H.,  as  the  husband  of  said  Nancy,  and  William  Gillihan, 
and  Isabella  Ellen  Potter  and  Buth  A.  and  Millard  O. 
Lownsdale,  as  the  children  of  said  Nancy,  under  and  by 
virtue  of  section  4  of  said  act,  became  seized  in  fee  simple 
as  tenants  in  common  of  an  undivided  one  fifth,  each,  of  the 
west  half  of  the  land  so  settled  upon,  containing  a  fraction 
over  89  acres,  and  including  the  premises  in  controversy, 
and  commonly  called  the  Nancy  Lownsdale  tr^ct;  and  after- 
wards, on  June  6,  1865,  a  patent  to  the  lands  so  settled  upon 
was  duly  issued  by  the  Uuited  States,  granting  the  east 
half  thereof  to  said  Daniel  H.,  and  the  west  half  thereof  to 
said  Nancy,  their  heirs  and  assigns  respectively. 

III.  That  on  March  12,  1858,  said  Daniel  H.,  by  his 
deed,  duly  executed  for  the  consideration  as  therein  ex- 
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pressed  of  $600,  "bargained,  sold,  assigned,  transferred 
and  conveyed  to  Alexander  Hamilton  all  his  right,  title,  in- 
terest, claim  and  demand,  either  in  law  or  equity,"  to  the 
premises  in  controversy,  described  by  metes  and  bounds  as 
** block  numbered  252,"  "upon  the  extended  plat  of  the  city 
of  Portland,"  as  well  as  the  south  half  of  block  253  on  said 
plat.  The  deed  contained  the  following  and  only  covenant 
by  said  Daniel  H.:  "And  I  hereby  guarantee  to  warrant 
and  defend  said  lands  to  said  Hamilton,  his  heirs  and  as- 
signs forever,  against  the  lawful  claims  of  all  persons  except 
the  United  States  government  or  those  claiming  title  from  said 
government;  "  and  on  January  23,  1860,  Isabella  Ellen  Pot- 
ter, aforesaid,  and  her  husband,  by  their  joint  deed,  duly 
executed,  among  other  things,  "released  and  quitclaimed" 
unto  said  Daniel  H.  "all  their  estate,  right,  title  and  inter- 
est" in  the  said  Nancy  Lownsdale  tvact;  and  on  February 
14,  1860,  said  Daniel  H.,  by  his  deed,  duly  executed,  among 
other  things,  "released  and  quitclaimed"  unto  Hannah 
Smith  all  his  "right,  title  and  interest"  to  two  undivided 
fifths  pf  the  interest  in  said  Nancy  Lownsdale  tract,  con- 
veyed to  said  Daniel  H.  by  the  deed  of  Isabella  Ellen  Pot- 
ter and  her  husband,  aforesaid;  and  on  February  23,  1869, 
said  Hannah  Smith  and  her  husband,  Hiram  Smith,  by  their 
joint  deed  duly  executed,  for  the  consideration  as  therein  ex- 
pressed of  $1,065,  "released  and  quitclaimed"  unto  the 
defendant,  J.  P.  O.  Lownsdale,  all  their  "right,  title  and 
interest"  to  the  aforesaid  two  undivided  fifths  of  the  interest 
in  said  Nancy  Lownsdale  tract,  released  to  said  Hannah 
Smith  by  said  Daniel  H.  as  aforesaid. 

IV.  That  on  August  12,  1865,  in  a  suit  brought  for  the 
partition  of  said  Nancy  Lownsdale  tract,  by  said  William 
Gillihan  against  one  William  A.  Abbott  and  others,  includ- 
ing all  the  heirs  of  said  Daniel  H.  and  Nancy,  and  the  par- 
ties hereto,  except  the  defendants  Wakefield,  Connor  and 
Corbett,  a  decree  for  partition  and  the  payment  of  owelty, 
was  duly  given  and  entered  by  the  Circuit  Court  of  the 
State  for  the  county  of  Multnomah,  and  that  in  and  by  said 
decree,  which  remains  in  full  force  and  effect,  it  was  ad- 
judged and  determined,  that  said  Daniel  H.  in  his  lifd  time 


Dist.  Or.]  Lamb  v,  Wakefield.  255 


1870.]  Opinion  of  the  Court — Deady,  J. 


was  the  owner  of  two  undivided  fifths  of  said  tract,  and  that 
the  other  three- fifths  tliereof  belonged  to  said  William  Gil- 
lihan,  Millard  O.  and  Ruth  A.  Lownsdale;  and  that  by  said 
decree,  certain  portions  of  said  tract  were  allotted  and  set 
apart  in  seyeralty  to  said  William,  Millard  O.  and  Ruth  A., 
and  the  remainder  thereof  was  set  apart  in  gross  to  the  heirs 
or  vendees  of  said  Daniel  H.,  according  to  their  respective 
interests  therein,  whatever  they  might  be;  and  because  of 
the  inequality  in  the  quantity  and  value  of  such  partition, 
as  between  the  children  of  Nancy  Lownsdale  and  the  heirs 
and  vendees  of  said  Daniel  H.,  it  was  further  adjudged  and 
determined  by  said  decree,  that  the  portion  or  parcels 
allotted  to  the  latter  should  pay  to  the  former  the  gross  sum 
of  $39,156  02,  owelty,  to  be  distributed  among  and  imposed 
upon  such  parcels  in  proportion  to  their  respective  value, 
and  that  $1,423  92  of  said  gross  sum  was,  by  said  decree, 
assessed  upon  said  block  252  and  made  a  lien  thereon  in 
favor  of  the  heirs  of  said  Nancy  aforesaid. 

V.  That  whatever  interest  said  Hamilton  acquired  in  the 
premises  in  controversy,  by  the  deed  of  March  12,  1858,  of 
Daniel  H.,  has  been  since  acquired  by  said  Wakefield  and 
Connor  in  the  northerly  half  thereof  and  by  said  Corbett  in 
the  southerly  half  thereof,  by  means  of  good  and  sufficient 
conveyances  from  said  Hamilton  and  his  grantees  to  said 
Wakefield,  Connor  and  Corbett;  and  that,  at  the  date  of  the 
partition  by  the  decree  aforesaid,  the  interest  in  the  prem- 
ises conveyed  by  said  Daniel  H.  to  said  Hamilton,  as  afore- 
said, was  owned  by  said  Abbott  as  the  grantee  of  said 
Hamilton;  and  that  said  Abbott,  or  his  grantees,  have  paid 
to  the  children  of  said  Nancy  the  said  sum  of  $1,423  92, 
assessed  upon  the  premises  in  controversy,  as  aforesaid, 
and  by  the  terms  of  said  decree,  have  a  lien  thereon  for  the 
repayment  to  them  of  such  sum,  in  case  they  should  be 
ejected  from  the  premises. 

VI-  That  the  premises  in  controversy  have  been  cleared 
of  stumps  and  enclosed  with  a  cheap  plank  or  picket  fence, 
by  Hamilton,  or  those  claiming  under  him,  inclusive  of 
these  defendants,  but  that  the  same  have  not  been  other- 
wise occupied  or  used  by  them,  and  that  in  the  meantime, 
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said  Daniel  in  his  life  time,  and  the  defendant,  J.  P.  O. 
Lownsdale,  as  his  administrator,  has  had  the  general  posses- 
sion of  the  tract,  including  said  premises;  and  that  the  same 
are  now  worth,  in  coin,  between  five  and  six  thousand  dollars. 
Two  questions  arise  in  this  case,  and  have  been  argued 
by  counsel : 

1.  What  is  the  effect  of  the  deed  of  March  12,  1858,  or 
what  interest  in  block  252,  passed  by  it  to  Hamilton  and  those 
claiming  under  him — the  defendants  W.,  C.  and  C;   and 

2.  How  did  the  partition  aforesaid  affect  such  interest,  if 
any. 

It  appears  from  the  facts  stated,  that  at  the  date  of  the 
execution  of  the  deed  from  Daniel  H.  to  Hamilton,  the 
former  had  an  undivided  one  fifth  interest  in  the  Nancy 
Lownsdale  tract,  including  the  premises  described  in  the 
deed,  and  no  more.  This  interest  he  held  as  the  direct 
donee  of  the  United  States.  Upon  the  death  of  the  wife 
Nancy,  after  the  completion  of  the  residence  and  cultiva- 
tion, and  before  the  issue  of  the  patent,  her  share  of  the 
donation  was  in  effect  granted  or  limited  over,  by  the  act,  to 
her  husband  and  children  in  equal  parts.  (Field y.  Squires, 
Deady 's  B.  381;  sec.  4,  Donation  Act.) 

After  some  dispute  it  has  been  settled  that  the  deed  of  a 
tenant  in  common  for  a  particular  part  of  the  premises  held 
in  common,  although  void  as  against  his  co-tenant,  is  good 
against  himself.  {Dennison  v.  Foster  et  al.,  9  Ohio,  130; 
VarnuMY.  Abbott  ei  al.,  12  Mass.  476;  Stark  v.  Barrett,  16 
Cal  364.)  In  the  partition,  the  Court  having  seen  proper 
to  allot  this  block  to  the  heirs  and  vendees  of  Daniel  H. 
according  to  their  respective  interests,  whatever  they  might 
be,  his  co-tenants  at  the  time  of  making  the  deed  are  without 
interest  in  the  premises,  and  therefore  the  deed  is  no  longer 
void  as  to  them,  but  is  valid  to  all  intents  and  purposes. 

The  granting  clause  of  tbe  deed  only  purports  to  convey 
the  then  right,  title  and  interest  of  said  Daniel  H.  in  the 
premises  to  Hamilton.  That  interest  was  an  undivided  one- 
fifth.  Any  interest  which  Lownsdale  might  subsequently 
acjuire  in  the  premises  would  not  be  affected  by  a  con- 
veyance of  his  right,  title  and  interest  at  that  time.     This 
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proposition  is  too  plain  for  argument,  and  too  well  settled 
in  this  Court  to  need  the  citation  of  authorities. 

Afterwards,  on  January  27,  1860,  as  has  been  stated, 
Daniel  H.  purchased  another  one  fifth  interest  in  the  Nancy 
Lownsdale  tract  from  Isabella  Ellen  Potter,  two  fifths  of 
which  he  subsequently  conveyed  to  Hannah  M.  Smith.  It 
follows  that  at  the  time  of  the  partition  aforesaid  the 
grantees  of  Hamilton  were  the  owners  of  an  undivided  one 
fifth  of  block  252,  and  the  heirs  of  Daniel  H.  and  Hannah 
M.  Smith  as  his  grantee,  were  the  owners  of  the  undivided 
fifth  purchased  from  Isabella  Ellen  Potter,  unless  the  coven- 
ant in  the  deed  from  Daniel  H,  to  Hamilton  would  bar  him 
or  those  claiming  under  him  from  asserting  any  claim  to 
such  after  acquired  fifth. 

The  covenant  is  to  warrant  and  defend  such  lands  (block 
252)  to  said  Hamilton,  etc.  But  by  the  premises  of  the 
deed  only  the  right,  title  and  interest  of  Daniel  H.  is  bargain- 
ed and  sold  to  Hamilton.  It  is  a  well  settled  rule  of  law 
that  tiie  premises  or  granting  clause  of  a  deed  may  limit  and 
contrcJJ  the  covenants,  but  the  covenants  can  never  enlarge 
the  premises.  (2  Wash.  E.  P.  665;  Blanchardv,  Brooks,  12 
Pick,  65;  Comstock  v.  Smith,  13  Id.  120;  lield  v.  Squires, 
Deady's  R.,  379).  This  being  so,  the  word  lands  in  this 
covenant  can  have  no  other  effect  than  the  words  in  the 
premises  of  the  deed  which  only  describe  the  right,  title 
and  interest  that  Daniel  H.  then  had  in  the  land. 

But  there  is  another  conclusive  reason  why  the  covenant 
does  not  affect  the  after  acquired  interest.  This  covenant 
is  a  special  one — ''against  the  lawful  claims  of  all  persons, 
except  the  U.  8.  Government  or  those  deriving  title  from  said- 
Government.''  Isabella  Ellen  Potter  obtained  this  fifth  as 
has  been  shown  from  the  U.  S.  Government  and  her  grantee 
Daniel  H.,  and  all  those  claiming  under  him  as  subsequent 
vendees  or  heirs,  **  derive  their  title  from  said  Government." 
There  can  be  n6  pretence  then  that  this  covenant  applies  to 
this  after  acquired  fifth,  or  was  intended  to  meet  such  a  case. 
The  parties  have  expressly  excepted  the  title  of  the  U.  S. 
from  the  warranty,  and  this  exception  left  Daniel  H.  at  full 
liberty  to  acquire  such  title  to  all  or  any  portion  of  the 
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block  and  hold  and  transmit  it  without  restraint  or  hindrance 
from  this  covenant. 

The  covenant  is  practically  a  nullity  and  absurdity.  In 
any  event  no  eflfect  could  be  given  to  it  except  upon  the  im- 
probable, if  not  impossible,  contingency,  that  some  person 
might  set  up  a  valid  title  to  the  premises  other  than  one 
derived  from  the  United  States — as  for  instance  from  Great 
Britain,  Spain  or  France.  As  the  parties  to  this  deed  may 
be  safely  presumed  to  have  known  that  this  was  originally 
public  lands  of  the  United  States,  and  that'  no  valid  title 
thereto  could  be  derived  from  any  other  source  than  the 
United  States  Government,  it  is  diificult  to  conjecture  what 
was  the  object  intended  to  be  accomplished  by  this  cov- 
enant. However  that  may  be,  it  cannot  prevent  the  plaintiffs 
from  asserting  their  title  to  an  interest  in  four  fifths  of  the 
premises,  for  two  reasons:  First,  the  law  acting  upon  the 
reasonable  presumption  that  a  party  does  not  warrant  the 
title  to  a  greater  interest  than  he  sells,  will  not  construe 
this  covenant  as  being  applicable  to  any  other  or  greater 
interest  in  the  premises  than  the  undivided  fifth  thereof 
then  owned  by  the  covenantor  and  bargained  and  sold  to 
the  covenantee;  Second,  the  title  now  asserted  by  the 
plaintiffs  to  an  interest  in  such  four  fifths  is  derived  from 
the  United  States  Government  and  therefore  expressly  ex- 
cepted from  the  operation  of  the  covenant.  {Cole  v.  Hatves, 
2  John.  Cases,  203;  Held  v.  Squires,  Deady's  E.,  380.) 

As  to  the  effect  of  the  partition  upon  the  interests  of  these 
parties  in  this  block,  the  point  was  considered  and  decided 
by  this  Court  in  the  case  of  Fields  v.  Squires,  {supra,  391) 
and  again  in  Lamb  ei  ah  v.  Btirbank  et  al.  {Ante,  227)  decided 
at  this  term.  These  decisions  were  to  the  eftect  that  the  par- 
ties to  the  partition  neither  gained  nor  lost  by  it.  This  is  a 
well  established  rule  in  partition,  whether  it  be  made  by 
the  decree  of  a  Court  or  by  the  mutual  deeds  of  the  parties. 
{Datvson  et  al.  v.  Laivretice  et  al.,  13  Ohio,  546.)  For  in- 
stance, the  interest  sold  to  Hamilton  in  block  252,  being 
only  one  fifth,  it  was  neither  increased  nor  diminished  by  the 
partition.  The  other  four  fifths  of  the  block  belonged  to 
the  heirs  of  Daniel  H.  and  Hannah  M.  Smith  and  the  chil- 
dren of  Nancy — three  fifths  to  the  latter.     By  partition  the 
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children  of  Nancy  were  divested  of  their  three  fifths  interest 
in  this  and  other  parcels  of  the  tract,  and  this  three  fifths 
was  by  the  same  means  vested  in  the  heirs  of  Daniel  H.,  in 
exchange  for  the  two  fifths  interest  of  such  heirs  in  the  parcels 
allotted  by  the  decree  to  the  children  of  Nancy.  To  this 
exchange  the  grantees  of  Hamilton  contributed  nothing  and 
took  nothing  by  it.  But  this  partition  being  unequal  as  to 
quantity  and  value,  owelty  was  given  by  the  decree  to 
Nancy's  children  as  a  compensation  for  such  inequality. 
For  the  purpose  of  protecting  their  individual  interests  from 
being  sold  to  pay  this  owelty,  these  defendants,  or  those 
under  whom  they  claim,  have  voluntarily  paid  the  same.  In 
making  the  partition,  provision  must  be  made  to  repay  these 
defendants  four  fifths  of  this  owelty  with  interest,  or  con- 
tinue their  lien  for  it. 

A  decree  will  be  entered,  to  the  effect,  that  the  plaintiffs 
and  defendants  are  seized  in  fee  simple  of  the  premises  as 
tenants  in  common,  and  that  the  interest  therein  of  Emma 
and  Ida,  aforesaid,  is  yf^  each ;  and  that  the  interest  there- 
in of  said  J.  P.  O.  Lownsdale  is  fWV;  and  that  the  interest 
therein  of  said  Mary  E.  Cooper  and  Millard  O.  and  Buth  A. 
liownsdale  is  ^^^  each;  and  that  the  interest  in  the  north- 
erly half  thereof  of  said  Wakefield  and  Connor  is  -^f^  each; 
and  that  the  interest  in  the  southerly  half  thereof  of  said 
Corbett  is  tVA>  ^^^  ^^^^  three  commissioners,  to  be  named 
by  the  parties  or  by  the  Court,  be  appointed  to  partition 
the  premises  among  the  tenants  to  ascertain  and  report  to 
the  Court  whether  it  is  practicable  so  to  partition  the  prem- 
ises, and  whether  or  not  it  would  be  best  to  sell  the  premises 
and  apportion  the  proceeds  among  the  tenants  after  satisfy- 
ing the  liens  thereon,  or  that  the  premises  should  be  appor- 
tioned as  between  these  defendants  and  their  cotenants,  and 
that  the  portion  in  each  half  of  said  block  allowed  to  the 
latter  be  sold  and  the  proceeds  thereof  partitioned  between 
them  after  paying  the  owelty  and  the  interest  thereon  due 
these  defendants;  and  that  the  case  be  referred  to  the  Clerk 
of  the  Court  as  a  special  master  to  take  and  state  an  account 
between  these  defendants  and  their  cotenants  as  to  the  value 
of  permanent  improvements  made  thereon  and  taxes  paid, 
if  any,  by  the  former. 
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In  re  Irwin  Davis,  in  Bankruptcy. 

District  Court,  District  of  California, 
August  13,  1870. 

1.  Bankruptcy — Jubisdiction  op  Obdinabt  TiUBimALS. — The  ordinnry  tri- 
bunals are  not  deprived,  by  mere  force  of  an  adjudication  in  bankruptcy, 
of  jurisdiction  over  suits  against  the  bankrupt.  The  proceedings  in 
such  suits  may  be  arrested  or  controlled  by  the  Bankruptcy  Court,  when 
necessary  for  the  purposes  of  justice;  but  in  the  absence  of  such  inter- 
ference, the  jurisdiction  of  the  ordinary  tribunals  remains  unimpaired 
and  their  judgments  are  yalid. 

Before  Hoffman,  District  Judge. 
TTiornpson  &  Wilson,  attorneys  for  bankrupt. 
Hamhlelon  &  Gordon,  attorneys  for  assignee. 
W,  W.  Cope,  of  counsel  for  respondent. 

Hoffman,  J.  In  this  case,  a  temporary  injunction  was 
granted,  on  the  petition  of  the  assignee,  against  certain 
creditors  of  the  bankrupt,  restraining  them  from  prosecut- 
ing a  suit  commenced  by  them  in  the  Fifteenth  District 
Court,  to  foreclose  a  mortgage  held  by  them  as  security  for 
a  debt.  A  rule  was  also  entered,  requiring  them  to  show 
cause  why  a  perpetual  injun<;tion  should  not  issue  as  prayed 
for  by  the  assignee.  On  the  return  day  of  this  rule  the 
parties  appeared,  and  the  questions  presented  by  the  case 
were  elaborately  argued. 

The  ground  on  which  the  assignee  desires  the  interposi- 
tion of  the  Court  is,  that  it  will  be  for  the  interest  of  the 
estate  that  the  mortgaged  property  be  sold  at  private  sale, 
subject  to  the  mortgage,  and  that  by  this  means  the  sum 
of  5^1,500,  stipulated  in  the  mortgage,  be  paid  as  attorney's 
fees,  in  case  of  foreclosure,  may  be  saved.  It  is  suggested, 
on  the  other  hand,  that  the  property  is  subject  to  various 
liens  subsequent  to  that  of  the  mortgage- -that  these  liens 
are  held  by  parties  absent  from  the  State,  and  not  within 
reach  of  the  process  of  this  Court;  and  that,  to  foreclose 
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and  cat  off  these  liens  and  make  a  clear  title  to  the  pur- 
chaser, they  must  be  brought  in  by  publication  and  con- 
structive service,  as  provided  for  by  the  laws  of  this  State. 
The  amount  of  the  debt  and  tlie  validity  of  the  lien  of  the 
mortgage  are  not  contested;  nor  is  it  suggested  that  any  un- 
fair advantage  is  sought  by  the  proceedings  in  the  State 
Court. 

The  right  of  the  mortgagees  to  the  benefit  of  their  security 
being  thus  undisputed,  and  no  application  being  made  to 
compel  the  creditors  to  come  into  this  Court  to  enforce  the 
claims,  there  would  seem  no  reason  for  staying  the  proceed- 
ings in  the  State  Court  unless  the  property  is  about  to  be 
immediately  sold  at  a  sacrifice. 

But  of  this  there  is  no  apprehension.  The  notices,  etc., 
by  publication  will  require  at  least  six  weeks,  and  the  de- 
faults of  absent  parties  and  a  decree  of  foreclosure,  order 
of  sale,  etc.,  cannot  probably  be  entered  in  less  than  two 
months.  During  all  this  time  the  proceedings  will  be  un- 
der the  control  of  this  Court,  and  if  the  assignee  finds  an 
opportunity  to  make  an  advantageous  sale,  he  can  apply  to 
the  Court  for  leave  to  do  so.  If  the  sale  be  really  advant- 
ageous the  creditors  will  have  no  motive  to  resist  it,  their 
only  object  being  to  collect  their  debt. 

It  will  perhaps  be  found  better  for  the  interests  of  the 
estate  to  suffer  the  foreclosure  suit  to  proceed  in  any  event. 
For  the  proposed  purchaser  could  bid  at  the  sale,  receive  a 
clear  title  from  the  sheriff,  disencumbered  of  all  junior  liens 
in  the  hands  of  all  persons  properly  made  parties  to  the 
suit;  and  the  assignee,  and  even  the  mortgagees,  if  desired, 
might  unite  in  the  deed.  The  title  being  thus  made  per- 
fect, it  is  to  be  presumed  that  the  largest  possible  price 
weuld  be  obtained. 

But  whatever  course  it  may  hereafter  be  deemed  advis- 
able to  adopt,  I  see  no  reason  for  now  arresting  the  pro- 
ceedings of  the  creditors. 

The  temporary  injunction  heretofore  issued  will  therefore 
be  dissolved — but  with  the  reservation  to  this  Court  of 
full  power  and  authority  to  interfere,  and  to  control  or  ar- 
rest the  proceeding  whenever  it*  shall  appear  expedient  for 
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the  interests  of  all  concerned  that  it  should  exercise  the 
power  given  to  it  by  law,  to  assume  the  exclusive  adminis- 
tration of  this  portion  of  the  bankrupt's  estate. 

As  this  disposition  of  the  matter  is  understood  to  be  satis- 
factory to  the  assignee,  it  is  perhaps  unnecessary  to  consider 
the  question  raised  at  the  hearing.  But  as  the  counsel  have 
agreed  those  questions  at  length,  and  have  requested  of  the 
Court  an  expression  of  its  opinion,  I  shall  proceed  to  state 
the  conclusions  at  which  I  have  arrived. 

It  is  contended  that  the  Court  of  Bankruptcy  has  not  only 
complete  jurisdiction  over  the  estate  of  the  bankrupt,  and 
the  authority  to  determine  all  cases  and  controversies  be- 
tween the  bankrupt  and  his  creditors,  to  ascertain,  liquidate 
and  enforce  liens,  to  adjust  priorities  and  conflicting  in- 
terests of  all  parties,  to  marshal  and  dispose  of  and  dis- 
tribute, assets,  etc.,  etc.,  but  that  this  authority  is  exclusive, 
and  that  the  adjudication  in  bankruptcy,  propria  vigore, 
divests  the  ordinary  tribunals  of  all  jurisdiction  over  the 
bankrupt  or  his  estate,  and  that  all  further  proceedings 
before  those  tribunals  are  coram  nan  judioCy  and  void, 
notwithstanding  that  the  Court  of  Bankruptcy  has  refused 
to  enjoin  the  parties  from  further  proceeding  in  them,  and 
notwithstanding  that  it  may  clearly  be  most  just,  conve- 
nient and  for  the  interests  of  all  parties  that  the  suit  before 
the  ordinary  tribunals  should  be  prosecuted  to  a  final 
judgment. 

I  am  clearly  of  opinion  that  this  view  cannot  be  sustained, 
and  that  is  not  the  intention  of  the  Act  to  deprive  the 
Court  of  the  right  to  avail  itself  of  the  aid  of  the  ordinary 
tribunals,  whenever  convenience  and  the  interests  of  the 
parties  may  require. 

There  is,  unquestionably,  much  force  in  the  criticisms 
contained  in  the  dissenting  opinion  of  Mr.  J.  Catron,  in 
the  cases  of  ex  parte  Christy  and  Nortoris  Assignee  v.  Boyd 
(3  How.  322  and  437). 

In  the  former  case,  the  Supreme  Court  sustained  the 
jurisdiction  of  the  District  Court  to  entertain  a  bill  to  set 
aside  a  sale  under  a  decree  of  foreclosure  rendered  in  the 
State  Court  before  the  adjudication  in  bankruptcy. 
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Mr.  Justice  Catron  contends  that  such  a  proceeding  could 
only  be  sustained  on  the  ground  that  the  sale  under  the  decree 
of  foreclosure  was  absolutely  void — and  that  the  mortgage 
lien  on  which  the  decree  was  entered  could  be  enforced  only 
in  the  Bankruptcy  Court.  If  this  be  the  true  construction 
of  the  opinion  of  the  Supreme  Court,  it  would  go  far  to  sus- 
tain the  proposition  contended  for  in  this  case,  viz. :  that  the 
adjudication  in  bankruptcy  absolutely  divests  the  ordinary 
tribunals  of  jurisdiction  over  all  matters  cognizable  in  the 
Bankrupt  Court.  But  in  the  succeeding  case  of  Norioiis 
Assignee  v-  Boyd^  clearly  show  that  the  Court  did  not 
intend  so  to  decide.  In  that  case,  as  in  the  former,  a  decree 
of  foreclosure  had  been  obtained,  and  execution  is- 
sued and  levy  made,  before  the  adjudication  in  bank- 
ruptcy. The  sale  took  place  aftet  the  adjudication.  The 
assignee  filed  his  bill  to  set  aside  this  sale  on  the  ground 
that  the  District  Court  of  the  United  States  was  by  the  bank- 
rupt law  vested  with  exclusive  jurisdiction  over  all  matters 
pertaining  to  the  settlement  of  the  afl*airs  of  the  bankrupt, 
and  that  the  sale  mxide  by  the  State  Court  had  transferred 
no  legal  title  to  the  property,  which  still  remained  that  of 
the  bankrupt  or  his  assignee,  to  be  sold  or  otherwise  dis- 
posed of  under  the  orders  of  the  District  Court. 

It  will  be  perceived  that  the  question  was  thus  distinctly 
raised,  whether  after  the  adjudication  the  proceedings  in  a 
State  Court  to  enforce  a  lien,  were  void,  and  whether  the 
jurisdiction  of  the  Bankrupt  Court  was  exclusive. 

The  Circuit  Court  dismissed  the  bill  for  want  of  equity, 
and  the  Supreme  Court,  on  appeal,  affirmed  the  decision. 

In  the  opinion  of  the  Circuit  Court,  which  is  approved 
and  adopted  by  the  Supreme  Court,  the  opinion  is  expressed 
that  on  grounds  of  expediency  the  jurisdiction  of  the  Bank- 
raptcy  Court  should  be  exclusive,  so  as  to  take  away  from  the 
State  Court  any  jurisdiction  in  such  cases.  As  to  this,  the 
Supreme  Court  says:  **Upon  this  subject  it  is  not  our  pro- 
vince to  decide,  and  we  have  no  desire  to  express  an  opinion 
upon  it." 

Mr.  Justice  Catron  contends  that  this  decision  is  inconsist- 
ent with  the  previous  decision  in  Ex  parte  Christy.     However 
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this  may  be,  the  case  is  a  direct  authority  for  the  position 
that  a  sale  made  after  an  adjudication  in  bankruptcy,  under 
a  decree  of  a  State  Court  to  enforce  a  lien,  is  not  void — and 
to  be  treated  as  such  in  all  cases  by  the  Bankruptcy  Court. 
And,  further,  that  the  Supreme  Court  declines  to  express 
an  opinion  whether  on  grounds  of  expediency  the  jurisdic- 
tion of  the  District  Court  should  have  been  made  by  laws 
exclusive.  That  such  was  the  understanding  of  the  Court 
in  Ex  parte  Christy,  appears  from  the  language  of  Mr.  Justice 
Story,  in  delivering  the  opinion  of  the  Court: 

**It  is  further  objected  that  if  the  jurisdiction  of  the 
District  Court  is  as  broad  and  comprehensive  as  the  terms 
of  the  act  justify  according  to  the  interpretation  here  in- 
sisted on,  it  operates,  or  may  operate,  to  suspend  or  control 
all  proceedings  in  the  State  Courts,  either  then  pending  or 
thereafter  to  be  brought  by  any  creditor  or  person  having 
an  adverse  interest  to  enforce  his  rights  or  to  obtain 
remedial  redress  against  the  bankrupt  or  his  assets  after 
the  bankruptcy.  We  entertain  no  doubt  that  under  the 
provisions  of  the  sixth  section  of  the  Act,  the  District 
Couxt  does  possess  full  jurisdiction  to  suspend  or  control 
such  proceedings  in  the  State  Courts,  not  by  acting  on  the 
Courts  over  which  it  possesses  no  authority,  but  by  acting 
on  the  parties  through  the  instrumentality  of  an  injunction 
or  other  remedial  proceedings  in  equity,  upon  due  applica- 
tion made  by  the  assignee  and  a  proper  case  being  laid 
before  the  Court  requiring  such  iuterference.  Such  a  course 
is  very  familiar  in  Courts  of  Chancery,  in  cases  where  a 
creditor's  bill  is  filed  for  the  administration  of  the  estate  of 
a  deceased  person,  and  it  becomes  necessary  or  proper  to 
take  the  whole  assets  into  the  hands  of  the  Court  for  the 
purpose  of  collecting  and  marshalling  the  assets,  ascertain- 
ing and  adjusting  conflicting  priorities  and  claims,  and  ac- 
complishing a  due  and  equitable  distribution  among  all 
parties  in  interest  in  the  estate.  Similar  proceedings  have 
been  institutt^'d  in  England  in  cases  of  bankruptcy,  and 
they  were,  without  doubt,  in  contemplation  of  Congress  as 
indispensable  to  the  practical  working  of  the  bankrupt 
system.     But  because  the  District  Court  does  possess  such 
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a  jurisdiction  under  the  Act,  there  is  nothing  in  the  Act 
which  requires  that  it  should  in  all  cases  be  absolutely- 
exercised.  On  the  contrary,  where  suits  are  pending  in  the 
State  Courts,  and  there  is  nothing  in  them  which  requires 
the  equitable  interference  of  the  District  Court  to  prevent 
any  mischief  or  wrong  to  other  creditors  under  the  bank- 
ruptcy, or  any  waste  or  misapplication  of  the  assets,  the 
parties  may  well  be  permitted  to  proceed  in  such  suits  and 
consummate  them  by  proper  decrees  and  judgments, 
especially  where  there  is  no  suggestion  of  fraud  or  injustice 
on  the  part  of  the  plaintiffs  in  those  suits.  The  Act  itself 
contemplates  that  such  suits  may  be  prosecuted  and  further 
proceedings  had  in  the  State  Courts,  for  the  assignee  is,  by 
the  third  section,  authorized  to  sue  for  and  defend  the  prop- 
erty vested  in  him  under  the  bankruptcy,  subject  to  the 
orders  and  directors  of  the  District  Court,  and  all  suits  at 
law  and  in  equity  then  pending  in  which  such  bankrupt  is  a 
party,  may  be  prosecuted  and  defended  by  such  assignee  to 
a  final  conclusion  in  the  same  way  and  manner,  and  with 
the  same  eflfect  as  they  might  have  been  by  the  bankrupt." 
"So  that  here  the  prosecution  and  defense  of  any  such  suits 
in  the  Stieite  Courts  is  obviously  intended  to  be  placed  under 
the  discretionary  authority  of  the  District  Court,  and  in 
point  of  fact,  as  we  all  know  very  few,  comparatively  speak- 
ing, of  the  numerous  suits  pending  in  the  State  Courts  at 
the  time  of  the  bankruptcy,  ever  have  been  interfered  with, 
and  never  unless  some  equity  intervened  which  required  the 
interposition  of  the  District  Court  to  sustain  or  protect  it." 

The  act  of  1867  gave  a  legislative  sanction  to  this  exposi- 
tion of  the  duties  and  jurisdiction  of  the  District  Courts  in 
Bankruptcy,  and  the  language  of  the  Supreme  Court  is 
adopted  and  embodied  in  the  act. 

Congress  must  also  have  been  aware  of  the  suggestion  of 
the  Circuit  Judge,  in  Norkm's  Assignee  v.  Boyd,  that  on 
grounds  of  expediency  the  jurisdiction  of  the  District  Court 
ought  to  be  exclusive,  a  suggestion  which  the  Supreme 
Court  declined  to  approve.  But  the  act  contains  no  provision 
to  the  effect  suggested  by  the  Circuit  Judge,  and  it  is  evi- 
dent that  it  was  intended  to  leave  the  jurisdiction  as  it  stood 
under  the  act  of  1841,  as  expounded  by  the  Supreme  Court. 
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The  provision  in  the  fourteenth  section,  which  authorizes 
the  assignee  to  prosecute  and  defend  all  suits  pending  at  the 
time  of  the  adjudication  in  which  the  bankrupt  is  a  party,' 
is  inconsistent  with  the  idea  that,  by  the  adjudication,  the 
ordinary  tribunals  are  divested  of  all  jurisdiction  over  the 
bankrupt  or  his  estate — ^while  to  attribute  such  an  effect  to 
the  adjudication  would  be  productive  of  extreme  hardship 
and  injury  to  the  bankrupt,  or  it  might  to  strangers  in  no 
way  connected  with  him. 

At  the  time  of  the  bankruptcy,  suits  may  be  pending  to 
determine  the  title  to  land,  to  enforce  trusts,  to  foreclose 
mortgages  to  effect  partitions,  to  take  accounts  of  partner- 
ships, to  remove  clouds  from  titles,  etc.,  etc.,  to  which  the 
bankrupt  was  a  necessary  or  indispensable  party.  The 
litigations  may  have  been  protracted  and  expensive.  To 
hold  that  by  the  fact  of  adjudication,  all  power  of  the 
ordinary  tribunals  to  bind  the  bankrupt  or  his  estate  by  a 
final  judgment  or  decree  in  any  such  suits  is  taken  away, 
would  be  to  subject  the  parties  to  an  intolerable  hardship, 
for  no  conceivable  object.  Nor  is  it  clear  what  relief  could 
be  afforded  by  the  Bankruptcy  Court,  for  the  property 
in  litigation  might  be  in  another  district  and  beyond  the 
jurisdiction  of  the  Court,  and  the  parties  might  have  no 
connection  with  the  bankrupt  either  as  debtors  or  creditors, 
and  thus  be  in  no  way  concerned  in  the  bankniptcy  pro- 
ceedings. 

In  the  case  of  Sedgwick  v.  Minck  ei  al.  (IB.  E.  204), 
where  the  bankrupt  had,  long  previously  to  the  passage  of 
the  act,  made  an  alleged  fraudulent  assignment  of  his  prop- 
erty and  creditors  had  filed  bills  to  set  aside  the  assign- 
ment, which  suits  were  pending  at  the  time  of  the  bank- 
ruptcy, Judge  Nelson  refused  to  interfere,  observing,  that 
the  question  involving  **the  right  to  the  property  is  in  the 
State  Court,  where  it  belongs,  and  the  decision  of  that 
Court  will  be  conclusive  upon  the  right.  If  in  affirmance 
of  the  judgment  of  the  Court  below,  the  property  will  be 
applied  to  the  satisfaction  of  the  judgments  on  the  creditors' 
bill;  if  in  favor  of  the  validity  of  the  assignment,  it  will 
take  the  direction  of  the  trusts  created  in  the  assignment. 
The  right  to  this  property  attached  long  before  the  assign- 
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ment  in  bankruptcy,  and  before  even  the  passage  of  the 
Bankrupt  Law."  This  case  affords  a  striking  illustration  of 
the  injustice  and  inconvenience  of  an  opposite  doctrine. 

The  provision  in  the  twenty-fiist  section,  that  no  creditor 
whose  debt  is  provable  under  the  act  shall  be  allowed  to 
prosecute  to  final  judgment  any  suit  at  law  or  in  equity 
therefor  against  the  bankrupt,  was  evidently  intended 
merely  to  subject  such  suits  to  the  control  of  the  Bankruptcy 
Court,  and  to  enable  that  Court  to  stay  them  "whenever 
required,  to  prevent  mischief  or  wrong  to  other  creditors  or 
waste  or  misapplication  of  assets."  But  it  was  not  intended 
to  declare,  that  the  adjudication  in  bankruptcy  projrrio 
vigore  should  divest  the  ordinary  tribunals  of  jurisdiction, 
and  that  all  subsequent  proceedings  should  be  coram  non 
judice  and  void,  even  when  taken  with  the  assent  of  the 
Bankruptcy  Court  and  when  clearly  necessary  to  protect 
and  enforce  the  rights  of  third  parties. 

The  provision,  that  the  suit  shall  be  stayed  by  the  Bank- 
ruptcy Court  uyitil  the  detei^mmalion  of  the  question  of  discharge, 
provided  there  he  no  unreasonable  delay  on  the  part  of  the 
bankrupt  in  endeavoring  to  obtain  his  discharge,  and  pro- 
vided, that  if  the  amount  due  the  creditor  is  in  dispute,  the 
suit  may,  by  leave  of  the  Court  in  Bankruptcy,  proceed  to 
judgment  for  the  purpose  of  ascertaining  the  amount  due, 
clearly  indicate  that  Congress  did  not  intend  to  divest,  in 
all  cases,  the  ordinary  tribunals  of  jurisdiction,  after  an  ad- 
judication in  bankruptcy;  and  the  provision  authorizing  the 
assignee  to  defend  all  suits  pending  against  the  bankrupt, 
shows  that  it  was  contemplated  that  such  suits  might  be 
continued  and  carried  to  judgment  after  the  adjudication 
and  the  appointment  of  an  assignee. 

On  the  whole,  my  opinion  is,  that  the  jurisdiction  of  the 
ordinary  tribunals  over  suits  to  which  the  bankrupt  is  a 
party,  is  not  taken  away  by  mere  force  of  the  adjudication; 
that  the  Bankruptcy  Court  has  jurisdiction  to  suspend  or 
control  such  proceedings,  by  acting  on  the  parties;  but  that, 
in  the  absence  of  such  interference,  the  jurisdiction  of  the 
State  Courts  remains  unimpaired  and  tlieir  decrees  and 
judgments  are  valid  and  effectual. 
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Albert  Zeiber  v.  Andrew  Hill,  Assignee  of 

Thomas  Mai^tin. 

District  Court,  District  of  Oregon, 
August  15,  1870. 

1.  Bankruptcjy— DissoiiUnoN  op  Axtachmekt. — An  adjudication  in  bank- 

ruptcy relates  to  the  filing  of  the  petition,  and  works  a  dissolution  of 
an  attachment  before  then  levied  upon  the  bankrupt's  goods  from  that 
date. 

2.  Officer's  Fees. — An  officer  must  look  to  the  party,  or  his  attorney,  who 

employed  him  for  his  fees;  he  has  no  claim  upon  the  adverse  party. 

3.  Duty  of  Keqisteb  as   to   Bankrupt's  Property. — Where  a  debtor  is 

adjudged  a  bankrupt  upon  his  own  petition,  it  is  the  duty  of  the  register 
to  take  his  property  into  his  custody  by  the  intervention  of  an  agent,  or 
other  proper  means. 

4.  Keeper's  Fees  on  Dissoltttion  of  Attachment. — ^Where  a  debtor  was 

adjudged  a  bankrupt  upon  his  own  petition,  and  prior  to  the  filing  thereof 
a  flock  of  sheep  belonging  to  him  had  been  tcJcen  on  an  attachment  and 
kept  by  the  officer  until  delivered  to  the  assignee:  i/e/d,  that  such  officer 
is  entitled  to  a  compensation  from  the  assignee  for  keeping  such  sheep, 
until  claimed  and  received  by  the  assignee. 

Before  Deady,  District  Judge. 
E,  G.  Bronaugh,  for  plaintiff. 
diaries  A.  Ball,  for  defendant. 

Deady,  J.  On  July  12,  1870,  the  parties  to  the  above 
entitled  cause  filed  a  statement  of  facts  upon  which  the 
controversy  between  them  depends,  and  submitted  the  same 
to  the  determination  of  this  Court  without  action.  (Or. 
Code,  202.) 

On  August  8,  the  case  was  argued  by  counsel  for  plaint- 
iff, and  submitted  without  argument  for  defendant . 

From  the  statement  it  appears  that  on  April  4,  1870,  one 
Croft  commenced  an  action  against  Thomas  Martin,  afore- 
said, in  the  County  Court  for  Multnomah  County.  On  the 
same  day  an  attachment  issued  in  the  action  and  was  re- 
ceived by  the  plaintiff,  then  Sheriff  of  the  county  aforesaid, 
and  levied  among  other  things  upon  149  head  of  sheep  and 
550  pounds  of  meat.     On  April  5,  plaintiff  sold  the  meat  as 
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perishable  property  for  $24.94,  and  put  the  sheep  into  the 
custody  of  a  keeper,  where  they  remained  twenty-six  days, 
when  they  were  delivered  to  the  defendant  as  assignee  as 
aforesaid. 

On  April  5,  said  Martin  filed  his  petition  in  this  Court  to 
be  adjudged  a  bankrupt,  and  on  April  8  was  so  adjudged 
by  the  Register.  On  April  15,  Croft  obtained  judgment  in 
the  County  Court  for  $405,  and  on  April  19  execution  issued 
thereon  against  the  property  of  Martin  directed  to  plaintiff. 
On  April  28,  plaintiff  was  restrained  by  injunction  from  the 
Court  from  selling  Martin's  property  on  execution,  and 
thereupon  plaintiff  delivered  said  property  to  defendant  as 
aforesaid,  and  returned  the  execution  unsatisfied. 

That  the  plaintiff  paid  said  keeper  for  keeping  said  sheep 
during  the  period  aforesaid  the  sum  of  $2  per  day,  or  $52 
in  all,  which  was  a  reasonable  reward  for  his  services;  and 
that  the  said  plaintiff  has  not  received  payment  for  said 
sum  so  expended,  or  any  part  thereof,  except  said  sum  of 
$24.44,  which  he  still  retains. 

The  adjudication  in  bankruptcy  related  back  to  the  filing 
of  the  petition  of  April  5,  and  dissolved  the  attachment 
from  that  day.  An  officer  must  look  to  the  party,  or  his 
attorney  who  employs  him,  for  his  fees.  He  has  no 
claim  upon  the  adverse  party  for  them.  Croft  obtained 
nothing  by  his  judgment  in  the  County  Court,  and  he 
must  pay  the  fees  earned  by  the  officers  at  his  instance, 
without  having  any  recourse  upon  Martin  or  his  prop- 
erty. Upon  Martins'  being  adjudged  a  bankrupt,  the 
Register  should  have  taken  his  property  into  his  custody  by 
the  intervention  of  an  agent  and  other  proper  means,  and 
kept  it  for  the  assignee  when  appointed.  However,  at 
that  time  there  appears  to  have  been  some  donbt  as  to 
his  power  to  do  this,  and  it  was  not  done.  The  consequence 
was,  the  ''sheep  remained  in  the  plaintiff's  custody,  and 
he  incurred  this  expense  in  keeping  them. 

I  think  upon  general  principles  that  the  plaintiff  is  en- 
titled to  a  reasonable  reward  for  keeping  these  sheep.  For 
this  purpose  he  may  be  considered  as  a  bailee,  and  entitled 
to  compensation  as  any  other  agister  or  feeder  of  cattle. 
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The  cases  In  re  Houseberger  et  aZ.  (2  Bank.  Reg.  33)  and  in 
In  re  WiUiama  (Id.  79),  sustain  this  conclusion,  while  the 
first  casei  goes  even  farther,  and  probably  too  far.  I  have 
found  no  case  to  the  contrary.  The  plaintiff  is  entitled  to 
judgment  on  the  statement  for  the  sum  expended,  after 
deducting  the  amount  of  money  in  his  hands  belonging  to 
the  estate,  to  wit,  $27.04. 


Lewis  Starr  v.  Benjamin  Stark. 

CiBCurr  Court,  District  of  Oregon, 
August  16,  1870. 

1.  FoBMKB  Suit  when  Bab  to  Anotheb. — Where,  in  a  snit  to  qaiet  title,  one 

of  the  grounds  of  the  relief  sought  is  abandoned  by  the  complainant  be- 
cause adjudged  to  be  inconsistent  with  another  ground  of  relief  alleged 
in  his  complaint,  and  such  suit  is  finally  determined  adversely  to  the  com- 
plainant, he  is  barred  from  maintaining  another  suit  for  the  same  relief 
upon  such  abandoned  ground. 

2.  All   Mattebs  Affbctino  Title   Detsbmined. — A  suit  to  ascertain  and 

quiet  title  under  section  500  of  the  Code,  extends  to,  and  includes  all  the 
grounds  of  controversy  between  the  parties  as  to  the  title  to  the  premi- 
ses; and  by  the  final  decree  therein  all  matters  affecting  such  title  are 
determined. 

3.  A  Bab  to  othbb  Suns  fob   Same  Belief. — A   plaintiff  in    such    suit 

cannot,  at  his  option,  split  it  up  into  many  suits,  and  if  he  omits  to  set 
forth  and  prove  all  the  grounds  of  his  right,  or  his  adversary's  want  of 
it,  he  cannot  afterward  bring  another  suit  upon  the  fragment  or  portion 
of  the  case  omitted. 

Before  Deady,  District  Judge. 

This  was  a  motion  for  a  provisional  injunction  to  stay  the 
enforcement  of  a  judgment  at  law  for  the  recovery  of  the 
possession  of  real  property. 

David  Logan,  for  motion. 

Wm.  Strong,  contra. 

Deady,  J.  In  January,  1864,  the  plaintiff  herein  and  his 
brother,   Addison  M.,   commenced  a  suit  in  equity  in*  the 
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Circuit  Couit  of  the  State  for  the   county  of  Multnomah, 
against  the  defendant  herein,  alleging  themselves  to  be  the 
owners  and  in  possession  of  lots  1,   2  and  4  in  fractional 
block  81  in  the  city  of  Portland,  and  that  the  defendant 
claimed  title  thereto  adverse  to  the  plaintiffs  and  threatened 
them  with  an  action  to  recover  the  possession  thereof,  with 
a  prayer  that  the  defendant  be  compelled  to  set  out  by  what 
title  he  claims   said  property,  and  that  the  rights  of  the 
plaintiffs  and  defendant  might  be  determined  by  the  Court. 
The  complaint  in  said  suit  also  set  forth  the  grounds  of  the 
plaintiffs*  right  to  the  premises  to  be  certain  agreements, 
representations  and  doings  of  the  defendant,  whereby,  as 
plaintiffs  claimed,  he  was  in  equity  bound  to  convey  to  them 
the  legal  title  which  he  had  acquired  from  the  United  States 
as  a  settler  under  the  Donation  Act  of  September  27,  1850. 
On  August  20, 1864,  the  plaintiffs  in  pursuance  of  previous 
proceedings  in  the  cause,  filed  an  amended  complaint,  set- 
ting forth  the  facts  aforesaid,  and  also  that  the  defendant 
claimed  title  to  the  premises  by  virtue  of  a  patent  therefor 
issued  to  him  by  the  United  States  on  December  8,  I860. 
The  amended  complaint  also  alleged  that,  in  pursuance  of  cer- 
tain proceedings  in  the  proper  land  office,  a  patent  was  is- 
sued by  the  United  States  on  December  7,  1860,  to  the  cor- 
porate authorities  of  Portland  for  a  certain  tract  of  land, 
including  the  premises   in   controversy,    in  trust  for   the 
occupants  thereof,  and  that  plaintiffs  had  been  the  occupants 
of  said  premises  since  December  13,  1849,  and  are  entitled 
to  the  benefit  of  said  patent  to  said  corporate  authorities; 
and  further,  that  the  said  defendant  contriving  and  intend- 
ing to  defraud  plaintiffs  out  of  the  premises  falsely,  procured 
it  to  be  established  and  proved  before  the  Surveyor-Gen- 
eral of  Oregon  that  he  had  resided  upon  and  cultivated  the 
land  described  in  his  patent  for  four  years  prior  to  Septem- 
ber 10,   1853;  he,   the  said  defendant,  then  well  knowing 
that  he  had  not  then  so  resided  upon  and  cultivated  said 
land — wherefore  the  plaintiffs  prayed  that  the   defendant's 
patent  might  be  set  aside  and  held  for  naught,  and  that  de- 
fendant be  compelled  to  release  to  plaintiffs  all  his  right, 
title  and  interest  in  the  premises,  and  be  forever  restrained 
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from  setting  up  any  title  to  the  same  by  means  of  the  premi- 
ses and  for  other  relief. 

Afterward,  on  August  23,  defendant  demurred  to  the 
amended  complaint,  and  on  October  15,  the  Court  made  an 
order  sustaining  the  demurrer  to  all  that  portion  of  such 
complaint  concerning  the  patent  to  the  corporate  authorities 
of  Portland,  and  the  fraud  in  obtaining  the  defendant's 
patent  and  the  claim  of  the  plaintiflfs  by  reason  thereof,  and 
on  October  28  the  Court  made  an  order  vacating  the  last 
named  order,  and  directing  that  the  plaintiffs  have  leave  to 
amend  their  complaint  and  requiring  them  to  elect  which 
cause  of  suit  they  would  proceed  upon,  and  to  set  forth  the 
same  in  the  amended  complaint. 

On  November  1,  the  plaintiffs,  in  pursuance  of  the  last 
named  order,  filed  a  second  amended  complaint  alleging 
therein  as  above  stated,  except  that  they  omitted  therefrom 
the  statement  and  claim  set  forth  in  the  original  complaint 
that  the  defendant  by  reason  of  certain  agreements,  repre- 
sentations and  doings,  was  in  equity  bound  to  convey  the 
legal  title  which  he  held  to  them  and  thereby  elected  to 
proceed  against  the  defendant  upon  the  ground  of  the  patent 
to  the  corporate  authorities  of  Portland,  and  the  fraud  and 
illegality  of  the  patent  to  the  defendant. 

On  November  25,  the  defendant  answered  the  second 
amended  complaint,  and  on  December  3,  the  plaintiff  re- 
plied thereto. 

Afterwards  such  proceedings  were  had  in  the  case  that 
said  Circuit  Court,  on  June  12,  1865,  gave  a  final  decree 
therein,  whereby  it  was  found  that  the  plaintiffs  were  en- 
titled to  the  relief  prayed  for  by  them,  and  adjudged  that 
the  patent  to  the  defendant  of  December  8,  1860,  as  against 
plaintiff,  be  declared  void  and  taken  for  naught,  and  that 
the  defendant  be  perpetually  enjoined  from  suing  for  or 
ejecting  the  plaintiff  from  the  possession  of  the  premises  in 
controversy. 

Afterwards,  on  appeal  to  the  Supreme  Court  of  the  State 
of  Oregon,  said  decree  was  wholly  aflSrmed,  and  thereafter 
said  cause  w^as  taken  to  the  Supreme  Court  of  the  United 
States  by  said  defendant,  upon  a  writ  of  error,  and  upon  a 


Dist.  Or.]  Starr  v.  Stark.  273 

1870.]  Opinion  of  the  Court— Deady,  J. 

hearing  thereon  at  the  term  of  December,  1867,  it  was  ad- 
judged and  decreed  that  said  decree  be  reversed,  and  that 
the  Supreme  Court  of  Oregon  remand  the  cause  to  the  said 
Circuit  Couft  with  directions  to  dismiss  the  suit,  which  was 
done  accordingly. 

Subsequently  the  plaintiff  succeeded  to  the  undivided  in- 
terest or  claim  of  Addison  M.  in  lots  1  and  2,  and  the 
north  half  of  4,  aforesaid;  and  thereafter,  on  February  12, 
1870,  in  an  action  at  law  commenced  and  prosecuted  in  this 
Court  by  the  defendant  against  the  plaintiff,  the  former  ob- 
tained judgment  against  the  latter  for  the  possession  of  the 

premises  last  aforesaid,  and  for  the  sum  of for  the 

use  and  occupation  of  the  same,  and  for  costs  and  disburse- 
ments of  the  action. 

On  February  18,  1870,  the  plaintiff  commenced  this  suit 
to  have  the  defendant  enjoined  from  enforcing  that  judg- 
ment or  maintaining  any  action  against  the  plaintiff  for  the 
possession  of  the  premises,  and  to  have  the  Court  adjudge 
and  declare,  as  against  the  defendant,  that  the  plaintiff  is 
the  owner  of  the  premises,  and  to  compel  the  defendant  to 
release  to  plaintiff  his  title  thereto,  acquired  by  virtue  of 
the  Donation  Act  and  the  patent  aforesaid,  issued  to  him 
thereunder. 

The  bill  in  this  suit  sets  forth,  as  in  the  former  suit,  that 
by  reason  of  certain  agreements,  representations  and  doings 
of  the  defendant,  which  are  stated  in  detail,  he,  the  defend- 
ant, is  in  equity  bound  to  release  or  convey  to  the  plaintiff 
the  legal  title  to  the  premises  which  he  acquired  as  afore- 
said, but  makes  no  mention  of  the  patent  to  the  corporate 
authorities  of  Portland,  or  claim  for  the  plaintiff  thereunder, 
nor  does  it  contain  any  charge  against  the  validity  of  the 
patent  to  the  defendant,  but  in  terms  admits  that  the  latter 
has  obtained  the  legal  title  to  the  premises  as  a  settler  un- 
der the  Donation  Act. 

On  February  19,  a  notice  of  motion  for  preliminary  in- 
junction was  served  on  the  defendant.  The  hearing  of  the 
motion  was  postponed  from  time  to  time  by  agreement  of 
counsel  until  June  23,  when  the  same  was  argued  and  sub- 
mitted with  a  stipulation  that  the  defendant  would  take  no 
19 
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steps  to  enforce  the  judgment  while  the  motion  was  held 
under  advisement. 

Counsel  for  the  defendant  makes  two  objections  to  the 
granting  of  the  preliminary  injunction:  • 

1.  That  there  is  no  equity  in  the  bill,  or  in  other  words, 
that  it  does  not  appear  from  the  facts  stated  that  the  de- 
fendant is  under  any  obligation  or  ought  to  be  compelled  to 
convey  his  title  to  the  plaintiff;  and, 

2.  That  the  subject  matter  of  this  suit — the  title  to  this 
property — was  fully  adjudicated  between  these  same  parties 
in  the  suit  of  Lewis  M.  and  Addison  M.  Starr  against  this 
defendant,  above  stated,  and  that  by  the  final  decree  of  the 
Supreme  Court  of  the  United  States,  given  in  said  suit,  it 
was  determined  and  adjudged  that  the  legal  title  to  the 
premises  was  in  the  defendant,  and  that  neither  the  plaintiff 
nor  said  Addison  M.,  had  any  interest,  legal  or  equitable, 
therein. 

Upon  the  question  raised  by  the  first  objection,  I  do  not 
propose  to  pass  in  the  consideration  of  this  motion.  The 
title  to  other  property  is  now  in  litigation  before  this  Court 
between  other  parties  upon  the  construction  and  effect  to  be 
given  to  the  same  acts  and  circumstances  out  of  which  tlie 
plaintiff  claims  that  his  equity  arises. 

As  to  the  question  made  by  the  second  objection,  it  must 
be  decided  in  favor  of  the  defendant.  After  deliberate  con- 
sideration, I  am  well  satisfied  that  the  former  adjudication 
between  these  parties  is  a  bar  to  this  suit,  and  that  there- 
fore the  motion  for  injunction  ought  not  to  be  allowed. 

Counsel  for  the  plaintiff  seeks  to  avoid  this  conclusion  by 
ingeniously  attempting  to  liken  this  to  a  case,  where  a 
party  has  two  distinct  causes  of  action  which  he  might  have 
joined  in  one  action,  and  did  not;  or  having  done  so,  aban- 
dons one  of  them  on  or  before  trial.  Now  this  is  a  suit  to 
determine  the  title  to  this  property  as  between  these  parties, 
and  so  was  the  former  one.  True,  the  grounds  of  this  suit, 
as  stated  in  the  bill,  are  not  the  same  as  those  of  the  former 
suit  were  at  the  time  it  was  decided.  In  tliat  suit,  the 
plaintiffs  shifted  their  ground,  so  that  it  was  commenced 
upon  one  ground  and  finally  heard  and   determined  upon 
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another.  At  the  beginning,  they  relied  upon  their  right  to 
a  conveyance  of  the  legal  title  from  the  defendant,  the  same 
as  in  this  suit.  Afterwards  they  amended  their  bill  and 
added  the  other  ground,  wherein  they  claimed  independ- 
ently of  the  defendant,  under  what  is  called  the  city  patent 
and  town  site  law.  Then  followed  the  order  of  the  Court, 
requiring  them  to  elect  which  of  these  two  inconsistent 
grounds  they  would  proceed  upon,  when  they  abandoned 
the  first  and  prosecuted  the  suit  to  final  determination  upon 
the  second. 

It  seems  to  me,  that  the  order  of  the  Circuit  Court,  re- 
quiring the  plaintifis  to  elect  which  cause  of  suit  they  would 
proceed  upon,  is  an  adjudication  that  one  or  the  other  of 
these  causes  of  suit  was  insufficient,  because,  in  the  nature 
of  things,  it  was  impossible  that  both  could  be  true  in  fact 
and  law,  and  that  the  plaintiffs  should  determine  which  one 
was  insufficient,  by  electing  to  proceed  upon  the  other. 
This  election  is  in  the  nature  of  a  solemn  admission  of 
record,  that  the  alleged  cause  of  suit  then  abandoned  and 
now  sought  to  be  re-adjudicated,  was  not  well  founded  in 
fact  or  law,  or  both. 

Again,  when  this  cause  was  appealed  to  the  Supreme 
Court  of  the  State,  it  went  there  as  an  equity  case,  to  be 
tried  anew  upon  the  transcript  and  evidence.  If  the  plaint- 
iffs conceived  that  the  Circuit  Court  erred  in  requiring  them 
to  make  this  election,  and  thereby  abandon  one  ground  for 
the  relief  sought  by  them,  and  did  not  desire  to  acquiesce 
in  such  decision,  they  should  have  sought  redress  on  the 
appeal.  Having  abandoned  the  cause  of  the  present  suit 
in  the  course  of  the  former  one,  in  obedience  to  an  order, 
which,  in  effe<5t,  determined  the  cause  of  suit  was  insufficient, 
and  having  thereafter  submitted  to  that  order,  the  plaintiff 
cannot  have  the  same  matter  re-adjudicated  in  another  suit. 

But  waiving  this  view  of  the  subject,  and  assuming  that 
the  present  cause  of  suit  had  never  been  stated  or  brought 
to  the  notice  of  the  Court  in  the  former  suit,  still  the  adju- 
dication in  that  suit  would  be  a  bar  to  this. 

The  suit  of  Lewis  M.  and  Addison  M.  Starr  against  the 
defendant  was  brought  by  them  as  persons  being  in  posses- 
sion of  the  premises  under  section  500  of  the  Code  : 
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"Any  person  in  possession  by  himself  or  his  tenant,  of 
real  property,  may  maintain  a  suit  in  equity  against  another, 
who  claims  an  estate  or  interest  therein  adverse  to  him,  for 
the  purpose  of  determining  such  claim,  estate  or  interest/^ 
(Or.  Code,  273.) 

The  suit  given  by  this  section,  is  one  to  ascertain  and 
quiet  the  title  to  the  premises,  as  between  the  parties.  The 
plaintiff  cannot,  at  his  option,  split  it  up  into  many  suits, 
with  which  to  harass  and  weary  the  defendant.  By  the 
final  decree  in  such  a  suit,  the  title  to  the  premises,  as  be- 
tween the  parties,  is  determined,  and  all  questions  or  mat- 
ters affecting  such  title  are  concluded  thereby.  If  either 
party  omits  to  set  forth  and  prove  all  the  grounds  of  his 
right,  or  his  adversary's  want  of  it,  he  cannot  correct  his 
error  by  bringing  another  suit  upon  the  portion  or  fragment 
of  the  case  omitted.  In  the  suit  between  the  Starrs  and  the 
defendant,  the  latter  claimed,  adversely  to  the  plaintiffs,  the 
whole  estate  or  interest  in  the  premises,  whether  legal  or 
equitable.  The  suit  was  brought  to  try  and  deteimine  such 
claim,  and  might  have  resulted  in  a  determination  of  the 
question  either  for  or  against  the  defendant.  In  either 
event,  the  controversv  is  ended  and  the  matter  at  rest  be- 
tween  the  parties.  Whatever  matter  of  fact  or  law  the 
plaintiffs  could  allege  or  maintain  to  show  the  falsity  or  ille- 
gality of  the  defendant's  claim,  they  were  at  liberty  to  do  in 
the  former  suit.  If  they  failed  to  bring  to  the  consideration 
of  the  Court,  by  proper  proof  or  allegation,  anything  mate- 
rial to  a  correct  determination  of  the  controversy  for  which 
such  suit  was  given  and  brought  to  settle,  it  was  their  own 
fault,  and  they  must  abide  by  the  consequences.  Already  the 
defendant  has  been  in  Court  once,  at  the  call  of  the  plaintiff 
concerning  his  claim  to  these  premises,  and  successfully 
answered  whatever  was  alleged  against  him.  After  years  of 
litigation,  the  judgment  of  the  Court  of  last  resort  was 
given  in  his  favor,  and  now  the  plaintiffs  seek  to  compel 
him  to  submit  to  a  re-adjudication  of  his  claim  upon  a  frag- 
ment of  the  former  suit,  which  was  lost  and  abandoned  by 
the  plaintiffs  in  the  progress  of  the  former  trial. 

I  am  clear,  that  the  matter  is  res  judicata.     The  motion  is 
denied,  with  $20  costs. 
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The  United  States  v.  William  K.  Smith. 

District  Coubt,  District  of  Oregon, 
August  22,  1870. 

1.  Bight  to  Challenge  a  Jubob. — Waives. — Where  a  defendant  is  informed 

by  the  examination  of  a  juror  that  he  has  had  a  conversation  with  a  third 
person  about  the  case,  and  makes  no  challenge  on  that  ground,  but  ac- 
cepts the  juror,  he  cannot  afterwards  object  to  the  verdict  on  that  account. 

2.  New  Tbial. — ^New^lt-Discovebed  Evidence. — Applications  for  new  trials 

on  the  ground  of  newly-discovered  evidence,  are  liable  to  great  abuse^ 
and  are  therefore  regarded  with  jealousy  and  construed  wilh  great  strict- 
ness. 

3.  Idem. — ^Whbn  it  will  be  Gbantkd. — To  entitle  a  defendant  to  a  new 

trial  on  the  ground  of  newly-discovered  evidence,  it  must  appear,  (1) 
that  the  party  has  discovered  the  evidence,  or  that  it  has  come  to  his 
knowledge  since  the  last  trial,  and  (2)  that  it  is  so  material  that  it  would 
probably  produce  a  different  verdict  if  the  new  trial  were  granted. 

4.  Pbofits  on  Stocks. — Taxable  iNcosfB. — The  successive  acta  of  Congress, 

from  that  of  August  5,  1861  (12  Stat.  309),  to  that  of  March  2,  1867  (14 
Stat.  479),  upon  the  subject  of  taxing  incomes,  construed  as  being  in 
*  pari  materia,  and  requiring  a  return  for  taxation  as  income  of  all  gains 
derived  from  the  sale  of  corporation  stocks  in  1868,  if  purchased  at  any 
time  after  August  5,  1861 . 

5.  Exchange  Not  a  Sale. — Pbofits  on  Not  Taxable. — A  bona  fide  exchange 

of  stocks  for  other  property,  however  much  to  the  apparent  advanttige 
of  the  owner  of  the  stocks,  is  not  a  sale  thereof,  from  which  profits  are 
derived  liable  to  taxation  as  income. 

6.  Tbansfeb  of  Stocks. — When  a  Sale. — A  transfer  of  stocks  for  a  prom- 

issory note,  which  is  coUeetable,  or  an  exchange  thereof  for  land,  fol- 
lowed by  a  sale  of  such  land  within  the  year,  for  collectable  promissory 
notes,  is  to  be  considered  a  sale  of  such  stock  for  so  much  cash. 

7.  Cobbupt  Intent. — Pebjdby. — Although  the  affidavit  of  a  party  to  his  in- 

come return  be  false,  he  cannot  be  convicted  of  perjury  thereon,  unless 
it  was  made  with  a  corrupt  intention,  and  therefore,  if  such  party,  as  a 
matter  of  law  or  fact,  honestly  believed  that  he  was  not  bound  to  return 
any  profits  from  the  sale  of  stocks,  for  taxation,  then,  although  he  was 
mistaken  and  his  affidavit  in  this  respect  false,  he  cannot  be  convicted 
of  perjury. 

8.  Income  Tax  Just  and  Expedient.— The  tax  upon  incomes  is  both  just 

and  expedient,  and  the  objection  that  it  is  inquisitorial  applies  with  equal 
force  to  the  State  law  which  provides  for  imposing  a  direct  tax  upon  all 
the  articles  of  property  of  which  a  person  is  possessed. 

9.  Cobbupt  Intent,   Question   fob  Jubt. — Upon  an  indictment  for  per- 

jury, whether  the  oath  was  knowingly  and  corruptly  false,  is  a  question 
for  the  jury,  and  the  Court  will  not  set  aside  their  verdict  thereon,  unless 
it  is  clearly  against  the  weight  of  evidence. 
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10.  ]^EBjnBT  IN  SwEABiNo  TO  INCOME  Keturn.— Although  the  Act  imposing 

a  tux  upon  incomes  (14  Stat.  479)  makes  no  provision  for  compelling  a 
peraon  to  make  oath  to  his  return  of  income,  yet  it  permits  him  to  do  so, 
and  if  he  avails  himself  of  the  privilege,  and  intentionally  swears  falsely, 
he  is  guilty  ©f  perjury.     (13  Stat.  239.) 

11.  Pbofits  on  Stocks  Taxable  fob  what  Yeab. — The  profits  made  upon  a 

sale  of  stocks  in  1868  were  taxable  as  income  for  that  year,  i^tithout  ref- 
erence to  the  year  in  which  the  increase  in  the  value  of  the  stocks  oc- 
curred, so  that  it  was  subsequent  to  the  Act  of  August  5,  1861  (12  Stat. 
309)  imposing  a  tax  on  incomes. 

12.  Intent,  Question  fob  Juby. — Whether  a  false  oath  was  taken  under  mis- 

take as  to  the  law  or  fact  involved  therein,  is  a  question  of  fact  for  the 
jniy. 

13.  New  Tbial  Subpbise. — A  new  trial  will  not  be  granted  upon  the  gronnd 

that  the  evidence  of  a  witness  took  the  party  by  surprise,  unless  it  appears 
that  buch  surprise  is  in  no  degree  attributable  to  the  negligence  of  such 
party. 

14.  Pebjuby — Punishment. — The  circumstances  under  and  for  which  perjury 

was  committed,  considered  with  reference  to  the  punishment  proper  to 
impose  upon  a  party  convicted  thereof. 

Before  Deady,  District  Judge. 

On  August  6,  1869,  the  defendant  was  indicted  for  the 

crime  of  perjury,  in  swearing  to  his  income  return.  (4  Stat. 

118;  12  IStat.  309.)     The  indictment  alleged  in  substance 

and  efifect  that  the  defendant  on  March  22,  1869,  made  an 

affidavit  before  the  assistant  assessor  of  the  fourth  division 

of  the  district  aforesaid,  that  a  certain  statement  then  made 

by  him  contained  a  full,  true,  particular  and  correct  account 

of  defendant's  income  subject  to  income  tax  for  the  year 

1868;  and  that  he  had  not  received,  and  was  not  entitled  to 

receive  from   any  and  all  sources  of  income  together,  any 

other  sum  for  said  year  beside  what  was  set  forth  in  said 

statement   in   detail:   whereas,  in  truth  and  in  fact,  said 

statement  did  not  contain  a  full,  true,  particular  and  correct 

account  of  the  defendant's  income  for  1868,  subject  to  an 

income  tax,  and  that  defendant  received  and  was  entitled  to 

receive  from  any  and  all  sources  together  other  sums  and  a 

greater  sum  for  the  year  1868,  besides  what  was  set  forth 

in  said  statement  in  detail;  and  that  the  defendant  at  the 

time  of  making  said  affidavit  and  statement  well  knew  that 

the  same  was  false. 

Upon  arraignment,  the  defendant  pleaded  not  guilty,  and 
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on  August  24,  and  three  days  thereafter,  the  cause  was  tried 
before  a  jury,  who  being  unable  to  agree,  were  discharged 
wdthout  giving  a  verdict.  Thereupon,  on  application  'of  the 
defendant,  the  cause  was  continued  until  the  term  of  March, 
1870,  when  it  was  again  continued  by  consent  of  parties 
until  July  12.  On  the  last  mentioned  date  it  was  tried 
before  a  jury  who,  on  July  14,  found  the  defendant  guilty  as 
charged  in  the  indictment,  and  recommended  him  to  the 
mercy  of  the  Court. 

On  July  19,  a  motion  for  new  trial  was  filed,  and  on  the 
application  of  the  defendant  the  hearing  was  continued 
until  August  6,  when  it  was  argued  by  counsel  and  sub- 
mitted. 

«/.  G,  Carhvright,  for  plaintifiF. 

TVm.  Strong  and  David  Logan,  for  defendant. 

Deady,  J.  The  motion  for  a  new  trial  is  based  on  the 
following  grounds : 

1.  Misconduct  of  James  Winston,  one  of  the  trial  jurors; 

2.  Newly-discovered  evidence; 

3.  InsuflSciency  of  the  evidence  to  justify  the  verdict; 

4.  That  the  verdict  is  against  law; 

5.  That  the  defendant  was  taken  by  surprise  by  the  testi- 
mony of  Mellen,  the  assistant  assessor. 

On  the  first  trial,  when  the  prosecution  offered  in  evidence 
the  defendant's  statement  of  income  for  the  year  1868,  the 
defense  objected  to  the  proof  because  the  assignment  of 
perjury  in  the  indictment  was  too  general — merely  nega- 
tiving the  words  of  the  affidavit — while  it  should  have  been 
assigned  specially  upon  some  pai-ticular  fact  or  matter 
sworn  to  by  defendant.  Tbe  Court  ruled  that  the  objection 
should  have  been  taken  by  motion  or  demurrer;  and  that 
after  the  plea  of  not  guilty  it  came  too  late;  but  in  order  to 
apprise  the  defense  of  what  particular  fact  or  matter  in  the 
statement  the  prosecution  relied  upon  to  show  the  falsity  of 
the  affidavit,  the  Court  required  the  latter  to  elect  and  de- 
clare in  what  particular  it  expected  to  prove  such  statement 
false.     The  prosecution  then  elected  to  prove  the  statement 
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false  in  subdivisions  5  ard  13,  relating  respectively  to  income 
derived  "from  profits  realized  by  sales  of  real  estate  pur- 
chased since  December,  1868,"  and  the  ''profits  on  the  sales 
of  gold  or  stocks,  whenever  purchased;"  but  in  fact  the 
evidence  was  confined  to  the,  matter  of  profits  arising  from 
the  sale  of  stocks.  On  the  second  trial  the  same  formal 
proceedings  were  not  had  upon  this  question,  but  the  rule 
established  on  the  first  was  followed  without  question,  and 
the  evidence  of  the  prosecution  upon  this  branch  of  the 
case  was  confined  to  the  question  of  whether  or  not  the 
defendant  had  made  profits  from  the  sale  of  stocks  daring 
1868. 

The  statement  of  the  defendant's  income  was  in  the  usual 
form  of  blank  24,  and  purported  to  be  a  "detailed  state- 
ment of  the  income,  gains  and  profits  of  W.  K.  Smith,  of 
Salem,  Oregon,  during  the  year  1868."  The  gross  amount 
of  income  in  currency  contained  in  the  statement  was 
$7,617.14,  which  was  stated  in  detail  under  the  various  sub- 
divisions as  follows : 

Fh'st — From  profits  in  any  trade,  business  or  vocation, 
etc.,  $3,849;  3/uVrf— From  rents,  $400;  EigJUh—FrompTo&is 
in  corporation,  not  divided,  $766.66;  Tenth — From  interest 
otherwise  than  on  United  States  securities,  $640;  Eleventh 
— From  salary  other  than  as  an  officer  of  the  United  States, 
$1,861.48.  The  deductions  amounted  to  $1,579.86,  leaving 
the  taxable  income,  returned  by  the  defendant,  to  be 
$5,937.28.  No  income  was  returned  by  the  defendant  un- 
der the  subdivisions  5  or  13. 

As  to  the  alleged  misconduct  of  Winston,  the  facts  appear 
to  be  as  follows :  Being  returned  on  the  venire  to  serve  as  a 
trial  juror  at  the  term  at  which  the  defendant  was  to  be 
tried,  he  was  drawn  by  the  clerk  in  the  formation  of  the  jury 
in  this  case.  Being  sworn  concerning  his  qualifications  to 
sit  on  the  jury,  on  examination  by  defendant's  counsel,  he 
stated  that  since  he  was  summoned  as  a  juror,  and  since  his 
arrival  in  the  city,  he  had  a  casual  conversation  with  Dr. 
Cardwell  about  this  case,  but  that  he  had  no  decided  opin- 
ion as  to  the  merits  of  it.  The  defense  interposed  no  chal- 
lenge, and  after  some  deliberation,  accepted  the  juror,  and 
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he  was  sworn.  At  the  same  time  the  Court  directed  a  rule 
to  be  entered  and  served  upon  the  juror,  requiring  him  to 
appear  and  show  cause  why  he  should  not  be  punished  as 
for  contempt,  on  account  of  his  engaging  in  conversation 
with  third  parties  concerning  cases  pending  in  this  Court 
after  he  was  summoned  to  serve  therein  as  a  juror.  On 
July  16,  two  days  after  the  jury  had  given  their  verdict, 
Winston  showed  cause,  and  answered  that  he  had  had  a 
brief  conversation  with  Dr.  Cardwell  concerning  this  case 
after  he  was  summoned  as  a  juror,  which  arose  in  this  way : 
Winston  stated  to  Cardwell  that  he  was  here  as  a  juror  and 
would  consequently  be  in  the  city  for  some  time,  when  Card- 
well  remarked  that  he  supposed  the  case  of  Smith  would 
come  up  for  trial.  Winston  replied,  by  asking  what  kind  of 
a  cause  it  was  ?  Cardwell  answered,  that  Smith  was  accused 
of  making  and  swearing  to  two  different  income  returns  the 
same  year.  Winston  replied  that  it  must  be  some  sharp 
practice  to  get  rid  of  the  income  tax.  Winston  also  stated 
that  it  was  in  nowise  his  intention  to  prejudice  his  mind  in 
relation  to  this  case  or  disqualify  himself  to  sit  therein  as  a 
juror.  Upon  reading  the  answer,  the  Court  discharged  the 
rule  on  payment  of  the  costs  by  Winston.  If  a  challenge 
had  been  submitted  to  this  juror  for  bias,  it  might  have 
been  allowed,  yet  it  is  not  beyond  question  that  it  should 
have  been.  The  conversation  was  casual,  and  was  not  in- 
troduced by  the  juror.  He  appears  to  be  a  stranger  to  the 
defendant,  and  an  intelligent,  fair  man;  nor  is  there  any 
suspicion  or  suggestion  that  Cardwell  was  in  any  way  inim- 
ical to  the  defendant,  or  that  he  desired  to  prejudice  the 
juror  against  him.  The  information  communicated  by  Card- 
well  to  the  juror,  and  upon  which  the  latter  made  the  re- 
%nark  that  he  did,  was  a  very  general  allusion  to  tlie  case, 
and  not  by  any  means  a  correct  statement  of  the  crime  with 
which  the  defendant  was  charged,  nor  of  the  facts  which 
constitute  it.  Swearing  to  two  different  income  returns  for 
the  same  year  is  not  in  itself  a  crime,  though  the  fact  may 
t^nd  to  convict  the  party  of  the  crime  of  perjury  in  swear- 
ing to  one  or  the  other  of  them,  if  they  be  different  in  the 
sense  of  contradictory  as  well  as  distinct;  nor  does  the  re- 
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mark  of  the  juror  about  '  *  sharp  practice  "  necessarily  indi 
cate  that  the  information  then  received  made  an  impression 
upon  his  mind  that  the  defendant  was  guilty  of  any  crime- 
let  alone  that  of  perjury.  Indeed,  by  the  expression  sharp 
practice  men  commonly  designate  acts  or  conduct  which,  al- 
though contrary  to  good  morals  or  the  golden  rule,  are  not 
punishable  as  crimes  by  the  law  of  the  land. 

But  the  decisive  answer  to  the  motion  on  this  ground  is, 
that  the  defendant  accepted  this  juror  with  a  fall  knowl- 
edge of  the  fact  that  he  had  conversed  with  Cardwell  about 
the   case,  and  had  gotten  some  impression  about  it  from 
such  conversation.    A  party  who  knows  of  a  ground  of  chal- 
lenge, and  does  not  seasonably  take  it,  must  be  deemed  to 
have  waived  it.    (2  G.  &  W.  on  New  Trials,  247;  Davis  v. 
Allen,  11  Pick.  467).     If  the  defense  supposed  that  this  im- 
pression was  in  their  favor,  as  it  is  quite  likely  they  did, 
and  accepted  the  juror  on  account  of  it,  they  took  their 
chance  so  far  for  a  favorable  verdict,  and  must  abide  by  the 
result.     But  counsel  for  the  defense  say  now,  that  if  they 
had  known  the  nature  of  this  conversation,  they  would  not 
have  accepted  the  juror.     But  counsel  are  aware  that, 
according  to  the  practice  of  this  Court,  the  defendant  was 
not  entitled  to  know  the  particulars  of  this  conversation  nor 
the  nature  of  the  impression  produced  by  it,  if  any.     It  was 
sufficient,  if  the  juror  disclosed  the  fact  that  he  had  had  a 
conversation  upon  the  subject,  and  with  whom,  and  whether 
he  had  formed  an  opinion  as  to  the  guilt  of  the  defendant 
from  such  conversation.     But  if  this  were  otherwise,  the 
defendant  cannot  now  complain  ol  the  want  of  this  informa- 
tion, because  the  juror  was  not  interrogated  on  this  point. 
He  was  only  sworn  to  answer  questions  touching  his  quali- 
fications, and  he  was  not  bound  to  volunteer  informatidh 
beyond  the  scope  of  the  inquiries  propounded  to  him.    If 
the  defense  accepted  this  j.uror  in  ignorance  of  the  nature  of 
this  conversation  and  the  impression  produced  by  it,  this  is 
no  ground  for  a  new  trial.     They  were  either  not  entitled  to 
such  information,  or  otherwise  they  neglected  to  ask  for  it 
when  they  knew  of  its  existence.     The  defense,  as  must  be 
presumed,   supposing  that  Winston,  notwithstanding  the 
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conversation  or  on  account  of  it,  was  comparatively  a  safe 
juror  for  them,  accepted  him,  cannot  now  be  heard  to  object 
to  the  verdict  on  that  account.  In  the  statement  of  this 
matter  in  the  motion,  it  is  said  that  Winston  swore  on  his  voir 
dire,  that  he  was  an  'impartial  juror."  This  is  a  manifest 
mistake.  Whether  the  person  drawn  as  a  juror  is  impartial 
between  the  parties  or  not,  is  a  question  to  be  tried  and  de- 
cided by  the  Court,  and  not  the  witness.  The  juror  was 
examined  at  some  length,  and  the  substance  of  his  testimony 
was,  that  he  had  had  the  conversation  as  above  stated,  but 
had  formed  no  decided  opinion  as  to  the  guilt  or  innocence 
of  the  defendant.  He  may  have  also  stated  that  he  thought 
he  could  try  the  case  according  to  the  evidence.  Counsel 
sometimes  ask  such  questions,  and  they  are  allowed  to  be 
answered  because  not  objected  to.  In  any  event,  I  have  no 
doubt  that  he  told  the  truth,  for  he  learned  nothing  in  such 
conversation  upon  which  to  form  any  opinion  as  to  whether 
the  defendant  was  guilty  of  the  crime  of  perjury.  There  is 
no  reason  to  suspect  that  the  juror  acted  from  improper  mo- 
tives, or  that  any  person  ever  sought  to  prejudice  his  mind 
against  the  defendant.  It  was  admitted  by  counsel,  on  the 
argument,  that  the  juror  was  otherwise  an  unobjectionable 
man,  and  I  can  see  no  reason  to  doubt  that  he  formed  and 
gave  his  verdict  according  to  his  oath,  upon  the  testimony 
given  him  in  Court,  and  not  otherwise. 

Before  considering  specially  the  second  and  third  grounds 
of  the  motion,  it  will  be  necessary  to  state  the  substance  of 
the  case  as  it  appeared  before  the  jury. 

During  1862  and  1865,  and  the  years  inclusive,  the  de- 
fendant became  the  owner  of  eleven  shares  of  the  Wallamet 
Woolen  Manufacturing  Company  stock,  at  Salem,  at  a  cost 
of  $350  to  $830  in  coin  per  share,  the  aggregate  cost  being 
$7,480.  Early  in  the  year  1868,  he  disposed  of  this  stock 
to  Robert  Kinney,  for  cash,  notes  and  property,  then  valued 
by  the  parties  to  be  worth  in  the  aggregate  $33,000  in  coin; 
namely,  cash  $10,000;  about  ten  acres  of  land,  with  grist- 
mill and  four-mule  team  and  wagon,  at  McMinnville,  valued 
at  $10,500;  960  acres  of  land,  with  live  stock,  in  Ohehalem 
Valley,  valued  at  $6,000;  Kinney's  notes,  bearing  interest 
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and  secured  by  a  deposit  of  two  shares  of  the  stock,  for 
$6,500.  On  July  10,  1868,  the  defendant  sold  and  conveyed 
the  McMinnville  property,  except  the  mule  team,  to  Juhn 
Saxe  for  $9,500  in  coin.  Saxe  paid  $1,000  down  and  gave 
his  three  notes  in  equal  sums  for  the  remainder  of  the  pur- 
chase money,  payable  in  one,  two  and  three  years,  with 
interest  at  one  per  centum  per  month,  and  secured  by 
mortgage  upon  the  premises.    • 

During  the  time  the  defendant  owned  these  shares,  the 
Wallamet  Woolen  Manufacturing  Company  paid  no  divi- 
dends, and  the  profits  accruing  on  the  stock  were  estimated 
and  returned  for  taxation  as  undivided  profits,  as  follows : 
For  1864  and  1866,  by  the  company,  at  $2,475  and  $6,238  88 
respectively;  and  for  1865  and  1867,  by  the  defendant,  at 
$4,271  96  and  $2,024  66  respectively.  These  profits  are 
stated  in  currency,  and  aggregate  $14,985  50. 

The  statement  of  income  for  1868  was  made  in  currencv 

m 

at  seventy-five  cents  on  the  dollar.  Converting  the  first  cost 
of  the  stock  into  currency,  at  this  rate,  gives  $9,973  33. 
Add  to  this  the  aggregate  of  undivided  profits  which  had 
paid  taxes,  gives  a  sum  total  of  $24,958  83.  Converting  the 
cash,  notes  and  property  received  by  defendant  from  Kin- 
ney, at  their  estimated  value,  into  currency  at  the  above 
rate,  gives  $44,000  received  for  the  stock.  The  difference 
between  this  sum  and  the  cost  of  the  stock  and  the  profits 
which  had  paid  taxes,  is  $19,041  17.  This  latter  sum,  the 
prosecution  maintained,  represented  the  profits  which  the 
defendant  had  made  in  1868  by  the  sale  of  the  stocks,  upon 
which  no  taxes  had  been  paid,  and  which  he  ought  to  have 
included  in  his  return  for  that  year. 

The  foregoing  statements  were  not  (juestioned  on  the  trial, 
and  I  have  stated  them  as  facts  established  in  the  case. 
The  evidence  in  support  of  them  was  ample  and  uncontra- 
dicted. The  calculations  were  made  by  the  District  Attor- 
ney and  read  to  the  jury  without  question  on  the  argument, 
and  therefore  I  have  adopted  them  without  verifying  them. 

W.  A.  K.  Mellen,  the  assistant  assessor  for  the  fourth 
division,  including  Salem,  testified  that  the  defendant,  then 
living  at  Salem,  on  Mar<3h  22,  1869,  in  pursuance  of  a  notice 
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and  blank  from  his  office,  appeared  before  him  at  Salem  to 
make  his  statement  of  income  for  1868.  Mellen  had  heard 
of  the  sale  of  stocks  to  Kinney,  but  was  not  aware  of  the  de- 
tails of  the  transaction,  nor  had  he  any  knowledge  of  what 
the  stocks  cost  the  defendant.  After  the  defendant  had 
made  the  statement  of  income  as  above  set  forth,  Mellen 
called  his  attention  to  this  transfer  of  stocks,  and  told  him 
that  the  law  required  him  to  make  out  an  exhibit  of  the 
facts.  Defendant  said  that  he  had  returned  all  the  income 
that  he  was  entitled  to,  and  refused  to  make  any  statement 
of  income  under  subdivision  13.  In  the  course  of  the  con- 
versation upon  this  subject,  which  lasted  about  fifteen  min- 
utes, defendant  admitted  to  Mellen  that  he  got  $10,000  cash 
from  Kinney,  but  did  not  inform  him  further  as  to  the 
nature  of  the  consideration  which  he  received,  and  claimed 
that  the  transaction  was  a  swap,  and  therefore  no  profits 
had  arisen  from  it  to  be  returned.  Mellen  replied,  that  he 
ought  to  return  the  shares  represented  by  the  $10,000  cash. 
The  defendant  refused  to  do  so,  and  swore  to  the  statement 
as  above  stated,  without  inserting  any  sum  as  profits  derived 
from  the  sale  of  stocks. 

Afterw^ard,  Mellen  gave  defendant  notice  to  appear  and 
show  cause  why  his  statement  of  income  should  not  be 
increased  $20,000,  on  account  of  this  stock  transaction.  In 
pursuance  of  this  notice,  and  between  April  1  and  4,  the 
defendant  appeared  before  Mellen,  at  Salem.  Mellen  then 
told  the  defendant  that  he  had  increased  his  return  so  as  to 
get  from  him  a  statement  of  this  stock  transaction,  and  that 
if  defendant  would  give  witness  the  figures  of  the  purchase 
and  sale,  and  that  made  the  profits  less  than  the  increase, 
he  would  reduce  it.  Defendant  then  contended  that  the 
profits  on  the  stock  had  already  been  returned  and  paid  tax 
as  undivided  profits  of  Wallamet  Woolen  Manufacturing 
Company ;  and  said  that  he  could  not  give  a  statement  of 
the  facts  as  to  the  cost  and  sale  of  shares,  because  his  mem- 
orandum book  was  in  Portland.  Mellen  then  told  him  that 
he  could  appear  before  Mr.  Frazar,  the  assessor  at  the 
Portland  office,  and  attend  to  the  matter  there. 

Thomas  Frazar,  the  assessor  for  the  District  of  Oregon, 
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testified,  that  prior  to  April  10,  1869,  defendant  came  to 
his  office  and  said  that  he  and  Mellen  had  disagreed  abont 
his  income  return,  and  Mellen  had  sent  him  to  witness^ 
office  to  arrange  the  matter,  and  he  wanted  to  make  his  re- 
turn here,  as  he  was  coming  here  to  live. 

Witness  asked  if  defendant  had  any  statement  to  make  up 
income  from?  Defendant  said,  none.  Witness  asked  de- 
fendant for  memorandum  book  containing  cost  of  stock. 
Defendant  said  he  had  lost  it.  Witness  said  he  coidd  not 
make  up  a  return  without  some  statement,  and  have  to  esti- 
mate return  and  assess  penalty.  Defendant  said  he  had 
not  a  scratch  of  pen  to  tell  what  he  gave  for  the  stock  or 
what  he  sold  it  for. 

About  April  12,  defendant  returned  and  handed  witness 
a  statement  in  pencil  writing,  which  was  produced  by  the 
witness  and  read  to  the  jury.  It  set  forth,  that  defendant 
*'sold,  traded  and  transferred,  on  October  9,  1868,  nine 
shares  of  Wallamet  Woolen  Manufacturing  Company  stock, 
the  proceeds  of  trade  used,  as  I  remember,  in  payment  of 
my  liabilities  in  taking  up  a  note  held  by  Ladd  &  Tilton  for 
between  $4,000  and  $5,000,  including  interest,  and  in  pay- 
ing for  sawmill,  etc.,  altoojether  amounting  to,  I  think, 
$10,000,  and  real  estate  in  Yamhill  county."  Then  follows, 
to  the  effect,  that  John  F.  Miller  had  offered  to  trade  de- 
fendant Portland  property  for  four  of  his  shares,  and  the 
most  he  could  get  offered  for.the  property  was  $4,000.  That 
subsequently.  Miller  offered  to  sell  defendant  his  shares  for 
$2,250  per  share,  and  defendant  would  have  taken  much  less 
for  his  in  cash,  but  could  get  no  offer.  That  defendant 
could  only  approximate  to  cost  of  shares.  **  Eight  or  ten 
shares  were  offered  to  the  company  before  I  went  to  Cali- 
fornia, at  $1,000  per  share,  I  think  in  the  spring  of  1863, 
and  subsequently  were  purchased;  and  I  had  to  take  them, 
or  a  large  portion  of  them,  paying  large  interest  until  they 
were  paid  for.  On  the  early  purchases  of  the  stock  the  rate 
of  interest  was  high;  I  remember  paying  high  interest  on  a 
large  amount  of  money  borrowed." 

After  looking  at  this  memorandum,  witness  asked  defend- 
ant if  he  expected  that  witness  could  make  up  a  return  from 
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that  paper?  Defendant  said  he  had  nothing  else.  Witness 
then  told  defendant  that  he  would  assist  him,  and  asked  him 
to  state  the  facts  from  memory. 

Defendant  then  stated,  that  he  and  Miller  and  J.  S.  Smith 
had  purchased  stock  whenever  they  could,  to  get  control  of 
the  company,  and  paid  from  J500  to  81,250  per  share.  De- 
fendant represented  to  witness,  that  while  he  had  disposed 
of  eleven  shares  to  Kinney,  that  he  considered  he  had  only 
sold  him  nine  shares,  because  he  held  the  other  two  shares 
as  collateral  security  for  Kinney's  note.  He  said  these  nine 
shares  cost,  in  the  aggregate,  $8,010,  or  $890  apiece — ^^and 
that  he  had  borrowed  money  to  purchase  this  stock  and 
paid  interest  to  the  amount  of  $5,000.  That  he  sold  to 
Kinney,  for  $10,000  in  cash,  960  acres  of  land  in  Yamhill 
county,  and  property  in  McMinnville;  that  the  land  was 
only  worth  $2  50  per  acre,  or  $2,000  in  round  numbers;  and 
the  McMinnville  property,  $5,000 — thus  making  the  cost  of 
the  nine  shares,  including  $5,000  interest,  $13,010,  and  the 
proceeds  of  their  sale  $17,000 — which  left  an  apparent  profit 
of  $3,990  in  coin.  This  being  converted  into  currency  at 
the  above  rate,  gives  $5,320.  The  witness  made  a  memo- 
randum of  this  statement  at  the  time,  which  he  produced  in 
Court  and  testified  from.  Witness  testified,  that  at  this 
time  he  was  not  aware  that  there  was  a  mill  upon  the  Mc- 
Minnville property,  but  supposed,  from  defendant's  conver- 
sation, that  it  was  only  ten  acres  of  land;  nor  was  he  aware, 
nor  did  the  defendant  inform  him,  that  it  had  been  sold  the 
July  previous  to  Saxe  for  $9,500,  as  above  stated. 

Witness  then  stated  that  he  would  take  occasion  to  ascer- 
tain about  the  matter,  and  the  defendant  w^ent  away.  After- 
ward, witness  having  ascertained  that  there  was  a  mill  on 
the  McMinnville  property,  and  also  the  sale  of  it  to  Saxe, 
and  that  defendant  had  received  otlier  property  for  his 
stocks  which  he  had  not  mentioned  to  him,  caused  assistant 
Mellen,  on  May  7,  to  issue  and  serve  a  notice  on  defendant, 
to  appear  at  witness'  office  on  May  24,  and  show  cause  why  the 
penalties  prescribed  by  law  should  not  be  assessed  against 
him,  for  making  a  false  and  incorrect  return  of  his  gains  and 
income  for  1868. 
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On  tlie  same  day  the  defendant  came  into  the  office  and 
said:  "What's  the  matter?"  Witness  said  that  defendants 
statements  were  not  satisfactory.  Defendant  said  that  he 
had  made  all  the  statements  he  could  make.  W^itness  then 
asked  defendant  if  he  was  willing  to  make  an  amended  re- 
turn upon  the  basis  of  the  statement  and  figures  that  he  had 
given  witness  at  last  interview?  Defendant  said  he  was. 
Witness  then  took  a  blank  and  filled  it  up  with  the  same 
sums  as  the  first  one  made  before  MeUen,  except  that  under 
subdivision  13  he  inserted  as  profits  on  sales  of  stocks  the 
sum  of  $5,320.  The  defendant  then  signed  the  return  and 
swore  to  it;  after  which  he  said  :  **I  suppose  I  may  have  my 
first  return  now."  To  which  witness  answered,  "No — that's 
a  record  of  the  office."  Witness  then  said  to  defendant: 
"What  am  I  to  think  of  a  man  who,  while  an  officer  was 
assisting  him  to  make  his  return,  would  make  such  a  false 
statement  to  him  as  defendant  did  to  witness  a  few  days  be- 
fore?  That  defendant  had  estimated  the  value  of  the  Mc- 
Minnville  property  to  witness  at  $5,000,  when  he  had  sold 
it  months  before  at  $9,500."  To  this,  defendant  made  no 
particular  reply,  but  left  the  office.  Witness  also  stated, 
that  in  one  of  the  conversations,  and  he  thinks  the  first  one, 
defendant  claimed  that  the  disposition  of  the  stock  was  not 
a  sale,  but  a  trade.  On  the  cross-examination,  witness 
stated  that  he  did  not  inform  defendant  at  the  last  interview 
what  he  had  learned  of  the  sale  of  the  McMinnviUe  property; 
and  that  he  did  not  do  so,  because  he  wanted  to  see  if  the 
defendant  would  swear  to  what  he  knew  to  be  false ;  and 
also,  that  he  had  not  said  to  Mellen  that  he  would  get  de- 
fendant to  sign  the  second  return,  and  then  prosecute  him; 
but  that  he  was  very  indignant  at  the  time,  and  probably 
said  defendant  ought  to  be  prosecuted. 

Joseph  S.  Watt  testified  that  he  knew  the  960-acre  farm 
in  Yamhill  County,  that  defendant  received  from  Kinney; 
that  about  two  years  ago,  some  time  in  1868,  the  defendant 
wanted  to  sell  it  to  him,  and  asked  $10  per  acre  for  it,  and 
that  at  that  time  and  since  it  was  worth  in  cash  $7  per  acre. 

W^illiam  S.  Ladd,  called  by  the  defendant,  testified  that 
on  June  13,  1868,  the  defendant  paid  him  a  note  of  $4,000, 
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with  IKM  interest  upon  it,  and  that  the  defendant  did  not 
pay  him  any  other  interest  during  that  year. 

John  H.  Hayden,  called  by  the  defendant,  testified  that 
on  March  28,  1868,  the  defendant  became  an  equal  partner 
in  a  certain  sawmill  and  business  in  this  city  with  himself 
and  Carter,  and  that  the  net  profits  of  the  mill  for  the  year 
were  $10,000  in  coin,  of  which  the  defendant  received 
about  $2,500.  This  sum  converted  into  currency  at  the 
above  rate  gives  $3,333. 

John  F.  Miller,  called  by  the  defendant,  testified  that  in 
June,  1868,  he  offered  seventeen  shares  of  Wallamet 
Woolen  Manufacturing  Company  stock  to  defendant  for 
$2,250  in  cash  per  share;  that  he  was  not  able  to  state  that 
there  was  any  change  in  the  value  of  shares  between  Jan- 
uary and  June,  1868,  and  that  he  thought  the  shares  were 
worth  more  in  1867  than  at  any  other  time. 

The  newly-discovered  evidence  upon  which  the  defendant 
asks  for  a  new  trial  is  set  forth  in  the  affidavit  of  the  de- 
fendant, and  the  accompanying  ones  of  S.  A.  Clarke,  A.  J. 
McEwan  and  J.  S.  Smith.  By  the  affidavit  of  Clarke,  it 
appears  that  on  May  5,  1868,  he  was  editor  of  the  Daily 
Record,  published  in  the  town  of  Salem,  and  that  on  that 
day  he  published  a  paragraph  concerning  this  sale  of  stock, 
to  the  effect  that  he  had  learned  that  the  defendant  had 
sold  to  Kinney  eleven  shares  of  Wallamet  Woolen  Manu- 
facturing Company  stock,  and  also  six  other  shares  to 
other  members  of  the  company,  and  that  he  had  not 
got  the  exact  terms  of  sale,  but  learned  from  Kinney  that 
he  had  paid  a  little  less  than  $3,000  per  share,  and 
that  he  remembered  it  once  sold  at  one  tenth  the  price 
it  now  goes.  Clarke  adds,  that  when  he  asked  defend- 
ant about  terms  of  sale,  he  confirmed  what  Kinney  had 
said,  and  assented  to  the  publication  of  the  particulars  by 
not  objecting  when  informed  of  his  intention  to  do  so. 

By  the  affidavit  of  A.  J.  McEwan,  it  appears  that  on 
March  4,  1869,  he  was  clerk  in  the  sawmill  of  Hayden, 
Smith  &  Co.,  at  Portland,,  and  that  on  that  day  he  wrote 
to  defendant  at  Salem  as  follows:  '*Sir — The  net  profits 
of  sales  made  from  October  1,  1868,  to  February  27,  1869, 
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$2,149.79.  Business  improves  rapidly  since  March  1." 
The  letter  accompanies  the  affidavit,  and  the  affidavit  states 
that  **  it  was  intended  by  me  at  the  time  to  contain  a  true 
statement  of  the  net  profits  of  the  business  of  the  firm'^  for 
the  time  specified. 

The  affidavit  of  the  defendant  states,  that  until  after  May 
7,  1869,  he  believed  that  Saxe  was  not  personally  bound  to 
pay  the  notes  given  by  him  for  the  McMinnville  property, 
and  that  he  could  only  look  to  the  property  for  payment, 
and  that  he  did  not  believe  that  the  property  *'was  avail- 
able" for  the  security  of  more  than  $5,000  or  $6,000,  and 
and  that  he  knfew  no  better  until  informed  by  J.  S.  Smith, 
after  May  7,  aforesaid,  that  Saxe  was  personally  liable  upon 
the  notes. 

The  affidavit  of  J.  S.  Smith  states,  that  he  is  an  attorney 
and  brother  of  the  defendant,  and  that  shortly  after  his  re- 
turn from  Washington,  in  July,  1869,  defendant  expressed 
great  anxiety  for  fear  he  would  have  to  take  back  the  Mc- 
Minnville property  at  a  loss,  and  evidently  labored  under 
the  impression  that  the  only  security  he  had  for  the  pay- 
ment of  the  purchase  money  was  the  property  itself,  and 
feared  that  Saxe,  after  keeping  it  a  year  or  two,  would  re- 
turn it  in  such  a  condition  that  he  could  not  realize  the  pur- 
chase money  from  it.  That*  affiant  then  assured  defendant 
that  Saxe  was  liable^  as  well  as  the  property,  for  the  money ; 
and  from  the  surprise  and  gratification  then  manifested  by 
defendant,  he  is  well  satisfied  that  up  to  that  time  defend- 
ant had  been  laboring  under  the  impression  that  the  prop- 
erty was  all  the  security  he  had,  and  that  he  could  not  realize 
the  balance  of  the  purchase  money  from  it. 

Defendant,  in  his  affidavit,  states,  that  he  was  not  aware 
of  the  materiality  of  any  of  these  facts  until  since  the  trial, 
when  he  communicated  them  to  his  counsel  for  the  first 
time. 

To  be  entitled  to  a  new  trial  on  the  ground  of  newly -dis- 
covered evidence,  the  party  must  satisfy  the  Court  that  the 
evidence  has  come  to  his  knowledge  since  the  trial — that  he 
has  discovered  it.  (G.  &  W.  on  New  Trials,  1021.)  Kow,  it 
is  manifest  and  practically  admitted  that  these  facts  were 
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within  the  knowledge  of  the  defendant  before  the  first  trial 
— ^in  fact,  ever  since  they  occurred.  It  matters  not  that  the 
defendant  did  not  communicate  them  to  his  counsel,  because 
they  must  haye  been  discoyered  since  the  trial  by  the  party, 
and  not  his  counsel.  (Id.  1093.)  If  this  were  otherwise, 
a  party  might  always  secure  to  himself  a  new  trial  by  with- 
holding from  his  counsel  some  material  fact  until  after  a 
verdict  had  gone  against  him.  Applications  for  new  trials 
upon  the  ground  of  newly-discovered  evidence  are  liable  to 
great  abuse,  and  are  therefore  regarded  with  jealousy  and 
construed  with  great  strictness.  (Id.  1021.)  Indeed,  I 
cannot  but  express  my  surprise  that  counsel  could  consent 
to  maintain  before  a  Court  that  this  was  newly-discovered 
evidence. 

Again,  if  the  evidence  w^ere  newly  discovered,  the  Court 
must  be  satisfied,  before  granting  a  new  trial,  that  it  is  so 
material  that  it  loould  probably  produce  a  diffei^ent  verdict  if  the 
new  trial  were  granted.  (Id.  1021.)  Now,  none  of  this  evi- 
dence bears  directly  upon  the  main  question  tried  by  the 
jury — the  willful  falsity  of  the  oath  of  March  22 — upon  the 
point,  whether  the  defendant  made  any  profits,  or  not,  in 
1868,  from  the  sales  of  stock,  whenever  purchased.  The 
evidence  of  Clarke  upon  this  question  amounts  to  nothing. 
If  anything,  it  proves,  that  on  May  7,  1868,  both  the  defend- 
ant and  Kinney  admitted  that  there  was  a  sale  of  eleven 
shares  of  this  stock  for  nearly  $3,000  per  share,  although 
on  the  trial  there  was  a  weak  attempt  to  prove  that  it  was 
an  exchange  of  stock  and  property  at  fictitious  values.  The 
paragraph  from  the  Daily  Record  discloses  no  details  of  the 
stock  transactions  of  the  defendant  except  the  sale  of  eleven 
shares  at  $3,000  per  share.  Now,  Mellen  testified  on  both 
trials,  that  he  had  heard  of  the  sale.  But  when  defendant 
said  it  was  a  swap,  he  wanted  to  know  the  details  as  to  what 
property  he  got  for  the  stock,  and  more  than  all,  what  he 
gave  for  it.  It  cannot  be  pretended  that  there  is  any  informa- 
tion in  the  paragraph  upon  these  subjects,  and  these  are  the 
details  that  Mellen  professed  to  be  ignorant  of,  and  tried  in 
yain  to  get  the  defendant  to  inform  him  concerning.  In- 
deed, on  the  principal  point — the  cost  of  the  stock — the 
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defendant  professed  to  be  ignorant  himself.  And  again,  if 
Mellen  knew  all  about  the  purchase  and  sale  of  the  stock,  I 
am  at  a  loss  to  conceive  how  that  excuses  or  justifies  the 
defendant  for  committing  a  mistake  or  falsehood  in  stating 
his  income. 

Before  noticing  specially  the  evidence  of  McEwan,  it  must 
be  stated,  that  Mellen  testified  that  defendant,  after  return- 
ing or  stating  the  items  of  salary,  rent  and  undivided  profits, 
proposed  toTetum  a  gross  sum  under  subdivision  14,  of  either 
$1,700  or  $1,170,  and  that  he  objected,  and  said  it  must  be 
* 'itemized,"  whereupon  defendant  said  it  was  for  interest 
received  and  the  profits  of  a  sawmill  in  Portland.  Mellen 
then  took  a  piece  of  paper  down  that  had  been  sent  him 
from  the  Portland  oflice,  showing  the  profits  of  that  mill — 
the  mill  of  Hayden,  Smith  &  Co. — ^when  defendant  substi- 
tuted that  statement  for  his,  and  entered  it  in  subdivision  1. 
It  is  probable  that  defendant  had  the  letter  from  McEwan  in 
his  hand  at  the  time.  On  the  first  trial,  Mellen  swore  that 
defendant  took  a  paper  from  his  pocket  on  which  he  thought 
he  had  amotmt  of  profits  of  Portland  mill.  On  the  second 
trial,  his  attention  was  not  called  to  it,  and  he  omitted  to 
mention  it.  The  defense,  with  the  consent  of  the  prosecu- 
tion, examined  Hayden  as  above  stated,  to  show  the  true 
profits  of  the  mill,  and  that  the  defendant  had  returned 
more  under  that  head  than  he  was  entitled  to,  and  therefore 
it  was  not  likely  that  he  intended  to  defraud  the  Government 
in  the  matter  of  the  sale  of  the  stock.  But  it  appearing 
from  the  testimony  of  Mr.  Hayden  that  the  defendant's 
share  of  the  profits  of  the  mill  was  $3,333,  in  currency,  a 
sum  larger  by  nearly  fifty  per  cent,  than  the  largest  sum 
which  the  defendant  proposed  to  return  as  profits  from  mill 
and  interest  both — that  is,  $1,700  coin,  or  $2,226  currency, 
counsel  for  the  prosecution  argued  to  the  juiy,  that  upon 
the  testimony  introduced  by  the  defendant,  it  appeared  that 
he  had  attempted  to  return  his  mill  profits  much  below  the 
true  figure,  and  therefore  it  was  not  unlikely  that  he  would 
attempt  to  defraud  the  Government  out  of  the  tax  upon  the 
profits  on  sale  of  stock.  The  evidence  of  McEwan  is 
intended  to  show  that  the  defendant,  in  offering  to   return 
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$1,700  for  mill  profits,  was  acting  upon  information  derived 
from  the  clerk,  and  therefore,  that  although  the  information 
proved  incorrect,  the  defendant  was  not  intending  to  make 
an  incorrect  return  in  this  respect. 

This  letter  gives  the  profits  of  the  mill  for  the  last  three 
months  of  the  year  for  which  defendant  was  making  return, 
and  the  next  two  months  of  the  following.  The  fact  can 
hardly  be  overlooked  by  the  Court,  on  a  motion  for  a  new 
trial,  that  this  is  the  season  of  the  year  when  sales  of  lum- 
ber are  smallest  and  monthly  profits  least.  How  did  Mc- 
Ewan  come  to  write  this  letter?  At  the  request  of  the  de- 
fendant most  likely.  Why  did  the  defendant  seek  this 
partial  and  incomplete  information,  upon  which  to  make  his 
return  of  profits ;  or,  if  he  came  by  it  casually  and  for  an- 
other purpose,  why  didn't  he  write  to  his  clerk  and  get  a 
complete  statement  of  the  profits  for  the  nine  months  of  the 
year  during  which  he  was  a  partner,  and  for  which  he  was 
making  a  return?  Men  have  no  more  right  to  guess  under 
oath,  when  making  a  statement  of  income,  than  on  the  wit- 
ness stand  in  Court. 

I  see  no  reason  to  believe  that  if  this  letter  had  been 
before  the  jury,  that  it  would  have  benefited  the  defendant. 
The  facts  contained  in  it,  and  the  circumstances  surround- 
ing it,  are  ambiguous  and  as  easily  resolved  against  the 
defendant  as  for  him.  At  that  rate,  his  share  of  the  profits 
for  nine  months  was  only  $1,189  79,  when  in  fact  they  were 
$2,500;  and  this  fact  had  been  ascertained  and  declared  in 
the  partnership,  and  Mr.  Hayden  had  made  his  return  for 
his  portion  accordingly  to  the  Portland  office.  Is  it  likely 
that  a  jury  would  believe  that  a  man  of  defendant's  shrewd- 
ness and  concern  for  his  own  affairs,  was  unaware  of  the 
real  profits  of  the  mill  for  1868  at  the  time  he  made  his 
return  to  Mellen?  I  think  not.  It  must  be  admitted  that 
the  circumstance  of  the  gross  discrepancy  between  the  sum 
proposed  to  be  returned  by  defendant  as  mill  profits, 
and  interest  and  the  true  amount  of  mill  profits,  as 
shown  by  Mr.  Hayden's  testimony,  may  have  had  some 
weight  with  the  jury,  and  helped  their  minds  to  the  con- 
clusion that  the  defendant  was  capable  of  deceit,  and  dis- 
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posed  to  act  disingenuously  throughout  the  transaction. 
But  it  does  not  lie  in  the  mouth  of  the  defendant  to  com- 
plain of  this  result.  The  question  at  issue  was  the  truth  of 
the  return  as  to  the  profits  on  the  sale  of  stock,  and  not  as 
to  the  mill  profits.  But  the  defendant  thinking  to  get  some 
advantage  before  the  jury,  offered  the  testimony  of  Mr. 
Hayden  upon  the  latter  point.  The  prosecution  consented 
to  its  introduction,  and  if  the  result  has  been  to  the  preju- 
dice rather  than  the  benefit  of  the  defendanf,  he  must  sub- 
mit  to  it. 

As  to  the  evidence  of  Mr.  Smith;  what  the  defendant  said 
the  McMinnville  property  was  worth,  was  not  the  question 
before  the  jury,  but  what  did  he  realize  from  it  ?  Tet,  the 
defendant  having  deliberately  stated  to  Mr.  Frazar  in  May, 
1869,  that  it  was  only  worth  $5,000,  and  at  the  same  time 
having  sworn  to  a  statement  of  income  based  upon  the  same 
value,  when  the  fact  was,  he  had  sold  the  property,  without 
the  four-mule  team,  ten  months  before,  for  $9,500,  the  im- 
pression made  upon  the  jury  by  these  facts  must  have  been 
against  the  defendent's  veracity  and  the  integrity  of  his  in- 
tention. Would  Mr.  Smith's  testimony  probably  change 
that  impression  upon  another  trial  ?  He  may  be  well  satis- 
fied, as  he  says,  that  his  brother  was  honestly  of  the  opinion 
that  this  property  was  not  worth  more  than  $5,000,  and  that 
lie  had  no  security  for  the  remainder  of  the  purchase  money 
except  the  property,  and  therefore  his  notes  were  of  no 
greater  value  than  that  sum.  But  to  say  the  least  of  it,  it 
is  a  very  improbable  story,  and  one  that  it  cannot  be  pre- 
sumed would  outweigh  in  the  minds  of  an  intelligent  jury 
the  well  established  facts  to  the  contrary. 

It  seeijas  very  strange  that  any  man  in  this  country,  of 
common  sense  and  the  most  limited  experience  and  obser- 
vation, should  not  have  known  that  the  maker  of  a  promis- 
sory note  is  personally  liable  for  its  payment,  although  it 
may  be  also  secured  by  mortgage;  particularly,  when  it  is 
remembered  that  the  statute  of  the  State  expressly  provides 
that  the  maker  of  such  note  shall  be  so  liable  in  case  the 
proceeds  of  the  mortgaged  property  is  not  sufficient  to  dis- 
charge the  debt.     (Or.  Code,  251-2-3.) 
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As  to  the  value  of  the  property,  it  is  not,pretended  that 
any  person  can  be  found  who  will  swear,  that,  that  it  was 
worth  materially  less  than  the  defendant  sold  it  to  Saxe  for. 
Nothing  of  the  kind  was  offered  on  the  trial.  The  value  of 
the  property  now  and  at  the  time  the  oath  was  taken  is  a 
subject  upon  which  there  is  abundant  testimony  in  the 
neighborhood  of  McMinnville.  If  the  defendant  had  any 
good  reason  for  believing  or  asserting  that  the  property  was 
only  worth  $5,000,  other  persons  would  have  substantially 
coincided  in  that  opinion  and  supported  it  by  their  testi- 
mony, if  called  upon.  Mr.  Saxe  was  upon  the  witness- 
stand  and  appeared  to  be  a  sensible,  shrewd  man.  It  is  not 
likely  that  he  would  purchase  a  piece  of  property  not  worth 
more  than  15,000  for  $9,500,  and  pay  $1,000  of  that  sum 
down.  In  corroboration  of  this  opinion  it  may  be  observed 
he  appears  to  have  prospered  by  the  purchase.  He  paid 
the  first  note  when  it  became  due  oh  July  10,  1869,  before 
the  first  trial,  and  probably  before  the  conversation  between 
Mr.  Smith  and  defendant,  in  which  the  latter  is  alleged  to 
have  expressed  his  fears  that  the  property  was  not  sufficient 
security  for  the  money  due,  and  that  he  was  afraid  he  would 
have  to  take  it  back.  It  is  also  fair  to  presume  that  the 
second  note  was  paid  before  the  second  trial.  Mr.  Saxe 
did  not  so  state,  but  he  was  not  asked  the  question.  The 
defendant  knew  whether  he  had  or  not,  and  if  he  had  not, 
would  have  shown  it.  Indeed,  taking  everything  into  con- 
sideration, there  is  not  a  single  reason  to  believe,  or  even 
suppose,  that  this  property  was  not  ample  security  for  the 
sum  of  Saxe's  ^notes — $8,500 — when  the  defendant  made 
this  oath  and  since. 

Although,  as  has  been  shown,  the  Court  is  not  authorized 
to  grant  a  new  trial  on  account  of  this  evidence  because  it 
is  not  newly  discovered,  but  was  known  to  the  party  before 
the  trial,  yet  if  this  were  otherwise,  this  examination  of  it 
shows  that  it  is  not  a  sufiScient  ground  for  a  new  trial, 
because  it  does  not  appear  to  be  so  matet^ial  that  it  would 
probably  produce  a  different  verdict  if  the  new  trial  were  granted. 
Indeed,  I  think  that  the  impression  of  the  defendant  was 
almost,  if  not  altogether,  correct,  that  these  matters  were 
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not  iDaterial,  and  therefore  be  did  not  communicate  them  to 
to  his  counsel  before  trial. 

Before  proceeding  to  consider  whether  the  evidence  is 
sufficient  to  justify  the  verdict,  it  will  be  proper  to  state  the 
substance  of  the  charge  to  the  jury  upon  the  questions  of 
law  involved  in  the  verdict.  The  Court  instructed  the  jury 
in  substance  and  effect: 

I.  That  the  acts  and  amendments  thereto  upon  the  sub- 
ject of  assessing  and  taxing  incomes,  namely,  the  act  of 
August  5,  1861;  July  1,  1862;  June  30,  1864;  March  3, 1865 
and  March  2,  1867,  were  acts  in  pari  materia,  or  upon  the 
same  matter,  and  to  be  considered  as  one  continuing  and 
continuous  act,  and  that  therefore  the  defendant  was  bound 
to  state  and  return  for  taxation  as  income  all  gains  and 
profits  derived  from  the  sale  of  stocks  in  1868,  whenever 
purchased,  so  that  they  were  purchased  since  August  5, 
1861 ;  and  that  by  the  terms  of  said  acts  and  amendments 
thereto,  a  tax  was  imposed  upon  all  gains,  profits  or  income 
derived  from  any  source  whatever,  unless  specially  excepted, 
and  that  therefore  all  gains  and  profits  derived  from  the 
sale  of  stocks  was  taxable  as  income,  whether  such  gahis 
and  profits  were  specially  mentioned  therein  as  bein^  sub- 
ject to  taxation  or  not. 

II.  That  the  jury  were  first  to  inquire  whether  the  affi- 
davit of  March  22,  1869,  was  false  or  not  in  the  particular 
alleged ;  that  is,  had  the  defendant  derived  any  gains  or 
profits  from  the  sale  of  stocks  in  1868,  which  were  taxable 
as  income.  That  a  mere  exchange  of  property,  as  of  the 
Wallamet  Woolen  Manufacturing  Company  stock  for  land 
or  other  property,  was  not  a  sale  of  stocks,  from  which 
profits  were  derived  to  be  returned  for  taxation  as  income; 
because,  although  it  might  appear  that  one  party  or  the 
other  had  gained  by  the  exchange,  that  is,  got  property  of 
greater  value  than  what  he  gave  cost  him,  yet  this  apparent 
gain  might  turn  out  otherwise,  and  is  not  realized  until  the 
property  obtained  is  converted  into  cash  or  its  equivalent 

That  these  remarks  must  be  understood  as  applying  only 
to  the  case  of  an  actual  exchange  of  property  in  good  faith. 
But  where  the  parties  to  a  transaction  which  is  in  fact  a 
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sale,  attempt  to  clothe  it  with  the  forms  and  give  it  the  appear- 
ance of  an  exchange,  for  the  purpose  of  avoiding  the  pay- 
ment of  taxes  on  the  profits  derived  therefrom  by  either- 
party,  the  jury  would  be  authorized  to  look  through  this  dis- 
guise and  deal  with  the  matter  according  to  the  fact. 

That  the  estimated  profits  on  the  defendant's  stocks  for  the 
years  1864-5-6-7,  upon  which  the  defendant,  or  the  Walla- 
met  Woolen  Manufacturing  Company  for  him,  had  paid 
income  tax  as  undivided  profits,  was  not  liable  to  taxation 
again  upon  the  sale  of  the  stocks,  and  therefore  the  defend- 
ant was  not  bound  to  state  the  amount  of  such  estimated 
profits  in  his  return  for  1860.  But  a  transfer  of  stock,  for 
which  the  seller  takes  a  promissory  note,  is  to  be  considered 
a  sale  for  cash,  provided  the  note  is  good  and  collectable, 
and  an  exchange  of  stocks  for  land,  followed  by  a  sale  of  tha 
land  within  the  year  for  cash  or  good  and  collectable  notes, 
is  to  be  considered  as  a  sale  of  stocks  for  so  much  cash. 

III.  Apply  these  rules  to  this  transaction.  For  instance: 
It  appears  that  the  defendant  received  from  Kinney,  for 
eleven  shares  of  stock,  property,  notes  and  cash,  valued  by 
the  parties  at  133,000  in  coin.  Deduct  from  this,  16,000 
for  the  960-acre  farm,  which  was  only  an  exchange  of  prop- 
erty, and  also  $1,000  for  the  difference  between  the  exchange 
price  of  the  McMinnville  property  and  what  it  was  sold  for 
to  Saxe,  which  will  leave  126,000.  This  property  being 
sold  within  the  year  for  cash  and  notes,  was  a  sale,  so  far  as 
the  cash  is  concerned,  and  the  notes  also,  if  you  are  satis- 
fied, from  the  evidence,  that  they  were  good  and  collectable, 
and  the  defendant  had  good  reason  to  believe  so  when  he 
made  his  return.  The  same  remark  is  applicable  to  the 
note  of  Kinney  for  $6,500.  Assuming  that  these  notes  were 
good  and  collectable,  the  defendant  received  for  his  stock 
in  cash  $11,000  and  its  equivalent,  in  interest-bearing  prom- 
issory notes,  $15,000,  in  all  $26,000.  Convert  this  into  cur- 
rency at  seventy-five  cents  on  the  dollar,  gives  $34,666. 
Deduct  from  this  $24,958,  the  original  cost  of  the  stock  and 
profits  which  have  paid  taxes  as  undivided  profits,  and  the 
remainder,  $9,708,  is  the  least  sum  which  the  defendant  was 
bound  to  have  returned  for  taxation  as  profits  derived  from 
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the  sale  of  stocks  within  the  year  1868,  and  not  having 
returned  any  sum,  his  oath  was  false.  On  the  other  hand, 
if  you  should  find  that  those  notes  were  not  good  and  col- 
lectable, or  any  portion  of  them  equal  to  $9,708  in  currency, 
then  the  defendant  made  no  profits  from  the  sale  of  stocks, 
and  therefore  his  oath  was  not  false. 

IV.  K  you  find  that  the  oath  of  the  defendant  was  false, 
the  next  and  most  serious  question  for  you  to  determine  is, 
whether  it  was  knowingly,  willfully  and  corruptly  so.  If 
the  oath  was  intentionally  taken  by  the  defendant,  knowing 
it  to  be  false,  or  having  no  reason  to  believe  it  to  be  true, 
and  for  the  purpose  of  gaining  some  advantage  to  himself, 
or  defrauding  or  injuring  any  other,  then  he  committed  the 
crime  of  perjury. 

This  is  peculiarly  a  question  for  the  jury  to  decide.  In 
passing  upon  it,  you  should  carefully  consider  the  whole 
conduct  of  the  defendant  and  the  officers  before  whom  the 
proceedings  took  place  in  which  the  oath  was  taken,  and 
the  attendant  circumstances  as  they  appear  to  you  from  the 
testimony.  If  the  defendant,  as  a  matter  of  law,  honestly 
believed  that  he  was  not  bound  to  return  any  profits  from 
the  sale  of  stocks  for  taxation,  then,  although  he  was  mis- 
taken and  the  oath  be  false,  he  did  not  commit  the  crime  of 
perjury.  In  other  words,  a  party  cannot  be  convicted  of 
perjury  when  the  falsity  of  the  oath  is  not  attributable  to  a 
corrupt  intention,  but  to  an  error  of  judgment  or  a  mistake 
as  the  law  or  facts.  Therefore,  if  it  appears  probable  from 
the  testimony  that  the  defendant  took  this  oath,  honestly 
believing  that  the  law  did  not  require  him  to  return  any 
profits  on  the  transaction  in  question,  you  should  find  him 
not  guilty. 

But  if  you  should  be  satisfied  that  the  defendant  had  no 
reason  to  believe  that  the  law  did  not  require  him  to  return 
this  sale  of  stocks  for  taxation,  and  that  his  refusal  to  do  so 
for  the  reasons  then  given  to  the  assessors  was  a  mere 
quibble  and  pretense  to  avoid  the  payment  of  taxes  which 
he  justly  owed  the  government  under  which  he  has  lived 
and  prospered,  your  conclusion  should  be  otherwise. 

Counsel  for  the  defendant  have  taken  occasion  to  speak 
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before  jou  of  the  law  assessing  and  taxing  incomes  as  an 
unjust,  harsh  and  inquisitorial  one.  It  is  hardlj  necessary 
for  me  to  remark  that  such  assei*tions  or  considerations  are 
not  to  influence  your  action  one  way  or  the  other.  Courts 
and  juries  are  organized  and  maintained  to  administer  and 
enforce  laws,  and  not  to  question  or  pass  upon  the  policy 
or  propriety  of  them.  The  whole  people  of  the  United 
States,  by  their  representatives  in  Congress  assembled, 
have  determined  that  the  law  taxing  incomes  is  needful  and 
proper  for  the  purpose  of  raising  revenue.  There  being  no 
question  as  to  the  constitutionality  of  the  law,  it  must  be 
enforced  until  the  law-making  power  determines  otherwise. 
Besides,  in  my  judgment,  there  is  no  tax  imposed  in  the 
United  States  which  is  generally  more  just  and' expedient 
than  the  one  upon  incomes.  It  is  a  tax  not  upon  unproduc- 
tive property  or  a  venture  or  business  which  may  yet  prove 
profitless,  but  upon  actual  gains — upon  prosperity — upon 
realized  wealth.  True,  it  is  inquisitorial  to  some  extent; 
but  so  are  all  laws  providing  for  the  collection  of  revenue. 
No  tax  can  be  fairly  and  intelligently  imposed  in  any  com- 
munity without  special  inquiry  in  the  affairs  or  condition  of 
the  party  to  be  taxed.  The  State  law  imposing  direct  taxes 
requires  the  individual  to  make  a  sworn  statement  in  writing 
of  all  the  articles  of  property  of  which  he  is  possessed,  sub- 
ject to  taxation,  including  money,  notes,  etc.  The  law  re- 
quiring deeds  and  mortgages  to  be  registered  exposes  the 
private  transactions  of  the  parties  thereto  to  the  knowledge 
of  the  public;  and  upon  its  first  introduction  in  England, 
was  seriously  objected  to  on  that  ground. 

Again,  if  the  incidental  effect  of  the  income  act  is,  to  give 
to  each  man  some  general  knowledge  of  the  pecuniary  affairs 
of  his  neighbor,  what  harm  is  there  in  it  ?  No  honest  man 
can  be  prejudiced  in  any  community  by  a  truthful  statement 
of  his  income;  and  if  dishonest  ones  or  shams  are  thereby 
prevented  from  shirking  their  just  share  of  the  public  bur- 
dens or  imposing  upon  the  community,  so  much  the  better. 
The  only  plausible  objection  that  I  ever  heard  to  the  law,  is 
that  it  has  not  been  generally  enforced.  That  objection 
can  be  made  to  all  laws  imposing  taxes;  but  if  juries  do 
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their  duty,  this  one  will  not  be  more  liable  to  it  than 
others. 

Upon  the  first  trial  I  was  not  satisfied  whether  an  exchange 
of  stocks  for  property  should  be  held  to  be  a  sale  or  not, 
and  therefore  did  not  pass  upon  the  question  in  my  charge 
to  the  jury,  but  instructed  them  as  upon  the  second  trial, 
that  however  the  law  should  be  construed  upon  that  subject, 
if  the  defendant  took  the  oath  honestly  believing  that  the 
law  did  not  require  him  to  return  the  sale,  he  could  not  be 
convicted  of  perjury  on  that  account. 

The  sufficiency  of  the  evidence  to  justify  the  verdict  will 
next  be  considered.  In  the  motion  it  is  stated  that  the  evi- 
dence is  insufficient  to  justify  the  verdict  because  it  *'did 
not  show  that  the  oath  was  false;  or  if  false,  that  it  was 
knowingly  or  corruptly  taken."  The  falsity  of  the  oath  is  a 
plain  question  of  fact.  It  seems  to  me  that  there  can  be  no 
two  opinions  about  it,  and  that  it  was  false  beyond  a  doubt 
or  peradventure.  Notwithstanding  this,  the  defendant  may 
have  taken  the  oath  innocently  and  without  committing  the 
crime  of  perjury.  That  depends  upon  whether  it  was 
knowingly  and  corruptly  taken.  This  is  a  question  of  in- 
tention, and  belongs  almost  exclusively  to  the  jury  to  deter- 
mine. Its  determination  involves  the  questions  of  what 
facts  and  circumstances  were  proven  in  the  case,  and  what 
were  left  doubtful,  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  testimony  and  the  inferences  to 
be  drawn  from  particular  facts,  acts  and  omissions.  A 
Court  is  not  justified  in  setting  aside  any  verdict  unless  it 
be  clearly  against  the  weight  of  evidence,  and  upon  such  a 
question  as  this,  it  must  be  manifest  from  all  the  evidence 
that  the  verdict  is  not  right,  before  it  ought  to  be  set 
aside.  (G.  &  W.  on  New  Trials,  1239.)  It  is  not  necessary 
in  passing  upon  this  motion  to  express  an  absolute  opinion 
upon  the  question  of  the  defendant's  intention  in  this  matter. 
Suffice  it  to  say  upon  this  point  that  in  my  judgment  the 
weight  of  evidence  is  with  the  verdict. 

The  conduct  of  the  defendant  in  the  transaction,  in  most 
particulars  of  importance,  was  disingenuous  and  does  not 
indicate  integrity  of  purpose.     For   instance:   If  he  had 
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honestly  thought  for  any  reason  that  he  wajgi  not  bound  to 
return  this  sale  of  stocks  in  his  statement  of  income,  how 
easily  and  natural  it  would  have  been  for  him,  when  asked 
about  it  by  the  assessor,  to  have  candidly  stated  all  the 
facts  and  given  the  reason  for  his  opinion,  and  adhered  to 
it  until  he  learned  better.  Instead  of  this,  he  refused  to 
disclose  almost  everything  about  the  transaction.  He 
asserted,  and  continued  to  assert,  that  he  did  not  know 
what  his  stock  cost — a  matter  which  it  was  his  business  to 
know,  and  which  the  prosecution  had  no  diflSculty  in 
proving;  and  finally,  when  he  gave  Mr.  Frazar  the  cost,  as 
the  testimony  shows,  he  stated  it  far  above  the  fact.  At 
first,  he  gave  as  a  reason  for  not  stating  the  matter  in  his 
income  return,  that  it  was  a  *'swap"  or  trade.  At  the  next 
interview  with  Mellen,  nothing  is  said  about  its  being  a 
**8wap,"  but  he  asserted  that  the  gains,  if  any,  had  already 
paid  tax  as  undivided  profits — an  assertion  which,  as  the 
testimony  shows,  was  materially  untrue.  When  driven  by 
the  fear  of  penalties  and  increased  income  to  submit  to 
make  a  statement  of  the  transaction  to  Mr.  Frazar,  he  de- 
liberately asserted  that  the  960-acre  farm  was  only  worth 
12.50  per  acre,  when  it  was  valued  in  his  trade  with  Kinney 
at  $6,000;  and  when  he  had  asked  Mr.  Watt  110  per  acre 
for  it,  and  when  it  appears  from  the  uncontradicted  and 
every  way  credible  testimony  of  Mr.  Watt,  that  in  1868, 
and  since,  the  property  was  worth  at  least  $7.00  per  acre,  or 
$6,720;  also  that  the  McMinnville  property  was  worth  only 
$5,000,  not  disclosing  the  fact  that  there  was  a  valuable 
grist-mill  upon  the  land,  situated  in  one  of  the  best  and 
most  convenient  wheat  regions  in  the  country,  and  directly 
concealing  the  fact  that  in  his  trade  with  Kinney  it  and  the 
mule  team  were  valued  at  $10,500,  and  that  he  had  sold  it 
without  the  team  ten  months  before  to  Saxe  for  $9,500 — 
$1,000  of  which  was  paid  down ;  and  last,  but  not  least,  to 
save  the  payment  of  penalties,  without  any  apparent  change 
of  opinion  in  the  premises,  he  consented  to,  and  did,  make 
oath  to  the  second  return  of  May  7,  which  was  not  only  it- 
self false  as  to  the  profits  on  the  sale  of  stocks,  but  in  direct 
contradiction  of  the  oath  to  his  first  return  upon  this  point. 
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There  is  nothing  of  importance  in  the  evidence  to  coun- 
teract the  force  of  these  and  other  like  circnmstances  which 
tend  to  show  that  the  defendant  was  not  very  scrapnlotis 
about  the  truth,  and  that  he  intended  to  obtain  some  ad- 
vantage to  himself  by  avoiding  the  payment  of  taxes  due 
the  government.  The  weight  of  the  Evidence  is  with  the 
verdict,  it  was  technically  sufficient,  and  as  the  Court  cannot 
say  that  it  was  wrong,  it  must  not  be  set  aside  upon  this 
ground. 

In  support  of  the  fourth  ground  for  new  trial,  the  motion 
states: 

1.  That  the  law  did  not  require  the  defendant  to  take  the 
alleged  oath,  and  that  it  was  extra-judicial. 

This  point  was  not  raised  on  the  trial,  noi*  argued  on  the 
hearing  of  the  motion,  and  I  suppose  counsel  do  not  rely 
upon  it.  Tlie  answer  to  it  is  apparent.  It  is  true  that  the 
law  did  not  compel  the  defendant  to  take  this  oath.  He 
might  have  allowed  the  assessor  to  make  up  his  income 
from  other  information;  but  it  permits  the  defendant  to  take 
the  oath  and  be  a  witness  in  his  own  favor  in  the  matter  of 
ascertaining  the  amount  of  his  income;  but  if  he  volun- 
tarily avails  himself  of  this  privilege,  he  is  bound  to  tell 
the  truth — and  the  law  declares  that  if  he  knowingly  and 
willfully  swears  falsely,  he  shall  be  deemed  guilty  of  per- 
jury.    (13  Stat.  -239.) 

2.  That  the  law  did  not  require  the  defendant  to  return 
any  income  on  account  of  the  alleged  sale  of  stocks. 

The  questions  made  under  this  head  were  not  ai^ued  by 
counsel  for  the  motion,  and  I  suppose  were  passed  upon 
by  the  Court  in  the  progress  of  the  trial  and  the  instrnc- 
tions  to  the  jury.  In  the  argument  of  the  motion,  I  under- 
stood the  learned  counsel  to  say  that  he  regarded  the 
instructions  to  the  jury  as  correct,  kind  and  considerate. 
On  the  trial  the  Court  ruled,  as  in  the  charge  to  the  jury, 
that  the  acts  relating  to  income  must  be  considered  as  one 
act,  and  also  that  the  annual  gains  upon  the  sale  of  stocks 
meant  all  gains  realized  in  a  given  year,  although  they  have 
been  accumulating  by  the  increase  in  the  value  of  the  stocks 
for  many  years — at  least  since  1861,  while  counsel  for  de- 
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fendant  maintained  that  the  annual  gains  meant  only  the 
appreciation  or  increase  in  value  for  the  year  in  which  the 
sale  occurred,  and  for  which  the  income  was  returned. 
These  and  the  foregoing  are  the  principal  rulings  and  in- 
structions which  may  be  said  to  constitute  the  law  of  the 
verdict,  and  I  have  heard  nothing  to  make  me  doubt  their 
correctness.  All  those  which  might  be  said  to  affect  what  is 
sometimes  called  "the  justice  of  the  case"  were  in  favor 
of  the  defendant. 

3.  That  it  appeared  from  the  testimony  that  the  alleged 
offense  was  a  mere  misconstruction  of  the  law. 

Whether  it  was  a  mere  mistake  or  misconstruction  of  the 
law  is  a  question  of  fact,  and  not  of  law.  The  Court  sub- 
mitted the  question  to  the  jury,  and  instructed  them  that  if 
they  found  the  oath  was  false,  but  that  the  falsity  was  at- 
tributable to  a  mistake  of  law  or  fact  and  not  to  a  corrupt 
intention,  they  should  acquit  the  defendant.  The  jury  hav- 
ing found  the  defendant  guilty,  by  their  verdict,  in  effect 
say  that  the  testimony  satisfied  them  that  the  offense  was 
willful  and  corrupt  perjury,  and  not  a  mere  misconstruction 
of  the  law. 

The  fifth  and  last  ground  of  the  motion  is  the  allegation 
of  being  taken  by  surprise  in  the  testimony  of  Mellen,  that 
lie  did  not  on  March  22,  1869,  know  the  details  of  the  trans- 
fer of  stocks  by  defendant  to  Kinney. 

Courts  interfere  with  verdicts  upon  this  ground  with 
great  reluctance.  If  the  surprise  was  owing  to  the  least 
want  of  diligence,  the  applicant  will  be  without  suf&cient 
excuse,  and  his  motion  will  be  denied;  and  it  has  been  held 
that  a  party  moving  for  a  new  trial  on  the  ground  of  sur- 
prise, must  show  that  the  contrary  would  be  proved  on  an- 
other trial.     (G.  &  W.  on  New  Trials,  876,  963,  969.) 

Now,  nearly  a  year  elapsed  between  the  first  and  second 
trials  of  the  defendant,  and  the  testimony  of  Mellen  upon 
this  point  was  substantially  the  same  each  time,  so  there 
could  have  been  no  surprise  on  this  head  at  the  second  trial; 
and  if  the  defendant  was  able  to  prove  the  contrary,  it  was 
his  own  fault  that  he  did  not  do  so  at  that  time.  Besides, 
it  is  difficidt  to  perceive  how  the  proof  of  Mellen's  knowl- 
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edge  of  these  details  would  aid  the  defense.  It  is  the  de- 
fendant who  is  supposed  to  have  concealed  the  facts  of  the 
transaction,  and  not  Mellen.  Again,  the  details  that  Mellen 
said  he  was  ignorant  of,  and  which  he  tried  to  obtain  from 
the  defendant,  were  principally  the  cost  of  these  shares  and 
what  property  or  consideration  the  defendant  got  for  them 
from  Kinney.  Now,  the  affidavit  of  Clarke  does  not  dis- 
close that-  any  of  these  details  were  ever  published  in  the 
Record;  besides,  there  is  no  evidence  that  Mellen  ever  saw 
the  Record^  or  read  the  paragraph. 

The  motion  must  be  denied.  In  coming  to  this  conclu- 
sion, I  have  not  overlooked  the  fact  that  the  defendant  is  a 
man  of  means  and  position  in  this  community,  and  that  he 
has  been  able  to  bring  to  his  aid  to  assist  him  in  his  de- 
fense all  that  these  advantages  will  command,  including 
able  and  experienced  counsel;  that  nearly  a  year  elapsed 
between  the  first  and  second  trial,  which  enabled  the 
defendant  to  know  and  prepare  to  meet  not  only  the 
accusation  against  him,  but  the  particular  testimony  in  sup- 
port of  it.  It  is  not  likely  that  any  new  fact  that  is  mate- 
rial would  be  established  on  a  third  trial,  or  that  another 
jury  would  come  to  a  different  conclusion  from  the  last 
one  upon  the  same  testimony. 

The  district  attorney  then  moved  for  judgment.  The 
•Court  pronounced  sentence  upon  the  defendant  as  follows: 

■ 

SENTENCE:  OF  THE  DEFENDANT. 

William  K.  Smith :  You  have  been  accused  by  the  Grand 
Jury  of  this  district  of  the  crime  of  perjury,  and  after  a  fair 
and  impartial  trial,  in  which  you  had  every  facility  to  pre- 
pare your  defense,  and  every  assistance  that  could  be  ren- 
dered you  by  learned  and  able  counsel,  you  have  been  foimd 
guilty  by  the  trial  jury.  The  question  of  your  intention  in 
taking  what  appears  to  have  been  a  false  oath,  belonged  to 
them  to  determine.  Their  verdict  against  you,  although  it 
is  possible  it  may  be  incorrect,  establishes  your  guilt  before 
the  law,  and  makes  it  the  duty  of  this  Court  to  ascertain 
and  impose  upon  you  the  punishment  which  your  crime 
deserves  "according  to  the  aggravation  of  the  offense." 
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The  act  of  Congress  declares  that  upon  conviction  of  per- 
jury, the  person  convicted  shall  **  be  punished  by  fine  not 
exceeding  12,000,  and  by  imprisonment  and  confinement  at 
hard  labor  not  exceeding  five  years,  according  to  the  aggra- 
vation of  the  offense." 

It  will  be  seen  in  the  matter  of  punishment  that  much  is  left 
to  the  discretion  of  the  court;  and  this  is  so,  because  of  the 
great  difference  in  the  circumstances   and  ultimate    end 
under   and  for  which  perjury  is  and  may  be  committed. 
The  person  who  as  a  witness  maliciously  swears  falsely, 
with  the  intention  of  convicting  another  of  a  capital  offense, 
is  the  worst  and  most  dangerous  species  of  a  murderer. 
Between  this  and  the  case  of  one  who  swears  falsely  to  save 
or  gain  a  few  dollars  in  a  legal  controversy,  so  far  at  least 
as  the  welfare  of  society  is  concerned,  there  is  a  wide  differ- 
ence.    Yours  is  a  case,  where  so  far  as  the  Court  can  know, 
the  motive  was  to  avoid  the  payment  of  $400  or  $500  taxes  to 
the  national  government.     The  lax  state  of  morals  in  this 
and  other  American   communities,    which  excuses,   if  not 
encourages,  persons  to  avoid  the  payment  of  taxes  justly 
due  the  National,  State  and  municipal  governments,  by  the 
use  of  means  which  would  be  considered  dishonest  between 
man  and  man,  may  have  had  much  to  do  with  the  commis- 
sion of  this  crime  by  you.     For  these  reasons,  and  particu- 
larly on  account  of  the  recommendation  of  the  jury,  I  shall 
make  your  punishment  lighter  than  I  otherwise  would. 

I  sentence  you  to  pay  a  fine  of  $1,000,  and  to  be  im- 
prisoned in  the  county  jail  of  Multnomah  county  for  the 
term  of  one  day;  and  it  is  also  ordered  and  adjudged  that 
the  United  States  have  judgment  for  such  fine,  and  costs 
taxed  at  $500,  and  that  you  stand  committed  to  the  jail 
aforesaid  one  day  for  every  $2  of  such  fine  and  costs,  or 
until  the  same  are  paid. 

21 
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E,  M,  Adams  v.  (jeorge   T.  Meyers,  Assignee  of 

E.  T.   Warren. 

District  Court,  District  of  Oregon, 
September  5,  1870. 

1.  Bankruptcy. — Tortious  Acts  op  Assioneb. — The  estute  of  aUankrnpi  is 

not  Anfiwerable  for  the  tortious  acts  of  the  assignee. 

2.  Goods  of  Two  Parties  Mixed  by  Mutual  Consent. — ^When  tbe  wheat 

of  two  parties  is  intermixed  and  confused,  by  mutual  consent  they  be- 
come owners  in  common  of  the  grain  so  mixed  in  proportion  to  their 
respective  shares  of  the  bulk  or  quantity. 
8.  Idem. — By  One  Without  Consent  op  the  Other. — ^When  the  goods  o 
two  parties  are  mixed  by  one  without  the  consent  of  the  other,  if  they  be 
grain  or  other  articles,  of  equal  value,  the  other  paxty  is  only  entitled  to 
his  proportionate  share  of  the  common  quantity. 

Before  Deady,  J. 
John  Catlin,  for  defendant. 

Deady,  J.  This  is  a  controversy  submitted  to  the  Court 
upon  an  agreed  case  pursuant  to  chapter  2,  title  XIV,  of  the 
Code.     (Or.  Code,  202.) 

From  the  case  stated  it  appears : 

I.  That  on  March  10,  1870,  said  Warren  filed  his  peti- 
tion in  bankruptcy  in  this  Court,  and  that  on  March  14  he 
was  duly  adjudged  a  bankrupt,  and  that  aftem^ards  the  de- 
fendant was  appointed  assignee  of  said  bankrupt.  That  in 
September,  1869,  the  plaintiff  delivered  to  said  Warren  221 
bushels  of  merchantable  wheat,  for  which  the  latter  gave 
his  receipt  as  follows : 

*'McMinnville,  Or.,  Sept.  22,  1869.  Commercial  Mills, 
Received  of  E.  M.  Adams  13,260  fibs,  wheat,  equal  to  221 
bushels.  (Signed.)  E.  T.  Warren,  Frane." 

That  said  Warren  received  said  wheat  as  a  warehouseman 
and  put  it  in  a  granary  then  owned  by  him  and  situate  near 
his  grist  mill  aforesaid,  and  with  the  knowledge  and  consent 
of  the  plaintiff  intermixed  and  confused  the  same  with  a 
large  quantity  of  other  wheat,  not  the  property  of  the 
plaintiff,  and  that  prior  to  said  March  10,  said  Warren  al- 
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lowed  all  the  wheat  to  be  removed  from  said  granary,  but 
that  none  of  said  wheat  was  ever  returned  to  plaintiiBF,  nor 
did  he  ever  receive  any  satisfaction  therefor,  except   for 

lli*(ftr  bushels. 

II.  That  the  defendant,  as  assignee  aforesaid,  became 
possessed  of  several  hundred  bushels  of  wheat  stored  in 
bulk  in  another  granary  near  the  mill  aforesaid,  which,  on 
May  3,  he  sold  at  public  auction,  the  plaintiff  then  and  there 
protesting  against  the  sale  of  so  much  of  said  wheat  as 
would  be  equal  in  quantity  to  the  number  of  bushels  stored 
by  him  with  Warren  as  aforesaid,  and  that  at  the  time  of 
Baid  sale  said  wheat  was  worth  sixty  cents  per  bushel  in 
coin. 

Upon  this  statement  of  facts,  which  is  to  be  deemed  a 
special  verdict  (Or.  Code,  203),  the  plaintiff  claims  that  the 
defendant  is  liable  to  him  in  the  sum  of  $126.12'  damages 
for  the  conversion  of  the  wheat  delivered  as  aforesaid,  and 
not  returned  or  accounted  for.  On  the  other  hand  the  de- 
fendant denies  that  he  is  liable  to  the  plaintiff  in  any  sum. 

The  case  was  submitted  without  argument,  and  I  am  not 
therefore  specially  advised  as  to  the  particular  questions  of 
law  which  the  parties  to  the  controversy  deem  involved  in 
it  and  necessary  to  its  determination.  It  is  also  understood 
from  a  remark  of  counsel  for  the  defendant,  that  there  ara 
other  controversies  existing  between  the  defendant  and  other 
persons  growing  out  of  the  deposit  of  wheat  with  Wanen 
under  similar  circumstances,  and  that  tins  is  intended  or 
expected  to  be  a  test  case.  For  these  reasons  I  will  con- 
sider whatever  questions  of  law  that  appear  to  arise  upon 
the  facts. 

And  first,  as  to  the  character  in  which  the  defendant  is 
liable,  if  at  all.  In  the  title  of  the  case  stated,  he  is  de- 
scribed as  assignee  of  Warren,  from  which  it  may  be  im- 
plied that  the  plaintiff  seeks  to  charge  him  in  his  character 
or  relation  of  assignee,  and  not  personally  or  absolutely. 
But  the  defendant  is  not  liable  to  be  sued  as  assignee  until 
the  supposed  creditor  has  proved  his  debt,  and  that  proof 
has  been  rejected  by  the  District  Judge.  (B.  Act,  sec.  24.) 
In  the  latter  case  the  creditor  may  bring  an  action  against 
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the  assignee  as  such  in  the  Circuit  Court  to  establish  his 
claim,  but  in  either  event  the  creditor  only  receives  his  pro 
rata  of  the  bankrupt's  estate. 

Besides,  the  facts  stated  show  that  the  defendant,  if  liable 
to  the  plaintiff  at  all,  is  liable  personally,  and  not  as  as- 
signee. The  gravamen  of  the  complaint  is,  that  the  defend- 
ant sold  and  disposed  of  wheat  in  the  north  granary  which 
the  plaintiff  claimed  to  be  in  some  sort  his  property,  and 
thereby  wrongfully  converted  the  same  to  his  own  use,  to 
the  damage  of  the  plaintiff  the  sum  claimed.  The  estate  of 
the  bankrupt  is  not  answerable  for  the  tortious  acts  of  the 
defendant  because  he  is  the  assignee  thereof,  or  professed 
to  be  acting  as  assignee  in  the  matter  complained  of. 

The  law  arising  upon  the  facts  stated  concerning  the  de- 
posit of  wheat  is  well  settled.  The  plaintifi^s  wheat  having 
been  mixed  and  confused  with  that  in  Warren's  possession, 
with  the  mutual  consent  of  the  parties,  the  plaintiff  became 
tenant  in  common  with  Warren  of  the  bulk  of  grain  pro- 
duced by  the  mixture,  and  his  interest  therein  was  in 
l^roportion  to  the  number  of  bushels  deposited  by  him. 
Practically  the  result  would  be  the  same  in  this  case  if  the 
wheat  had  been  mixed  without  the  plaintiff's  consent,  be- 
cause, being  presumed  to  be  of  equal  value,  the  plaintiff 
would  not  be  injured  if  he  received  the  number  of  bushels 
of  wheat  deposited  by  him,  although  not  the  specific  grains 
so  deposited.  (JVlUard  v.  Rice  etal.,  11  Met.  4.95;  2  Black. 
Com.  405;  2  Kent  Com.  364;  Hart  v.  TtnEyck,  2  John.  Ch. 
108;  Story  Bail,  g  40.) 

But  it  appears  that  Wan*en  removed,  or  allowed  to  bo 
removed,  all  the  grain  in  this  gi*anary  before  the  filing  of 
the  petition  in  bankruptcy.  Particularly  what  became  of  it 
does  not  appear.  Probably  it  was  manufactured  into  flour 
and  disposed  of  by  Warren  long  before  the  filing  of  the 
petition.  But  the  inquiry  is  not  material,  so  long  as  there 
is  no  evidence  to  show  that  it  is  the  identical  grain  sold  by 
the  defendant  contrary  to  the  protest  of  the  plaintiff.  Upon 
this  point  the  case  stated  is  silent  and  no  inference  in  favor 
of  the  plaintiff  can  be  made  from  the  facts  set  forth.  This 
being  so,  the  plaintiff,  so  far  as  appears,  had  no  interest  in 
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the  specific  grain  disposed  of  by  the  defendant.  His  only 
interest  was  that  of  a  general  creditor  of  the  estate.  It 
must  be  presumed  from  the  facts  stated  that  the  plaintiffs 
grain  was  converted  by  "Warren  to  his  own  use.  If  so  he 
thereby  became  liable  to  the  plaintiff  for  its  value.  This 
liability  is  a  claim  against  the  estate  and  provable  as  a  debt 
in  bankruptcy. 

In  conclusion,  it  is  sufficient  to  say,  that  the  defendant 
did  not  personally  incur  any  liability  to  the  plaintiff  by  the 
sale  of  the  wheat  in  question,  because  the  plaintiff  does  not 
appear  to  have  had  any  specific  interest  or  property  in  it. 
The  claim  of  the  plaintiff  is  for  damages  in  money  for  the 
value  of  wheat  deposited  with  the  bankrupt,  and  by  him 
converted  to  his  own  use  and  not  accounted  for.  Such  a 
claim  is  a  debt  or  demand  provable  against  the  bankrupt's 
estate,  and  for  which  the  assignee,  as  such,  cannot  be  sued, 
except  the  same  be  rejected  by  the  District  Judge,  on  ob- 
jections by  the  assignee,  as  prescribed  in  section  23  of  the 
Bankrupt  Act. 

Let  judgment  be  entered,  that  the  plaintiff  take  nothing 
upon  the  case  stated  and  that  the  defendant  recover  his 
costs,  and  expenses  to  be  taxed. 


Philip  G.  Galpin  v.  Lucy  B.  Page. 

Circuit  Court,  Distkict  of  Calxfobnia, 
September  13,  1870. 

1.  Judgment  Sals  Valid,  though  Judgment  Beyebsed. — A  sale  of  lands  rog- 

nlarly  made  under  a  judgment  of  a  Coart  of  record,  valid  upon  its  face, 
is  valid;  and  a  subsequent  reversal  of  the  judgment,  on  appeal,  will  not 
defeat  the  title  acquired  by  a  stranger  through  such  sale. 

2.  JX7BI8DICTION  SUPERIOR  CouRTs  PRESUMED. — On  a  Collateral  attack  upon 

a  judgment  of  a  Superior  Court,  the  Court  will  be  conclusively  presumed 
to  have  acquired  jurisdiction,  unless  the  record,  on  its  face,  affirmatively 
shows  a  want  of  jurisdiction. 

3.  Kecohd  Silent;  Jurisdiction  presumed. — If   the  record  of    a  Superior 

Court  is  silent  as  to  the  proof  of  a  jurisdictional  fact,  on  a  collateral 
attack,  due  proof  of  the  fact  will  be  presumed  in  support  of  the  jud 
ment. 


It. 


310  Galpin  v.  Page.  [Cir.  Ct. 

Statement  of  the  Case.  [Sept. 

4.  Recital   Conclxtsive. — The   recital  of  a  jurisdictional  fact,  there  being 

nothing  to  the  contrary  in  the  record,  is  conclnsive  evidence,  in  a  collat- 
eral proceeding,  of  the  determination  of  the  fact  npon  sufficient  evidence, 
although  the  evidence  does  not  appear  in  the  record. 

5.  Service  by  Publication. — Where   the   statute  authorizes  service  of   a 

uummons  issued  by  a  Court  of  record,  to  be  made  with  respect  to  a  spe- 
cific  subject  matter,  by  publication,  the  Court  issuing  the  summons  has 
jurisdiction  to  determine  the  fact,  whether  the  service  has  been  properly 
made;  and  the  determination  is  conclusive,  when  collaterally  brought 
into  question. 
C.  Consolidated  Actions;  Jurisdiction. — Where  two  actions  are  consoli- 
diited,  in  one  of  which  the  Court  has  jurisdiction  of  all  the  parties,  and 
the  action  in  which  the  Court  has  acquired  jurisdiction,  requires  pre- 
cisely the  same  decree  and  sale  as  is  entered  in  the  consolidated  action; 
the  drcree  and  sale  thereunder  will*1>e  valid,  as  a  decree  and  sale  in  the 
action  in  which  the  Court  has  acquired  jurisdiction,  although  the  Court 
failed  to  acquire  jurisdiction  in  the  other  action. 

7.  ExKCUTioN  BEFORE  JUDGMENT  RoLL  MADE  UP. — Under  the  Practice  Act 

of  the  State  of  California,  an  execution  may  be  issued  and  executed  as 
soon  as  the  judgment  is  entered,  and  before  the  judgment  roll  is  actually 
made  up. 

8.  Decree  in  absence  or  Indispensable  Parties. — When  a  Court  proceeds 

to  a  decree,  in  the  absence  of  an  indispensable  party,  without  objection 
from  any  source,  and  the  decree  is  not  reversed  or  set  aside,  and  a  sale 
of  real  estate  is  had  under  the  decree,  whether  said  decree  and  sale  i^ 
valid  as  to  the  parties  before  the  Court,  discussed,  but  nut  decided. 

Before  Sawyer,  Circuit  Judge. 

Ejectment. — A  jury  having  been  waived,  the  cause  was 
tried  by  the  Court.  The  following  facts  necessary  to  under- 
stand the  points  decided,  are  condensed  from  the  findings 
filed  by  the  Court: 

Franklin  C.  Gray  died  intestate  in  the  city  of  New  York, 
July  15,  1853,  seized  of  the  lands  in  question,  leaving  a 
widow,  Matilda  C.  Gray,  who,  subsequently,  gave  birth  to 
a  female  child,  Franklina  C.  Gray,  the  lawful  issue  of  said 
Franklin.  The  said  Matilda  C.  and  Franklina  C.  Grav, 
under  the  statutes  of  California,  were  the  heirs  at  law  of  the 
said  Franklin,  and,  as  such,  succeeded  by  inheritance  to 
the  interest  of  said  decedent  in  said  premises.  The  said 
Matilda  C,  and  Franklina  C.  Gray  have  always  been  citizens 
and  residents  of  the  State  of  New  York,  having  never  been 
in  the  State  of  California. 

On  February  15,   1854,  "William  H.  Gray  commenced  a 
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suit  in  the  Fourth  District  Court  for  the  State  of  California, 
by  filing  therein  a  complaint  against  Cornelius  J.  Eaton  and 
Joseph  C.  Palmer,  as  administrators  of  said  Franklin  C. 
Gray,  deceased,  and  the  said  Eaton,  individually,  as  claim- 
ing some  interest  in  his  own  right  in  the  estate  of  said  de- 
ceased, and  said  Matilda  C,  widow,  and  James  Gray, 
father  of  Said  Franklin,  as  his  heirs  at  law,  in  which  com- 
plaint he  alleged  a  partnership  between  himself  and  the 
said  Franklin,  during  the  life  time,  and  at  the  time  of  the 
decease  of  the  latter,  the  former  having  one  third,  and  the 
latter  two  thirds  interest  therein;  that  said  partnership  em- 
braced all  transactions  of  said  Franklin,  both  commercial 
and  in  real  estate;  that  the  business  was  carried  on  in  the 
name  of  said  Franklin  alone,  and  all  property,  real  and  per- 
sonal, was  bought  and  sold  in  his  name,  but  that  all  prop- 
erty, real  and  personal,  a  schedule  of  which  is  annexed  to 
the  complaint,  including  the  locus  in  quo  standing  in  the 
name  of  said  Franklin,  at  the  time  of  his  decease,  was 
partnership  property,  and  held  in  trust  for  said  firm.  He 
prayed  that  the  property  might  be  adjudged  to  be  partner- 
ship property;  that  an  account  might  be  taken,  the  afiairs 
of  the  firm  settled  up,  and  that  one  third  of  the  proceeds  of 
the  partnership  property  be  adjudged  to  him,  and  the  whole 
partitioned  between  the  said  William  H.  Gray,  and  the  de- 
fendants, according  to  their  respective  interests. 

On  June  27,  1854,  said  William  H,  Gray,  complainant, 
filed  a  supplemental  complaint,  in  which  he  alleges  the  birth 
of  the  said  Franklina  C.  since  the  commencement  of  the 
action;  that  she  is  entitled  to  share  in  the  estate  as  heir  at 
law;  and  that  she  resides  with  her  mother  at  Brooklyn, 
N.  T.  He  prays  that  she  be  made  a  party,  that  a  guardian 
ad  litemhe  appointed,  that  service  by  publication  of  summons 
may  be  had  in  pursuance  of  the  statute  of  the  State  of 
California,  upon  said  Matilda  C.  and  Franklina  C,  and  for 
the  same  relief  prayed  in  the  original  complaint. 

An  order  for  publication  was  made,  as  to  both  mother 
and  child,  and  that  a  copy  of  the  summons  and  complaint 
be  sent  through  the  Post  Office  addressed  to  said  infant, 
care  of  her  mother  at  Brooklyn,  N.  T. 
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The  publication  was  made,  and  the  copy  of  complaint  and 
summons  sent  to  said  defendants  Matilda  G.  and  infant, 
Franklina  C.  as  prescribed  by  the  statute,  and  said  order  of 
the  Court.  October  9,  1854,  said  defendant,  Matilda  C, 
by  her  attorney,  Henry  S.  Foote,  appeared,  and  filed  her 
answer  in  said  cause.  December  16,  1854,  complainant, 
William  H.  Gray,  filed  his  petition,  stating  the  infancy  and 
non-residence  of  said  Franklina  C,  that  due  sersdce  of 
summons  had  been  made  by  publication,  and  asking  the 
appointment  of  a  guardian  ad  litem  in  pursuance  of  the 
statute  on  the  subject. 

On  the  same  day  the  Court  regularly  appointed  said 
Henry  S.  Foote,  the  attorney  of  defendant,  Matilda  C,  as 
guardian  ad  litem  of  said  infant  defendant,  Franklina  C. 
The  said  H.  S.  Foote,  as  guardian  ad  litefu,  of  said  infant, 
filed  January  2,  1855,  an  answer  on  her  behalf,  denying  all 
the  allegations  of  the  complaint.  The  said  administrators, 
Eaton  and  Palmer,  having  been  duly  served,  also  appeared, 
and  filed  their  answers  as  such  administrators,  denying  the 
allegations  of  the  complaint.  The  said  Cornelius  J.  Eaton, 
also,  on  his  own  behalf,  answered,  denying  the  allegations 
of  the  complaint,  and  denying  that  the  schedule  annexed 
was  a  true  statement  of  the  property.  He  then,  as  new  mat- 
ter, entitling  him,  in  his  individual  character  to  aflirmative 
relief,  alleged  on  his  own  behalf,  that  he  was  a  partner  with 
the  said  Franklin  C.  Gray  in  his  life  time,  and,  at  the  time  of 
his  decease,  and  that  all  the  property  was  partnership  prop- 
erty; that  since  the  decease  of  said  Franklin,  he  had  been 
in  possession  of  the  same,  both  as  surviving  partner  and  as 
administrator;  and  that  he  had  other  demands  against  said 
Franklin.  He  annexes  a  schedule  of  the  partnership  prop- 
erty, also,  including  the  locus  in  quo,  and  prays  that  he  may 
be  adjudged  a  partner,  that  an  account  be  had,  the  partner- 
ship affairs  settled,  and  a  partition  made. 

The  issues  of  fact  on  plaintiff's  complaint  in  this  action, 
were  tried  on  the  days  from  the  sixteenth  to  the  twentieth  of 
January,  1855,  inclusive,  the  said  infant  defendant  appear- 
ing by  her  said  guardian  ad  litem,  H.  S.  Foote,  and  all 
other  defendants  by  their  counsel,  and  a  general  and  special 
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verdict  on  the  issues  was  returned  in  favor  of  complainant, 
William  H.  Gray. 

A  motion  for  new  trial  was  made  and  denied,  and,  an 
appeal  from  the  order  denying  the  motion  having  been  taken 
to  the  Supreme  Court,  the  appeal  was  dismissed  October  1, 
1855.  No  judgment  was  entered  on  said  verdict  till  after 
the  following  proceedings  were  had. 

April  14, 1855,  the  said  Cornelius  J.  Eaton  commenced  a  suit 
in  his  own  behalf  in  the  same  Court,  against  said  Joseph  C. 
Palmer,  as  administrator,  and  said  Matilda  C.  and  Franklina 
C.  Gray,  as  heirs  at  law  of  said  Franklin  C.  Gray,  by  filing 
a  complaint  in  which  he  alleged  a  partnership,  etc.,  sub- 
stantially the  same  as  in  his  individual  answer,  setting  up 
an  affirmative  cause  of  action,  filed  in  the  said  suit  of  Will' 
iam  H.  Gray  v.  Eaton  et  aL,  before  mentioned. 

He  sets  up  a  claim  to  one  fourth  interest  as  partner  with 
said  Franklin  C,  in  all  the  property  held  by  said  Gray  at 
the  time  of  his  decease,  annexing  a  schedule  thereof  includ- 
ing said  premises.  He  alleges  the  heirship  of  said  Matilda 
C.  and  Franklina  C. ;  the  infancy  of  the  latter,  and  prays 
that  a  guardian  ad  litem  may  be  appointed  for  her;  that  he 
be  adjudged  a  partner;  that  an  account  and  settlement  of 
the  partnership  affairs  may  be  had,  and  the  assets  parti- 
tioned, etc.  He  afterward  amended  the  complaint,  making 
said  William  H.  Gray  a  party  defendant,  alleging  that  he 
claims  some  interest  in  the  partnership  property. 

April  16,  1855,  a  summons  was  duly  issued  in  said  cause. 
Afterward  an  affidavit  of  the  book-keeper  in  the  office  of 
the  San  Francisco  Herald  was  filed,  showing  a  publication 
of  summons  for  three  months  in  the  said  San  Francisco 
Herald,  but  there  are  not  now  found  in  the  record,  or  on 
the  files,  of  this  action,  any  affidavit  for  an  order  of  publica- 
tion of  summons,  nor  any  order  for  service  by  publication, 
or  any  affidavit  showing  a  deposit  in  the  Post  Office  of 
any  copy  of  the  summons  and  complaint  addressed  to  said 
Franklina  C.  or  her  mother,  the  said  Matilda  C.  Gray, 
at  their  place  of  abode. 

Upon  filing  the  said  affidavit  of  publication  of  summons 
in  the  Herald,  September  3,  1855,  said  complainant  filed  a 
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petition  praying  the  appointment  of  said  Henrj  S.  Foote  as 
guardian  ad  lUem,  and  a  consent  of  said  Foote  to  act.  The 
petition  states  the  proper  facts,  and  among  others,  ''that  the 
service  of  summons  in  the  said  action  upon  the  said  infant 
defendant  has  been  completed  upwards  of  ten  days,"  and, 
thereupon,  on  the  same  day,  the  court  made  an  order  with 
the  proper  recitals,  appointing  said  Foote  guardian  ad  litem 
for  said  infant,  and  in  said  order,  it  is  among  other  things 
recited,  that  it  appears  to  the  court  *'that  the  service  of  the 
summons  in  said  action  upon  her  (said  Franklina  C.  Gray) 
has  been  completed  upwards  of  ten  days."  Conceding  the 
service  of  summons  to  have  been  properly  made,  this  order 
was  regularly  made. 

September  15,  1855,  said  Foote,  as  guardian  ad  litem  of 
said  infant,  filed  an  answer,  denying  all  the  allegations  of  the 
complaint. 

The  said  defendant,  Matilda  G.  Gray,  mother  of  said 
infant,  also,  by  her  attorney,  the  said  Henry  S.  Foote,  ap- 
peared and  filed  her  answer,  also  denying  the  allegations  of 
the  complaint.  The  said  Palmer,  administrator,  and  said 
William  H  Gray,  also,  filed  similar  answers. 

On  October  23,  1855,  all  the  said  parties  in  the  said  two 
actions,  other  than  said  infant,  by  their  attorneys  of  record, 
and  the  said  infant  by  the  said  Foote,  as  guardian  ad  litems 
filed  a  stipulation  in  writing,  duly  signed  by  said  attorneys 
and  guardian  ad  litem,  to  consolidate  said  two  actions  into 
one.  On  October  27,  1855,  the  Court  made,  signed,  and 
filed  in  said  consolidated  actions,  a  judgment  or  decree, 
in  which  it  was  adjudged  that  said  Franklin  C.  Gray,  de- 
ceased, and  Cornelius  J.  Eaton,  were  partners  in  business 
from  January  1,  1851,  till  the  decease  of  said  Franklin  in 
1853,  and  that  said  partnership  embraced  all  the  property, 
real  and  personal,  of  said  parties;  and  each  of  them,  the 
said  Franklin  C.  having  three  fourths,  and  said  Cornelius 
J.  Eaton  one  fourth  interest  therein,  and  adjudging  to  said 
Eaton  one  fourth  interest;  also,  adjudging  that  there  was  a 
like  partnership  existing  between  the  said  Franklin  C.  and 
William  H.  Gray,  but  that  said  last  partnership  was  sub- 
ject and  subordinate  to  said  partnership  between  said  Eaton 
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and  said  Franklin  C.  Gray;  that  is  to  say,  that  said  Franklin 
C,  and  William  H.  Gray  were  partners  in  the  three  fdurths 
interest  in  the  said  partnership  of  said  Franklin  G  Gray  and 
Cornelius  J.  Eaton,  held  in  the  name  of  said  Franklin  C,  the 
said  William  H.  Gray  holding  one  third  and  the  said  Frank- 
lin C.  two-thirds  of  said  three  fourths  interest  in  said 
partnership  betw^een  said  Eaton  and  Gray,  and  adjudging 
such  interest  to  said  William  H.  Gray;  also,  adjudging  that 
said  Matilda  C.  and  Franklina  C.  Gray  were  each  entitled  to 
one  half  the  interest  which  said  Franklin  C.  would  have  if 
living. 

The  judgment  or  decree  ordered  an  account  to  be  taken  and 
stated,  and  appointed  a  commissioner  to  state  the  accounts 
of  the  said  partners  and  to  make  sales  of  the  property,  real 
and  personal,  in  pursuance  of  tlie  directions  of  the  judgment, 
or  of  any  further  judgment  or  order  that  might  be  made  by 
the  Court. 

On  March  25,  1856,  the  commissioner  made  a  report, 
stating  the  several  accounts  and  showing  the  partnership 
property  on  hand,  real  and  personal,  which  included  the 
premises  in  question. 

April  7,  1856,  the  Court  entered  an  order  confirming  said 
report,  and  directing  a  further  judgment  or  decree  to  be  en- 
tered in  pursuance  therewith.  On  the  same  day  the  Court 
made,  signed  and  filed  in  said  consolidated  action  a  further 
and  final  judgment  or  decree  in  pursuance  of  said  order,  in 
which,  among  other  things,  the  commissioner  before  ap- 
pointed was  directed  to  proceed  and  sell  said  partnership 
property,  in  pursuance  of  the  directions  in  the  said  prior 
judgment,  receive  the  proceeds,  and  pay  over  portions  of  the 
proceeds  and  divide  the  remainder  in  a  specified  manner. 

The  said  judgment  so  signed  and  filed  was  regularly  en- 
tered in  the  judgment  book  of  said  Court  as  required  by 
the  statute. 

Afterward,  *May  3,  1856,  the  said  commissioner  in  pursu- 
ance of  the  direction  of  said  two  judgments  or  decrees,  after 
duly  advertising  the  sale,  sold  the  said  real  property,  as  di- 
rected by  said  two  judgments,  or  decrees,  including  the 
premises  in  question.     The  commissioner  having  reported 
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the  said  sale,  the  same  was  confirmed  by  the  Court,  May  14, 
1866.  The  premises  in  question  were  sold  at  their  full 
value,  and  conveyed  by  said  commissioner  to  Gwyn  Page, 
and  the  title  thus  acquired  has  become  vested  in  the  defen- 
dant, Lucy  B.  Page. 

At  the  time  of  said  sale,  the  said  commissioner,  for  the  pur- 
poses of  said  sale  had  in  his  possession  the  said  original  final 
judgment  made  and  filed  April  7, 1856,  also,  a  certified  copy 
thereof.  He  inadvertently  failed  to  return  said  original  to 
the  files  of  the  court,  but  retained  it  in  his  possession  for 
nine  years  thereafter,  when  it  was  found  and  returned  to  the 
files,  but  the  judgment  had  been  duly  entered,  and  was  of 
record  in  the  judgment  book,  as  required  by  statute.  The 
clerk  neglected  to  attach  together  the  proper  papers  and 
make  up  the  judgment  roll  in  said  consolidated  action  as 
prescribed  by  the  statute,  till  November  24, 1856,  long  after 
said  sale,  and  at  the  time  of  making  up  said  roll  at  said  last 
named  date,  the  said  original  judgment,  made  and  filed  on 
the  said  seventh  of  April,  1856,  was  in  the  possession  of 
said  commissioner,  and  not  in  the  custody  of  said  clerk, 
and,  was,  consequently,  not  attached  to  said  roll. 

No  other  evidence  of  a  due  service,  or  want  of  service  of 
summons  on  said  infant  defendant  in  said  case  of  Eaton  v. 
Palmer  et  ah,  is  now  found  in  the  record,  or  the  files  of  the 
case,  than  is  herein-before,  and  in  the  opinion  of  the  Court, 
stated. 

Subsequent  to  said  sale  and  conveyance,  an  appeal  to  the 
Supreme  Court  of  California  from  said  decrees  in  said  con- 
solidated actions  of  Gray  v.  Eaton  &  Palmer,  administra- 
tors et  ah,  and  Eaton  v.  Palmer,  adminlstraior  et  al.,  was  taken 
by  said  defendants,  Matilda  C,  and  Pranklina  C.  Gray,  and 
upon  said  appeal,  at  the  April  term,  1858,  the  judgment,  or 
decree  in  said  cause  of  Eaion  v.  Palmer,  et  aL,  was  reversed, 
so  far  as  it  affected  the  rights  of  said  infant  defendant, 
Frariklina  C.  Gray,  on  the  ground  that  there  had  been  nosuflS- 
cient  service  of  summons,  but  not  reversed,  as  to  the  other 
parties,  and  as  to  the  other  action  of  Gray  v.  Eaion^  Palmer 
et  al,,  the  judgment  was  reversed,  as  to  both  the  defendants 
Matilda  C.  and  Franklina  C,  Gray,  on  the  ground  of  insuffi* 
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ciency  of  evidence  to  justify  it,  and  the  cause  remanded  for 
further  proceedings. 

The  statute  in  force  at  the  time  when  the  actions  wer6 
commenced,  and  the  decree  or  judgment  rendered,  by  vir- 
tue of  which  the  premises  were  sold,  provided  for  service  on 
non-resident  defendants  as  follows,  to  wit. : 

"When  the  person  on  whom  the  service  is  to  be  made, 
resides  out  of  the  State,  *****  ^j^j  ^q  f^ct  shall 
appear  by  affidavit,  to  the  satisfaction  of  the  Court,  or  a  judge 
thereof,  or  a  county  judge,  and  it  shall,  in  like  manner, 
appear  that  a  cause  of  action  exists  against  the  defendant  in 
respect  to  whom  the  service  is  to  be  made,  or  that  he  is  a 
necessary  or  proper  party  to  the  action,  such  Court  or  judge 
may  grant  an  order  that  the  service  be  made  by  the  publi- 
cation of  the  summons. 

"The  order  shall  direct  the  publication  to  be  made  in  a 
newspaper,  to  be  designated,  as  most  likely  to  give  notice  to 
the  person  to  be  served,  and  for  such  length  of  time  as  may 
be  deemed  reasonable,  at  least,  once  a  week;  provided,  that 
publication  against  a  defendant  residing  out  of  the  State,  * 
*  *  shall  not  be  less  than  three  months.  In  case  of  pub- 
lication where  the  residence  of  a  non-resident  *  *  *  is 
knoiMi,  the  Court  or  judge  shall,  also,  direct  a  copy  of  the  sum- 
mons and  complaint  to  be  forthwith  deposited  in  the  post-office 
directed  to  the  person  to  be  served  at  his  place  of  residence. 
When  publication  is  ordered,  personal  service  of  a  copy  of 
the  summons  and  complaint,  out  of  the  State,  shall  be 
equivalent  to  publication  and  deposit  in  the  post-office. 

"In  either  case,  the  service  of  the  summons  shall  be 
deemed  complete  at  the  expiration  of  the  time  prescribed  by 
the  order  for  publication. 

"Proof  of  the  service  of  the  summons  shall  be  as  follows. 
In  case  of  publication  the  affidavit  of  the  printer  or  his 
foreman,  or  principal  clerk,  showing  the  same,  and  an  affi- 
davit of  a  deposit  of  a  copy  of  the  summons  in  the  post- 
office,  if  the  same  shall  have  been  deposited". 

The  plaintiff  has  acquired  such  title  as  Matilda  C.  and 
Franklina  C.  Gray  had  to  the  premises  in  controversy,  after 
the   sale  and  conveyance  made  under  said  judgment,   and 
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the  defendant  has  .the  title  derived  under  said  sale.  The 
other  facts  necessary  to  comprehend  the  points  decided  are 
stated  in  the  opinion. 

J.  B,  Harmon,  for  plaintiflF. 

Williams  &  Tliornton,  for  defendant. 

Sawyeb,  Circuit  Judge :  If  the  decree,  or  judgment  as  the 
statute  of  California  terms  it,  in  the  consolidated  actions  of 
Gray\.  Eafon,  Palmer  et  al.,  was  upon  its  face  a  valid  decree 
or  judgment,  and  if  it  authorized  the  sale  under  which  de- 
fendant claims,  at  the  time  it  was  made,  the  sale  is  valid,  and 
it  passed  the  title;  and  the  subsequent  reversal  of  the  decree 
by  the  Supreme  Court  of  California  on  appeal,  did  not  in- 
validate the  title  thus  acquired,  while  the  decree  was  in  force. 
This  is  settled  by  the  case  of  Oray  v.  Brignardello  (1  Wal- 
lace 633-37)  in  which  this  identical  sale  was  under  consider- 
ation. The  question,  then,  is,  was  there  a  valid  decree,  or 
judgment,  authorizing  the  sale  in  force  at  the  time  the  said 
sale  was  made  ? 

By  some  oversight,  in  the  case  of  Gray  v.  Brignardello, 
only  the  interlocutory  decree  of  the  27th  of  October,  1855, 
was  introduced  in  evidence,  and  the  Supreme  Court,  finding 
only  this  decree  in  the  record,  necessarily  assumed  that 
there  was  no  other,  and  held  that  this  decree,  being  inter- 
locutory, only,  did  not  authorize  a  sale.  The  sale  was  held 
to  be  void  on  the  ground  that  there  had  been  no  final  decree 
entered  authorizing  it.  In  the  present  case,  as  shown  by  the 
findings,  it  appears,  that  the  commissioner  on  the  twenty-fifth 
of  March,  1856,  made  his  report,  as  required  by  the  said 
interlocutory  decree  of  October  27,  1855;  that  his  report 
was  duly  confirmed,  and  a  final  decree  in  accordance  there- 
with directed  by  order  of  the  Court,  on  the  seventh  of  April, 
1856,  and  on  the  same  day,  in  pursuance  of  such  order,  a 
final  decree  was  drawn  up,  signed  by  the  Judge,  filed  in  the 
case,  and  afterward  duly  entered  in  the  Judgment  Book; 
and  that  the  commissioner  had  the  original  decree  so  signed 
and  filed,  in  his  possession  for  the  purposes  of  the  sale,  at 
the  time  of  making  said  sale.     The  said  decree  of  the  seventh 
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of  April,  1856,  in  terms  empowers  the  commissioner  to  sell. 
If   these  several  decrees  were  valid,  at  the  time  of  the 
sale,  the  sale  under  them  is  valid,  and  the  title  to  the  prop- 
erty has  passed  to  the  defendant,  Lucy  B.  Page.     Although 
the  same  title  is  in  question,  the  ground  upon  which  Gi^y 
V.  BrignardeUo  was  reversed,  is  obviated  in  this  case,  by  the 
introduction  of  the  decree  therein  omitted,  and  the  decision 
must  depend  upon  other  points  not  determined  in  that  case. 
The  question  now  is,  whether  it  appears  upon  the  face  of 
the  record,  tliat  the  Court  had  no  jurisdiction  to  make  a 
decree  tliat  should  be  binding  upon  all,  or  any,  of  the 
defendants,  for,  as  erpressed  in  a  very  old  case,  **the  rule 
of  jurisdiction,  is,  that  nothing  shall  be  intended  to  be  out 
of   the  jurisdiction  of  a  Superior  Court,  but  that  which 
especially  appears  to  be  so.''     {Peacock  v.  Bell,  1  Saund.  74.) 
The  record  in  the  consolidated  action  is  here  attacked 
collaterally,  and,  not  on  appeal,  or  in  a  direct  proceeding  of 
any  kind  to  reverse,  set  aside,  or  vacate  the  decree.     The 
rule  is  different  in  the  two  cases.     Tvlien  attacked  collater- 
ally, it  is  not  enough,  that  the  record  does  not  affirmatively 
show  jurisdiction,  but  on  the  contrary,  it  must  affirmatively 
show  that  the  Court  did  not  have  jurisdiction,  or  the  decree 
will  be  valid  until  reversed  on  api)eal,  or  vacated  in  some 
direct  proceeding  taken  for  that  purpose.     {Hahn  v.  Kelly 
34  Cal.  391;  Grignorie  Lessees  v.  Astor  ei  aL,  2  How.  U.  S. 
319,  340-1,  343;  VoorJiees  v.  Bank  U.  S.,  10  Pet.  449,  471-3,- 
475;  Sargent  et  al.  v.  State  Bank  of  Indiana^  12  How.  384-5- 
6;  Unff  \.  Huichinson,  14  How.  588;  Ex  Parte  Watkins,  3 
Pet.  193;    Town  of  Hiuitington  v.   Town  of  Charlotte,  15  Vt. 
46;  Footey.  Stevens,  17  Wend.  483;  Orangery.  Clark,  22  Me, 
128.)     If  the  decree  under  which  the  sale  in  question  was 
made  is  void,  it  is  on  the  ground  that  it  appears  on  the  face 
of  the  record,  that  there  was  no  service,  in  any  mode  recog- 
nized by  the  statute,  upon  the  infant  defendant,  Franklina 
C.  Gray,  who  was,  at  the  time,  a  resident  of  the  State  of 
New  York,  and  the  Court  failed  to  acquire  jurisdiction  of 
her  person.     Since  the  trial  of  other  cases  in  this  Court 
involving  titles  derived  under  the  same  sale,  the  subject  of 
the  validity  of  judgments  obtained  upon  publication  of  sum- 
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mons  on  a  collateral  attack,  has  undergone,  in  the  case  of 
Hahn  v.  Kelly  (34  Cal.  391),  a  more  thorough  investigation 
in  the  Supreme  Court  of  the  State  of  California  than  it  had 
ever  before  received  in  that  Court.  After  an  elaborate  dis- 
cussion of  the  whole  question,  prior  decisions,  upon  some 
points,  were  somewhat  modified,  and  the  law  upon  tlie  sub- 
ject, so  far  as  this  State  is  concerned,  was  finally  settled. 
This  decision  has  been  repeatedly  affirmed  by  subsequent 
decisions,  both  before  and  since  the  change  in  the  constitu- 
tion of  the  Court,  and  as  it  settles  the  law  of  California  upon 
the  subject,  I  regard  it  as  binding  upon  this  Court,  which, 
in  the  present  action,  is  only  administering  the  laws  of  the 
State  of  California.*  Besides,  I  am  satisfied  that  the  decis- 
ion rests  upon  sound  and  well  established  legal  principles, 
often  recognized  by  adjudications  of  the  Supreme  Court  of 
the  United  States.  Under  the  decision  in  Hahn  v.  KeUy,  I 
have  no  doubt,  that,  upon  the  face  of  the  record  in  the 
consolidated  actions  of  Gray  v.  Palmer ^  Eaton,  d  aZ.,  and 
Eaton  V.  Palmer  et  aL,  when  presented  in  a  collateral  pro- 
ceeding, the  Court  must  be  held  to  have  acquired  jurisdic- 
tion of  the  person  of  Franklina  C.  Gray,  for  the  purposes  of 
determining  her  rights  in  the  subject  matter  of  those  actions. 
In  the  former  case,  there  is  no  room  for  doubt.  Besides, 
in  that  very  case,  on  appeal  from  the  decree  now  under 
consideration,  the  very  question  was  directly  presented  to 
the  appellate  Court,  whether  there  was  a  valid  service  on 
said  infant,  under  the  laws  of  California;  and  it  was  held  on 
said  appeal  to  be  a  valid  service,  but  the  decree  was  reversed 
on  other  grounds.  {Gray  v.  Palmer,  Eaton  et  al.,  9  Cal.  616, 
637.)  Thus,  the  question  whether  there  was  a  valid  service, 
under  the  statutes  of  California,  was  directly  determined  in 
the  affirmative  by  the  highest  Court  in  the  State  on  appeal, 
wherein  the  question  was  directly  made  and  decided.  But 
it  was  held  on  the  same  appeal,  that  there  was  no  sufficient 
service  on  the  said  infant,  Franklina  C.  Gray,  in  the  other 
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This  construction  of  a  State  law  upon  a  question  affecting  the  title  to 
real  property  in  the  State  by  its  highest  Court,  is  binding  upon  the  federal 
Court,"  (WUlianus  v.  Kirtland,  13  Wall.  311,  decided  since  the  decision  of 
this  case) 
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case  of  Eaton  v.  Palmer,  and  the  decree  as  to  tliat  case  was 
for  this  error  reversed  only  "so  far  as  it  aflfects  the  rights  of 
the  infant,  Franklina  0.  Gray,"  and  was  not  disturbed  as  to 
any  of  the  other  defendants,  (/rf.,  641.)  But  this  was  after 
the  sale  in  question,  and  the  question  on  appeal  is  a  very 
different  one  from  the  question  presented  when  the  judglnent 
is  attacked  collaterally,  as  is  the  case  now  in  hand;  and  it 
does  not  follow  that  the  decree  was  not  valid  at  the  time  of 
of  the  sale,  as  to  the  infant,  on  a  collateral  attack,  because 
it  was  afterward  reversed  on  appeal  on  the  ground  stated. 
At  the  time  of  the  sale,  a  purchaser  was  entitled  to  rely  on 
the  validity  of  the  decree,  unless  it  aflSrmatively  appeared 
on  the  face  of  the  record  that  the  Court  had  no  jurisdiction 
of  the  infant.  .  Does  a  want  of  jurisdiction  so  appear?  I 
think  not.  Certainly  not  under  the  principles  established 
by  the  Supreme  Court  of  California  in  the  case  of  Uahn  v. 
Kelly  (supra),  and  subsequent  cases  affirming  it. 

The  provisions  of  the  statute  in  force,  at  the  time  of  the 
pendency  of  the  action  respecting  service  on  non-resident  de- 
fendants, who  were  necessary  parties  to  actions,  and  respect- 
ing judgments,  and  judgment  rolls  affecting  the  question,  are 
found  in  the  Finding  of  Facts,  and  need  not  be  repeated  here. 
The  statute,  it  will  be  perceived,  does  not  provide  whatshall  be 
done  with  the  orders  of  publication,  or  the  affidavits  upon 
which  they  are  based.  They  do  not  constitute  any  part  of 
the  judgment  roll,  as  was  held  in  Hahn  v.  Kelly  (34  Cal.  404, 
429.)  We  can  only  look  to  the  judgment  roll  in  a  collateral 
attack,  for  that,  and  that  only,  is  the  record.  {Id.  404,  425, 
429.)  Upon  the  same  point,  the  Supreme  Court  of  Califor- 
nia, in  Sharp  v.  Datigney,  33  Cal.  512-13,  says: 

**  The  order  of  publication,  and  the  affidavit  on  which 
the  order  was  based,  were  also  in  evidence,  but  as  neither 
the  one  nor  the  other  constituted  any  part  of  the  proof  of 
service,  they  were  both  foreign  to  the  record,  by  which,  in 
a  collateral  attack  upon  the  judgment,  we  can  only  be  ad- 
vised concerning  the  jurisdiction  of  the  Court  to  pronounce 
it.  The  circumstance  that  papers  not  belonging  to  the 
judgment  roll  are  found  commingled  with  it,  or  attached  to 
other  papers  that  do  belong  to  it,  can  create  no  embarrass- 
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ment.  The  case  is  one  of  mixture  and  not  of  fusion,  and 
the  papers  not  falling  within  the  statute  definition  of  a 
*  judgment  roll,'  must  be  treated  as  of  no  eflfect." 

The  record  imports  absolute  verity,  and  cannot  be  im- 
peached from  without.  (See  34  Cal.  422,  et  seq. )  The  statnta 
in  force  when  the  judgment;or  decree  in  question  was  rendered, 
provided :  Firstly,  That  the  judgment  should  be  entered  in 
the  judgment  book.  Secondly,  That  *'  immediately  after 
entering  the  judgment,  the  clerk  should  attach  together 
and  file  the  following  papers,  which  shall  constitute  the 
judgment  roll;  1st.  In  case  the  complaint  be  not  answered 
by  any  defendant,  the  summons,  with  the  affidavit  or  proof 
of  service,  and  the  complaint,  with  a  memorandum  endorsed 
on  the  complaint  that  default  of  defendant  in  not  an- 
swering was  entered,  and  a  copy  of  the  judgment.  2d.  In 
all  other  cases,  the  summons,  pleadings  and  a  copy  of  the 
judgment,  and  any  orders  relating  to  a  change  of  parties. 

Taking  the  view  most  favorable  to  plaintiff,  and  regarding 
the  judgment  in  question  as  one  by  default,  although  there 
was  a  guardian  appointed  and  an  answer  filed,  and  examin- 
ing the  papers  which  constitute  the  judgment  roll,  or  the 
record,  and  we  find  an  affidavit  of  the  printer  showing  pub- 
lication   of    summons.     This  is  all    we    wouH    expect  to 
find  in  that  affidavit.     The  printer's  affidavit  never  covers 
any  fact  other  than  the  publication  of  summons.  That  branch 
of  the  proof  is  fully  covered.     The  affidavit  of  deposit  of  a 
copy  of  the  complaint  and  summons  in  the  post-office,  or  of 
the  statutory  substitute,  personal  service  of  a  copy  at  the 
residence  of  defendant  abroad,  covers  a  separate  and  inde- 
pendent fact,  and  is  always  made  by  a  different  party.     In 
this  case,  no  affidavit  now  appears  on  the  record  as  to  de- 
posit in  the  post-office,  or  personal  service  abroad  as  a  sub- 
stitute.    The  record,    therefore,   is   simply   silent  on  the 
subject.     It  does  not  affirmatively  appear  by  the  record,  or 
by  evidence  on  file,  or  otherwise,  what  was  done,  or  that 
anything  was  done  upon  this  point;  nor  does  it  appear  that 
nothing  was  done.     The  record  is  simply  silent.     Nor  does 
it   appear  by  the  record  that  the  residence  of  the  infant 
was  known  to  the  plaintiff,  unless  it  can  be  inferred  from 
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the  fact  that  because  the  plaintiff  in  the  other  case  of  Gray 
V.  Palmer  was  aware  of  her  residence,  that  Eaton  must,  also, 
have  been  aware  of  it.  But,  in  a  collateral  attack  upon  the 
judgment,  we  are  not  authorized  to  arrive  at  conclusions  in 
this  mode,  although  this  is  the  way  the  Supreme  Court  of 
California  seems  to  have  arrived  at  its  conclusions  on 
appeal.  It  does  not  appear,  therefore,  that  it  was  a  case 
requiring  a  deposit,  or  if  it  does,  it  does  not  aflSrmatively 
appear  that  the  deposit  in  the  post-office  was  not  made. 
The  record  is  simply  silent  on  the  subject.  It  neither  ap- 
pears in  the  judgment  roll  nor  record,  nor  even  in  the  files 
or  minutes  of  the  Court,  so  far  as  they  have  been  presented 
in  this  case,  whether  there  was  a  deposit  in  the  post-office; 
or  a  personal  service  abroad,  as  a  substitute,  or  not.  There 
is  simply  nothing  on  the  subject,  except  what  is  shown  by 
the  findings.  It  is  notorious  that  at  that  time  papers  were 
carelessly  kept,  and  much  negligence  prevailed  in  making 
up  judgment  rolls.  In  this  very  case,  the  papers  were  not 
attached  together  and  filed  as  a  judgment  roll,  until  Novem- 
ber 24,  1856, — long  after  the  time  prescribed  by  the  statute, 
and  of  the  sale;  and,  even  then,  a  copy  of  the  final  judgment 
was  omitted  from  the  roll,  although  the  judgment  itself  had 
been  duly  entered  in  the  judgment  book.  At  that  time, 
and  for  a  long  time  afterward,  the  original  draft  of  the 
judgment  signed  by  the  judge,  and  filed  in  the  case,  was  in 
the  hands  of  the  commissioner,  and,  doubtless  (though  it 
does  not  so  affirmatively  appear),  for  the  purpose  of  the 
reference,  all  the  papers  were,  from  time  to  time,  also  in 
the  hands  of  the  commissioner.  Ample  opportunity  for 
loss  was  afforded,  and  no  little  neglect  occurred.  Some  of 
the  papers  may  have  been  lost  during  that  time,  and  for  that 
reason  may  have  been  omitted.  If  so,  the  rights  of  parties 
purchasing  cannot  .be  affected  by  the  carelessness  of  the 
clerk  in  performing  the  manual  duty  of  keeping  and  attach- 
ing together  the  proper  papers  designated  by  the  statute  as 
constituting  the  judgment  roll.  (Lick  v.  Stockdale,  18  Cal. 
223;  Sharp  v.  Lumley,  34  Cal.  614.)  In  this  case,  during 
the  long  delay  in  attaching  together  the  papers  to  form  a 
judgment  roll,  some  were  mislaid,  and  others  may  well  have 
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been  lost.  But  however  this  may  be,  the  Court  is  a  superior 
Court,  and  under  the  authorities  cited,  when  the  records  of 
such  Court  is  silent,  all  intendments  are  in  favor  of  the 
judgment.  In  such  cases,  that  is  to  say,  when  the  record  is 
silent,  it  certainly  does  not  show  aflElrmatively  a  want  of 
jurisdiction.  Looking  to  the  judgment  roll  alone,  in  this 
cas3,  a  want  of  jurisdiction  is  not  disclosed  by  the  record. 
The  most  that  can  possibly  be  said  is  that  it  does  not 
aflBirmatively  show  a  service  on  the  infant  in  any  mode  recog- 
nized by  law ;  but,  as  we  have  seen,  this  is  insufficient  to 
invalidate  a  judgment  on  a  collateral  attack. 

If  it  is  admissible  to  go  outside  of  the  judgment  roll  to 
the  files  and  minutes  of  the  Court  for  the  purpose  of  im- 
peaching the  record — but  it  is  not — {Uahn  v.  KeUy,  supra) 
we  find  nothing  more  in  this  case  of  an  affirmative  character 
tending  to  impeach  the  judgment.  We  simply  find  the  same 
absence  of  the  material  facts,  that  is  found  in  the  roll  or 
record.  But,  upon  looking  at  the  order  appointing  a  guar- 
dian ad  lilem  in  the  case  of  Eaton  v.  Palmer  et  al,,  in  which 
the  defective  service  exists,  if  anywhere,  we  find  a  recital  in 
the  order,  that,  ''it  appearing  to  the  satisfaction  of  the 
Court,  from  the  said  petition  and  consent  (consent  to  act  as 
guardian),  and  the  other  papers  and  certificates  on  file  in 
said  action,  that  the  said  infant  defendant,  Franklina  C.  Gray, 
is  under  the  age  of  fourteen  years;  that  she  is  a  necessary 
party  to  the  complete  determination  of  the  controversy  in 
the  said  action;  and  that  the  service  of  the  summons  in  the 
said  action  upon  her  has  been  completed  upwards  of  ten 
days,  it  is,  on  motion  of  Glassell  and  Leigh,  attorneys  for 
the  said  plaintiff*,  ordered  that  Henry  S.  Foote  be,  and  he 
is  hereby  appointed  guardian  ad  litem,''  etc.,  etc.  This  is 
an  express  adjudication  that  there  was  a  service,  and  the 
Court,  certainly,  had  jurisdiction  to  determine  this  question. 
The  evidence  upon  which  it  acted  may  have  been  subse- 
quently lost.  The  record  certainly  contains  nothing  to  con- 
tradict it.  And  this  adjudication  is  of  itself  sufficient  to 
sustain  the  judgment  when  collaterally  attacked,  if  we  can 
look  outside  the  judgment  roll  at  all.  {Sargent  v.  State  Bank 
of  Indiana,  12  How.  384-5;  Grignons  Lessees  v.  Asior  ei  aL, 
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2  How.  340-1,  319;  Foorhees  v.  Bayik  of  United  Slates,  10  Peter, 
472-3;  Ertoin  v.  Lewis,  7  How.  181;  Landesy,  Brard,  10 
How.  370-1;  Licky.  Stockdale,  18  Cal.  223;  HaJm  v.  Kelhj, 
supra.)  In  Ertcin  v.  Lewis^  the  Court  say,  "We  hold  that 
wherever  a  judgment  is  given  by  a  Court  having  jurisdiction 
of  the  parties  and  of  the  subject  matter,  the  exercise  of 
jurisdiction  warrants  the  presumption,  in  favor  of  the  pur- 
chaser, that  the  facts  which  were  necessary  to  be  proved  to 
confer  jurisdiction  were  proved."  (7  How.  181.)  In  Sar- 
gent V.  State  Bank  of  Indiaiia  {supra  384)  the  recital  was, 
**It  appearing  to  the  Court  now  here,  that  proper  legal 
notices  having  been  given  of  the  motion,  it  is  by  the  Court 
ordered,"  etc.;  and  the  Court  say  (p.  385),  "the  real,  veri- 
table record  informs  us  that  legal  and  sufficient  notice  was 
given  to  the  heirs  of  Samuel  Sargent,  but  whether  by  this 
paper  [a  paper  found  among  the  files,]  or  in  what  other 
mode  (except  that  it  was  legal  and  sufficient),  we  are  not 
told,  and  are  not  at  liberty  in  this  case  to  indulge  in  infer- 
ences against  the  verity  of  the  record.  It  is  a  principle  well 
settled,  too,  in  judicial  proceedings,  that  whatever  may  be 
the  power  of  a  superior  Court  in  the  exercise  of  regular  ap- 
pellate jurisdiction,  to  examine  the  acts  of  an  inferior  Court, 
the  proceedings  of  a  Court  of  general  and  competent  juris- 
diction cannot  be  properly  impeached  and  re-examined  col- 
laterally by  a  distinct  tribunal,  one  not  acting  in  the  exer- 
cise of  appellate  power.  To  permit  the  converse  of  this 
principle  in  practice,  would  unsettle  nine  tenths  of  the  rights 
and  titles  in  any  community,  and  lead  to  infinite  confusion 
and  wrong."  The  syllabus  in  Grigiioris  Lessees  v.  Asfor  et 
cd.y  is  :  "It  was  for  the  Court  to  decide  upon  the  existence 
of  the  facts,  which  gave  jurisdiction ;  and  the  exercise  of 
jurisdiction  warrants  the  presumption,  that  the  facts  which 
were  necessary  to  be  proved,  were  proved"  (2  How.  319). 
And  the  Court  say  :  "The  granting  the  license  to  sell  is  an 
adjudication  upon  all  the  facts  necessary  to  give  jurisdiction, 
and  whether  they  exist  or  not,  is  wholly  immaterial,  if  no 
appeal  is  taken;  the  rule  is  the  same,  whether  the  law  gives 
an  appeal  or  not;  if  none  is  given  from  the  final  decree,  it  is 
conclusive  on  all  whom  it  concerns."     (Id.  340). 
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In  Vooi^liees  v.  Bank  of  tlie  United  Stake,  land  of  a  non- 
resident debtor  was  sold  under  a  proceeding  in  attachment. 
It  was  "contended  by  counsel  for  plaintiff  in  error,  that  all 
.  the  requisitions  of  the  law  are  conditions  precedent;  which 
must  not  only  be  performed  before  the  power  of  the  Court 
to  order  a  sale,  or  the  auditors  to  execute  it  can  arise,  but 
that  strict  performance  must  appear  on  record."  (10  Pet. 
471.)  But  the  Court  say  on  this  point,  **The  process  which 
they  adopted  was  the  same  as  prescribed  by  the  law ;  they 
ordered  a  sale,  which  was  executed,  and  on  the  return 
thereof,  gave  it  their  confirmation.  This  was  the  judgment 
of  a  Court  of  competent  jurisdiction  on  all  the  acts  pre<;ed- 
ing  the  sale,  affirming  their  validity  in  the  same  manner  as 
their  judgment  had  affirmed  the  existence  of  a  debt.  There 
is  no  principle  of  law  better  settled  than  that  every  act  of  a 
Court  of  competent  jurisdiction  shall  b6  presumed  to  have 
been  rightly  done,  till  the  contrary  appears;  this  rule  applies 
as  well  to  every  judgment  or  decree  rendered  in  the  various 
stages  of  their  proceedings,  from  the  initiation  to  their  com- 
pletion, as  to  their  adjudication  that  the  plaintiff  has  a  right 
of  action.  Every  matter  adjudicated  becomes  a  part  of  their 
record;  which  henceforth  proves  itself,  without  referring  to 
the  evidence  on  which  it  has  been  adjudged. 

**In  this  case  the  Court  issued  an  order  of  sale,  agreeably 
to  law,  which  having  been  returned  by  the  auditors,  and 
*  being  inspected,  the  Court  grant  judgment  of  confirmation 
thereon.'  It  is,  therefore,  a  direct  adjudication  that  the 
order  of  sale  was  executed  according  to  law.  They  had  un- 
doubted authority  to  render  such  a  judgment;  and  there  is 
nothing  on  the  record  to  show  that  it  was  not  rightfully  ex- 
ercised. If  the  defendants'  objections  can  be  sustained,  it 
will  be  on  the  ground  that  this  judgment  was  false;  and  that 
the  order  of  sale  was  not  executed  according  to  law,  because 
the  evidence  of  its  execution  was  not  of  record.  The  same 
reason  would  equally  apply  to  the  non-residence  of  the  de- 
fendant within  the  State,  the  existence  of  a  debt  due  the 
plaintiff,  or  any  other  creditor,  which  is  the  basis  on  which 
the  whole  proceeding  rests.  The  auditors  are  equally  silent 
on  the  evidence  upon  which  they  reported  that  debts  were 
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due  by  the  defendant,  as  on  the  evidence  and  notice  of  due 
publication;  but  no  one  could  pretend  that  the  judgment 
that  the  debts  reported  were  due,  shall  be  presumed  to  be 
false.  Though  the  able  and  ingenious  argument  of  the 
defendant  has  not  been  directed  at  this  part  of  the  judgment 
of  the  Court  of  Common  Pleas,  the  grounds  of  objection 
are  broad  enough  to  embrace  it;  for,  in  resting  their  case 
on  the  only  position  which  the  record  leaves  them,  they 
necessarily  affirm  the  general  proposition  that  a  sale  by 
order  of  a  Court  of  competent  jurisdiction,  may  be  declared 
a  nullity  in  a  collateral  action,  if  their  record  does  not  show 
affirmatively  the  evidence  of  a  compliance  with  the  terms 
prescribed  by  law  in  making  such  sale.  We  cannot  hesi- 
tate in  giving  a  distinct  and  unqualified  negative  to  this 
proposition,  both  on  principle  and  authority  too  well  and 
long  settled  to  be  questioned."     (10  Pet.  472.) 

And  in  Lick  v.  Siockdale  (18  Cal.  223),  the  recital  of  ser- 
vice was  held  conclusive,  even  when  the  question  was  pre- 
sented on  appeal  from  the  judgment.     The  Court  say: 

"Several  assignments  of  error  are  made: 

"Ist.  That  the  judgment  roll  does  not  show  that  the 
Court  ever  acquired  jurisdiction  over  the  person  of  Stock- 
dale,  one  of  the  defendants;  but  the  finding  of  the  Court  is 
that  the  defendant  was  duly  served  with  process,  and  this 
recital  is  sufficient  to  show  that  the  Court  had  jurisdiction. 
The  judgment  does  not  depend  upon  the  performance  of 
the  clerical  duty  of  making  up  the  judgment  roll,  or  the 
preserving  of  the  papers.  It  is  enough  if  the  facts  exist 
which  are  required  to  give  jurisdiction  to  the  Court;  and 
the  finding  in  this  case  is  that  they  do  exist,  though  the 
summons  and  returns — the  usual  evidence — may  have  been 
lost  or  mislaid." 

In  Hart  v.  Seixds  (21  Wend,  40),  the  Court  went  still  fur- 
ther, probably  too  far,  when  the  case  is  on  appeal.  So  in 
the  case  in  hand,  the  appointment  of  a  guardian  ad  liiemy 
the  recital  of  the  service  of  process  in  the  order  (or  whether 
recited  or  not),  the  subsequent  proceeding  ordering  a  sale, 
confirmation  of  sale,  etc.,  are  as  much  an  adjudication  that 
the  proper  proceedings  had  been  taken,  as  the  several  pro- 
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ceedings  referred  to  were  adjudications  upon  a  similar 
point  in  the  eases  cited,  and  in  several  of  those  cases  the 
defendants  were  non-residents.  And  there  is  nothing  in 
the  record,  or  even  in  the  files,  or  other  evidence  intro- 
duced, outside  the  technical  record,  inconsistent  with  the 
adjudication.  There  is  simply  a  failure  to  state  in  the 
record,  as  it  now  exists,  what  the  evidence  as  to  one  par- 
ticular upon  the  question  of  due  service  was,  and  under  the 
authorities  cited,  and  especially  in  the  case  of  Hahn  v. 
Kelley,  the  presumption  that  the  Court  had  the  necessary 
evidence  and  properly  adjudicated  the  question,  must  pre- 
vail in  this  collateral  attack. 

It  has  been  earnestly  urged  that  this  presumption  in  favor 
of  the  record  does  not  prevail  when  it  appears  that  the 
party  to  be  served  resides  out  of  the  State,  and  beyond  the 
territorial  jurisdiction  of  the  Court;  that  it  only  applies 
when  the  party  resides,  or  is  presumed  to  reside,  within  the 
territorial  jurisdiction  of  the  Court;  that  when  the  record 
shows,  as  in  this  case,  that  the  party  to  be  served  is  not 
within  the  territorial  jurisdiction  of  the  Court,  the  pre- 
sumption is  changed,  and  that  the  record  must  affirmatively 
show  the  performance  of  all  acts  necessary  to  give  jurisdic- 
tion of  the  person  in  such  an  action,  and  this  was  once  so 
held  by  this  Court.  But  aside  from  that  case,  I  do  not  find 
this  position  thus  broadly  stated  sustained  by  the  authori- 
ties, and  with  deference  to  the  opinion  in  the  case  referred 
to,  I  can  find  no  substantial  ground  for  making  this  distinc- 
tion. The  authorities  cited  by  plaintiff's  counsel  do  not 
appear  to  me  to  sustain  the  position.  They  are  cases 
depending  upon  different  principles,  in  actions  purely  and 
strictly  personal,  which  will  be  briefly  alluded  to  in  the 
course  of  this  opinion,  but  which,  it  appears  to  me,  have  no 
application  to  this  case,  or  to  the  class  of  cases  to  which 
this  belongs.  The  presumption  in  favor  of  the  validity  of 
judgments  of  superior  courts  in  cases  where  there  is  a  mode 
provided  by  law  for  acquiring  jurisdiction  for  the  purposes 
of  the  action,  are  not  made  to  rest  on  the  fact  that 
the  parties  to  the  proceeding  reside  within  the  territorial 
jurisdiction    of   the    Court,    but    upon    the   character   of 
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the  Courts  themselves,  and  the  great  principles  of  pub- 
lic policy  which  require  that  some  confidence  should  be 
reposed  in  the  proceedings  of  the  higher  judicial  tribunals 
of  the  land.  The  law  of  California,  as  of  most  other  States, 
provides  means  by  which  jurisdiction  of  the  parties  in  cer- 
tain cases  may  be  acquired,  both  when  they  reside  within 
and  without  the  territorial  jurisdiction  of  the  Court.  The 
means  in  the  case  of  residents  may  be,  and  they  usually 
are,  different  from  those  prescribed  in  cases  of  non-resi- 
dents. But  the  Court  can  no  more  acquire  jurisdiction  of 
a  resident  without  pursuing  the  course  prescribed  by  law 
to  acquire  jurisdiction  of  such  resident,  than  it  can  acquire 
jurisdiction  of  a  non-resident,  without  pursuing  the  course 
prescribed  for  acquiring  jurisdiction  of  such  non-resident, 
and,  in  the  latter  case,  it  as  clearly  has  jurisdiction  to  deter- 
mine for  itself  whether  it  has  acquired  jurisdiction,  as  in 
the  former.  In  determining  tliat  question  it  exercises  the 
same  kind  of  judicial  functions  as  it  would  in  determining 
whether  it  has  acquired  jurisdiction  of  a  resident,  and  hav- 
ing jurisdiction  to  determine  the  question,  and  having 
determined  it,  in  a  case  where  the  law  provides  for  acquir- 
ing jurisdiction  of  a  non-resident,  is  not  the  adjudication 
entitled  to  the  same  credit,  and  are  not  the  same  presump- 
tions as  to  the  correctness  of  the  determination  to  prevail, 
in  the  one  case,  as  in  the  other  ?  Are  not  the  same  princi- 
ples of  public  policy  as  applicable  to  one  as  to  the  other  ? 
If  not,  why  not?  It  rests  upon  those  who  maintain  a  differ- 
ent doctrine  to  present  some  solid  reason  for  making  the 
distinction.  In  Hahn  v.  KeUey,  34  Cal.  426-7,  one  of  the 
justices  observes  on  this  point: 

''The  Court  exercises  the  same  functions  and  the  same 
jurisdiction  in  determining  whether  there  was  a  service, 
whether  personal,  and  the  evidence  is  the  certificate  of  the 
Sheriff,  or  affidavit  of  a  party  competent  to  serve  the  pro- 
cess, or  by  publication,  and  the  evidence  is  by  the  affidaviit  of 
the  printer.  And  I  see  no  reason  why  the  same  presump- 
tion should  not  arise  in  one  case  as  in  the  other.  It  is  a 
record  in  either  case,  for  the  statute  makes  it  so  in  one  case 
as  well  as  in  the  other.     And  the  record  must  be  tried  by 
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itself  alone.  There  is  no  new  jurisdiction,  either  as  to  the 
person  or  subject  matter  conferred  on  the  Court  by  the 
statute  authorizing  service  by  publication  of  summons. 
The  service  is  made  in  cases  involving  the  ordinary  process 
of  the  Court.  Only  the  mode  of  serving  process  is  modified 
in  certain  cases  within  its  ordinary  jurisdiction. 

**In  somejof  the  States  a  service  was  formerly,  and,  doubt- 
less, now  is,  made  by  leaving  a  copy  of  the  summons  at  the 
residence  of  the  defendant,  with  some  person  of  suitable 
acre  and  discretion,  or  at  his  last  known  place  of  residence. 
I  am  not  aware  that  any  different  rule  of  presumptions  in 
courts  of  record  was  applied  to  the  record  of  a  domestic 
judgment  on  a  service  of  this  kind,  from  that  applied  to  a 
service  upon  the  party  himself.  Yet  this  can  no  more  be 
called  a  personal  service  than  a  service  by  publication. 
The  only  question  at  last  is,  was  there  a  service  in  any 
legal  mode?  and  the  Court  has  jurisdiction  to  determine 
that  question.  If  the  Court  determining  the  question  is  a 
Court  of  Record,  the  judgment  record  imports  absolate 
verity,  and  whatever  that  says  must  be  taken  as  true.  If 
the  record  in  fact  does  not  speak  the  truth,  the  only  remedy 
of  the  party  is  to  attack  it  directly  on  appeal,  or  in  the 
Court  of  which  it  is  a  record,  if  under  the  circumstances  it 
can  there  be  corrected,  or  by  some  direct  suit  or  proceed- 
ing known  to  the  law  to  vacate  it."  (See  also  Id.  415;  and 
Coit  V.  Haven,  30  Conn.  199;  Vooy-hies  v.  Bank  U,  S.y  10  Pet. 
469;  Sargeant  v.  Siaie  Bank  of  Indiana,  12  How.  385,)  which 
were  cases  of  non-residents  and  absentees. 

I  will  now  notice  some  of  plaintiff's  authorities  on  the 
points  before  discussed.  In  the  case  of  D'Arcy  v.  Kdchum  e< 
al.,  (11  How.  166,)  cited  by  plaintiff,  the  record  stated  affirm- 
atively that  there  was  no  service  {Id,  166).  In  HollingS" 
ivorth  V.  Barhour,  (4  Pet.  466,)  the  party  *'did  not  claim  as 
locator  "  {la,  473),  and  the  case  was  not  within  the  statute 
authorizing  a  service  by  publication.  The  whole  proceed- 
ing was  unauthorized,  as  the  Court  was  not  empowered  to 
obtain  jurisdiction  in  the  mode  attempted  {Id,  474r-6).  In 
BosioeWs  Lessees  v.  Otis,  (9  How.  348),  the  Court  did  not 
have  jurisdiction  of  the  particular  subject  matter  in  contro- 
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versy,  in  the  mode  of  procedure  adopted,  and  there  was  no 
authority  under  the  statute  to  proceed  against  the  person, 
or  against  the  land  without  a  service  on  the  person.  The 
case  of  Hai^ns  v.  Hardeman  et  aL,  (14  How.  334,)  was 
not  a  case  of  collateral  attack.  The  Court  below  upon  a 
direct  attack  while  the  proceedings  were  still,  *'as  it  were,  m 
/m,"  by  motion  as  a  substitute  for  a  writ  of  error  coram 
vobui  or  audita  querela,  had  set  the  judgment  aside  {Id,  345-6, 
337).  This  action  was  thereupon  affirmed  upon  writ  of 
error.  Besides  the  record  disclosed  what  the  service  was. 
The  Court  say,  also,  that  there  is  **less  show  of  objection 
to  such  action  on  the  part  of  the  Court,  as  it  affects  the 
rights  of  no  third  parties,  but  is  limited  in  its  consequences 
to  the  parties  to  the  suit  only."  {Id,  346).  And  even  in  this 
case,  it  is  worthy  of  remark,  that  three  of  the  Justices  of  the 
Supreme  Court  dissented.  The  inapplicability  of  the  other 
cases  cited  on  this  point  by  plaintiffs,  upon  examination  will 
be  found  to  be  equally  obvious.  They  are,  with  but  few 
exceptions,  cases  strictly  personal,  wherein  judgments  for 
money  have  been  rendered  against  non-residents  where 
there  was  no  possibility  of  a  personal  service,  and  where, 
also,  there  was  no  provision  of  law  whatever  for  procuring 
a  constructive  service;  and  the  question  has  arisen  in  a  sub- 
sequent suit  between  the  same  parties,  upon  the  judgment, 
in  the  State  where  the  defendant  resides.  The  question  is 
presented  when  the  transcript  of  the  personal  judgment  is 
offered  in  evidence  in  the  foreign  jurisdiction,  and  consti- 
tutes the  very  basis  of  a  new  action.  In  such  cases  it  has 
been  held  that  the  judgment  may  be  attacked  collaterally  on 
tlie  ground  of  want  of  jurisdiction  of  the  person,  and  this, 
even  when  the  record  affirmatively  shows  a  personal  service 
in  due  form — that  the  fact  of  service  may  be  inquired  into 
-without  regard  to  what  appears  in  the  record.  In  short,  no 
force  at  all  is  given  to  the  record  on  the  question  of  jurisdic- 
tion beyond  mere  prifna  Jacie  evidence.  And  in  that  class  of 
cases,  where  the  courts  have  gone  so  far  in  disregarding  the 
record  of  a  foreign  judgment,  it  is  not  surprising  that,  on 
the  issue,  as  to  whether  jurisdiction  of  the  person  has  been 
acquired,  proof  that  the  defendant  did  not  reside  within  the 
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territorial  jurisdiction,  should  be  regarded  as  raising  a  pre- 
sumption that  there  was  no  personal  service  sufficient  at 
least  to  require  the  record  to  rebut  it  by  an  affirmative 
showing  of  service. 

This  would  be  but  a  reasonable  presumption,  and  espe- 
cially so,  since  the  law  of  the  State  provided  no  mode  of 
acquiring  jurisdiction  by  even  a  constructive  service.  In 
such  cases  it  has  been  held  that  the  fact  of  an  appearance, 
as  well  as  a  service,  affirmatively  shown  by  the  record,  may 
be  disproved  against  the  record.  It  is  apparent  that  the 
ordinary  rules  relating  to  records  do  not  apply  at  all  to  this 
class  of  cases.  Those  cases  clearly  depend  upon  a  different 
principle  from  that  involved  in  the  case  in  hand,  as  was  said 
in  Granger  v.  Clark,  22  Me.  130;  and  this  is  the  class  of 
cases  in  which  the  presumption  insisted  on  by  the  plaintiff 
has  been  indulged.  The  case  of  Boi'den  v.  Fitch,  15  John, 
is  one  of  the  exceptions.  The  judgment  in  that  case  was 
for  a  divorce  obtained  in  Vermont  by  publication.  It  was 
held  invalid  in  New  York,  for  want  of  personal  service 
within  the  territorial  jurisdiction  of  the  Court.  But  this 
decision  would  scarcely  be  regarded  as  law  at  this  day. 

The  established  doctrine  now  is,  as  I  understand  it,  in 
cases  of  divorce,  that  the  decree  is  regarded  as  acting  upon 
the  stxiius  of  the  parties.  It  is  substantially  treated  as  in 
the  nature  of  a  proceeding  in  rem.  The  status  of  the  par- 
ties corresponding  to  the  rem  in  proceedings  in  rem;  and 
now,  I  believe,  decrees  of  divorce  upon  service  by  publica- 
tion against  absent  and  non-resident  parties  in  States  where 
constructive  service,  in  this  mode,  is  authorized  by  statute, 
are,  upon  the  principle  indicated,  regarded  as  valid  in  other 
States.  If  they  are  not,  then  thousands  of  citizens,  at  this 
day,  must  occupy  very  perilous  positions.  Besides,  the 
question  is  a  very  different  one,  when  arising  between  the 
same  parties,  upon  the  presumption  of  the  record  in 
evidence  as  the  foundation  for  the  recovery  of  a  new  judg- 
ment for  the  amount  of  money  recovered  by  the  old  judg- 
ment, from  that  which  arises  when  the  judgment  has  been 
executed  by  a  sale,  and  the  question  is,  whether  within 
the  same  territorial  jurisdiction,  a  third  party  has  acquired 
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a  title  to  land  by  virtue  of  such  judgment  and  sale.  In  the 
first  case,  the  question  is,  does  the  defendant  in  the  judg- 
ment owe  the  money  to  the  plaintiff?  It  is  the  old  matter 
in  litigation  over  again.  If  the  demand  is  just,  it  may  be 
established  in  some  other  mode;  if  unjust,  a  recovery  cer- 
tainly ought  not  to  be  had.  In  the  other  case,  it  is  whether 
a  stranger  is  entitled  to  consider  the  judgment  of  a  superior 
Court  to  be  what  it  appears  to  be?  May  he  repose  any 
confidence  in  the  action  of  Courts  ?  May  he  act  on  the  pre- 
sumption that  a  superior  Court  has  discharged  its  duty,  and 
properly  determined  the  question  of  its  own  jurisdiction,  or 
must  he  deal  with  its  judgments  at  his  peril  ?  But  when  a 
domestic  judgment,  even  of  the  class  referred  to,  is  pre- 
sented between  the  same  parties,  as  a  basis  of  a  recovery  in 
another  action,  the  record  cannot  be  contradicted,  nor  can 
its  validity  be  impugned,  unless  the  want  of  jurisdiction 
affirmatively  appears  on  the  face  of  the  record  itself.  (  Toion 
of  Huntington  v.  Tow7i  oj  Charhtte,  15  Vermont,  48;  Qranger 
V.  Clark,  22  Me.  128;  Coit  v.  Havmw,  30  Conn.  199;  Cook  v. 
Darling,  18  Pick.  393.) 

It  is  insisted  by  plaintiff,  that  the  decree,  in  which  the 
sale  in  question  took  place  was  purely  against  the  person, 
and  that  no  valid  judgment  against  the  person  can,  in  any 
case,  be  had  without  personal  service  within  the  territorial 
jurisdiction  of  the  Court.  While  I  admit  that  the  proceed- 
ing is  not  strictly  a  proceeding  in  rem,  I  also  think  it  is  not 
strictly  a  proceeding  against  the  person.  The  subject  mat- 
ter of  the  controversy  w^as  a  partnership.  The  object  was 
to  establish  a  partnership,  tilleged  to  have  existed  within 
the  territorial  jurisdiction  of  the  Court,  which  had  become 
dissolved  by  the  death  of  one  of  the  partners,  to  take  an 
account  of  the  partnership  business,  wind  up  and  settle  the 
affairs  of  the  concern,  and  distribute  among  the  parties  in- 
terested the  assets,  which  assets  were  also  within  the  terri- 
torial jurisdiction  of  the  Court.  The  non-resident  defend- 
ants were  not  themselves  partners,  but  only  interested  as 
heirs  of  the  deceased  partner.  The  property  claimed  to 
belong  to  the  partners  consisted  of  both  personalty  and 
realty.     There  was  no  decree  asked  or  made  against  the 
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persons  of  the  defendants,  or  affecting  any  property  otber 
than  the  alleged  partnership  property  within  the  territorial 
jurisdiction  of  the  Court.  The  proceeding  is  qnasi  in  rem, 
as  it  only  operates  upon  specific  property,  like  an  attach- 
ment proceeding ;  a  proceeding  to  foreclose  a  mortgage ;  or 
to  quiet  title  to  real  estate.  In  BosivelVs  Lessees  v.  Otis  et  aL, 
the  Court  say:  "Jurisdiction  is  acquired  in  one  of  two  ways; 
first,  as  against  the  person  of  the  defendant,  by  the  service 
of  process;  or  secondly,  by  a  procedure  against  the  i)rop- 
erty  of  the  defendant,  within  the  jurisdiction  of  the  Court. 
In  the  latter  case,  the  defendant  is  not  personally  bound  by 
the  judgment  beyond  the  property  in  question.  It  is  imma- 
terial whether  the  proceeding  against  the  property  be  by  an 
attachment,  or  bill  in  chancery.  It  must  be  substantially  a 
proceeding  in  rem,  A  bill  for  the  specific  execution  of  a 
contract  to  convey  real  estate,  is  not  strictly  a  proceeding  in 
7  em  in  ordinary  cases,  but  where  such  a  procedure  is  au- 
thorized by  statute  on  publication,  without  personal  service 
of  process,  it  is  substantially  of  that  character."  (9  How. 
348.) 

These  observations  are  applicable  to  the  case  in  hand.  It 
is  substantially,  though  not  strictly  or  technically,  a  proceed- 
ing in  rem.  It  is  one  of  that  class  of  cases  wherein  it  is 
necessary  to  acquire  jurisdiction  of  non-resident  parties  in- 
terested, for  the  purpose  of  affecting  the  status  of  the  parties 
with  reference  to  other  parties,  and  to  specific  property, 
and  the  specific  property  itself,  in  some  other  mode  than  by 
personal  service.  Unless  a  constructive  service  could  be 
obtained  valid  for  the  purpose,  it  woidd  be  impossible  to 
wind  up  a  partnership  through  the  medium  of  courts  by 
proceedings  as  to  some  of  the  parties  in  invitumy  when  the 
partners  reside  in  different  States.  It  is  one  of  a  class  of 
cases  everj'where  recognized  as  proper  for  acquiring  juris- 
diction by  constructive  service,  when  the  laws  in  terms  au- 
thorize it.  The  statute  of  California  provided  for  acquiring 
jurisdiction  by  publication  of  summons,  and,  I  have  no 
doubt,  that  when  the  statutory  mode  is  pursued  in  siioh  a 
case,  the  judgment  or  decree  of  the  court  disposing  of  the 
property  is  binding,  as  to  the  property,  upon  the  non-resi- 
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dent  parties.     Jurisdiction  is  thus  acquired  for  the  purposes 
of  the  case  in  a  lawful  mode,  although  a  party  is  absent. 
Whereas,  in  the  case  before  referred  to,  of  a  purely  per- 
sonal judgment,  there  was  no  possibility  of  acquiring  juris- 
diction of  the  parties  by  any  kind  of  service  known  to  the 
law.    In  a  colla:;eral  attack  upon  the  judgment  in  such  a 
case  as  that  now  under  consideration,  the  question  of  juris- 
diction must  be  determined  upon  the  same  principles  as  are 
applied  when  the  question  is,  whether  jurisdiction  has  been 
acquired  of  the  person  of  a  resident  defendant.    In  the  case 
of  Hahn  v.  Kelly,  so  often  referred  to,  the  defendant,  Jones, 
in  the  action  to  foreclose  the  mortgage,  was  in  Washington, 
D.  C,  at  the  time  of  the  service,  or  attempted  service,  by 
publication.     That  case  settles  the  law  for  the  State  of  Cali- 
fornia; and,  I  believe,  upon  solid  principles.     From  knowl- 
edge derived  from  a  large  experience,  judicial  and  other- 
wise, in  the  State  of  California,  I  very  much  doubt,  whether, 
under  any  rules  less  favorable  to  the  sanctity  of  judgments 
of  our  superior  courts,  when  presented  for  review  in  collat- 
eral proceedings,  than  that  established  in  Hahn  v.  Kelly,  a 
judgment  could  be  found  in  the  State,  rendered  during  the 
first  ten  years  of  its  judicial  history,  upon  service  by  publi- 
cation, that  would  stand  the  test  of  judicial  scrutiny.     And 
yet,  owing  to  the  transitory  character  of  our  population, 
during  that  tinxe,  the  titles  to  vast  amounts  of  real  estate 
now  depend  upon  the  validity  of  just  such  judgments.   Pub- 
lic policy  demands  that  some  confidence  should  be  reposed 
in  the  judgments  of  our  highest  tribunals,  and  titles  derived 
through  sales  sanctioned  by  judicial  decrees,  should  not, 
years  afterward,  be  lightly  declared  invalid.     To  adopt  a 
different  rule  in  this  court  from  that  established  as  the  law 
of  the  State,  would  be  to  make  the  rights  of  the  parties  de- 
pend  upon  the  particular  court  administering    the  laws 
within  the  same  territorial  jurisdiction  in  which  the  action 
is  brought,  and  not  upon  the  laws  of  the  State  of  California, 
which  we,  in  cases  of  this  kind,  are  supposed  to  administer. 
Although  this  court  may  be  regarded,  as  in  some  sense,  a 
different  jurisdiction  from  the  State  courts,  yet  it  has  the 
same  territorial  jurisdiction,  and  administers  the  same  gen- 
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eral  laws  as  the  State  courts,  and  the  judgments  of  the  latter, 
in  the  said  actions  of  Gi*ay  v.  Palmet*  and  Eaton  v.  Palmer, 
must  be  regarded  in  this  court,  for  the  purpose  in  hand,  as 
domestic,  and  not  foreign  judgments.  Since  the  decision  in 
Hahn  v.  Kelly,  it  has  not  only  been  affirmed  by  the  Supreme 
Court  of  the  State  in  numerous  instances,  but  it  has  also  been 
heretofore  followed  in  this  court.  (Manuscript  opinion  of 
Hoffman,  J.,  in  Prieio  v.  Wells  et  ah,  Oct.  Term,  1869.) 

That  the  papers  constituting  the  judgment  roll  under  the 
statute  were  not  attached  together  bj  the  clerk  till  long 
after  the  sale,  and  that  a  copy  of  the  final  judgment  or  de- 
cree was  then  omitted  by  tlie  clerk  cannot  affect  the  rights 
of  the  parties.  The  law  required  the  judgment  to  be  en- 
tered in  a  book  to  be  called  a  judgment  book,  and  a  copy  to 
be  annexed  to  the  judgment  roll.  I  take  it  that  the  original 
judgment,  so  entered  in  the  judgment  book  is,  at  least,  a 
record  of  as  great  solemnity  as  the  copy  attached  to  the 
judgment  roll..  Under  the  statute,  the  judgment  is  in  a 
condition  to  be  executed  as  soon  as  entered,  and  before  the 
papers  are  attached  together  to  form  a  roll,  and  before  dock- 
eting. So  held  in  Sharp  v.  Lumley,  34  Cal,  614,  and  other 
subsequent  cases.  (See  also  Gray  v.  Palmer  et  aL ,  28  Cal. 
419-20.)  The  latter  case  is  an  appeal  from  the  final  judg- 
ment of  the  District  Court  dismissing  the  case  involved  in 
this  controversy  after  the  reversal  of  the  judgment  in  ques- 
tion. But  the  appeal  was  not  taken  in  time,  and  the  ques- 
tion as  to  the  propriety  of  dismissing  the  action  could  not 
be  determined. 

There  is  nothing  in  plaintiff's  point  that  the  commission- 
er's deed  is  void,  because  the  sale  is  recited  to  have  been 
made  under  the  decree  of  Oct.  27th,  1855,  when  it  was  in 
fact  made  under  the  decree  of  April  7th,  1856.  In  point  of 
fact,  strictly  speaking,  the  recital  in  the  deed  is  only  that 
V  James  D.  Thornton  was  appointed  commissioner  to  sell," 
etc.,  under  said  decree,  and  this  is  strictly  true.  It  was 
under  that  decree  that  he  was  appointed  commissioner  to 
sell.  By  the  terms  of  that  decree,  he  was  directed  to  sell 
in  pursuance  of  the  directions  in  that  decree,  arid  of  such 
further  directions  as  the  court  should  give. 
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And  again  in  the  final  judgment,  or  decree,  of  April  7th, 
1856,  the  commissioner  was  directed  **  to  proceed  to  sell  all 
the  property,  real  and  personal,  of  the  said  partnerships,  as 
directed  in  the  former  decree  of  this  court;"  and  it  was  **  fur- 
ther ordered"  in  said  final  decree  ''that  in  all  things  not 
otherwise  herein  provided  the  said  commissioner  do  observe 
and  obey  the  former  decree  herein  rendered;"  that  is  to  say, 
the  decree  of  October   27th,   1855.     The    commissioner, 
therefore,  did  sell  under  the  decree  of  October  27th,  1855, 
as  well  as  under  the  decree  of  April  7th,  1856,  for  the  latter 
decree  so  directed  him  to  do,  and  referred  to  the  earlier 
decree  for  specific  directions.     He  in  fact  sold  under  both 
decrees,  although  he  was  "appointed'.'  under  the  first.     In 
selling  under  either  he,  also,  necessarily,  sold  under  the 
other.     The  deed  does  not  in  terms  show  under  what  he« 
sold,  but  only  by  what  he  was  appointed.     In  advertising 
the  commissioner  stated  that  he  should  sell  under  both 
decrees,    expressly   referring  to  both  in  terms,  and  the 
report  of  the  sale  embraced,  as  a  part  of  the  report,  the 
advertisement  containing    said  recitals  of  both   decrees. 
The  report,  therefore,  shows  a  sale  under  both  decrees. 
The  report  of  sale  was  confirmed,  and  the  deed  made  in  pur- 
suance of  the  said  sale.     There  is  no  contradiction  of  the 
recitals  in  the  deed. 

Another  view,  which  seems  to  me  to  be  entirely  tenable, 
leads  to  the  same  result  as  to  the  title  of  the  land  in  ques- 
tion. Conceding,  for  the  purposes  of  this  view,  that  the 
judgment  or  decree  is  invalid  upon  its  face,  as  to  the  case 
of  Eaton  v*  Palmer^  et,  cd,,  1  do  not  see  why  the  decree  and 
sale  thereunder  are  not  valid  as  a  decree  and  sale  in  the 
case  of  Gray  v.  Palmer,  Eaion  et  al.  Although  the  two 
actions  were  consolidated  for  the  purpose  of  a  decree,  after 
a  trial  of  the  main  issues,  in  Gray's  case,  the  decree  is  by 
no  means  joint.  The  claims  of  William  H.  Gray  and  Eaton 
are  not  joint,  but  several  and  adverse,  and  the  portions  of 
the  decrees  applicable  to  each  are  severable.  In  the  case 
of  Gray  v.  Pdlmer,  Eaton  et  al.,  there  can  be  no  doubt  as  to 
jurisdiction  of  the  infant  on  the  face  of  record,  and,  as  we 
have  before  seen,  this  was  so  held  by  the  Supreme  Court 
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of  this  State  on  appeal.     There  was,  then,   in  that  case, 
jurisdiction  of  the  subject  matter,  and  of  all  the  parties  for 
the  purpose,  of  that  action.     Eaton  was  a  defendant  in  that 
action,  and  he  set  up  in  his  answer  as  a  defense  in  part, 
against  Gray's  action,  and  as  a  basis  for  affirmatiye  relief, 
the  same  facts  which  are  alleged  in  his  complaint  in  his 
own  action,  and  it  was  indispensable  to  ascertain  all  the 
facts  as  to  his  rights,  in  order  to  determine  the  rights  of 
the  plaintiff  Gray,  and  decree  the  relief  to  which  he  was  en- 
titled; and  it  is  by  no  means  clear  that,  under  the  system 
in  force  in  California,  Eaton  was  not  entitled  to  obtain  his 
relief  in  that  action.     But,  however  this  may  be,  in  that  case 
it  was  found  that  the  partnership  of  W.  H.  Gray  and  Frank- 
lin C.  Gray,  was  subordinate  to  the  partnership  of  Eaton 
.and  Franklin  C.  Gray,  and  it  was  impossible  to  determine 
the  rights  of  the  plaintiff  Gray,  in  the  action  of  Gray  v. 
Palmer ,  Eaton  etaL,  without  ascertaining  all  the  facts,  and 
taking  the  several  accounts,  precisely  as  they  were  ascer- 
tained and  taken  in  tlie  consolidated  actions.     It  was  also 
necessary  to  make  the  sale  in  order  to  distribute  to  plaintiff 
Gray,  his  share  of  the  partnership  assets  in  the  same  way  it 
was  made.     So  the  findings,  statement  of  the  accounts  and 
decree  for  a  sale,  are  precisely  as  they  necessarily  would 
have  been  in  order  to  afford  Wm.  H.  Gray  the  relief  to 
which  he  was  entitled,  if  Eaton  had  never  commenced  the 
suit  of  Ealon  v.  Falmei*  ei  aL,  or  having  commenced  it,  it 
never  had  been  consolidated  with  the  other.     If  there  is 
anything  wrong  in  the  decree,  the  wrong  does  not  consist 
in  the  statement  of  the  accounts  in  determining  the  share 
belonging  to  Gray;  or  in  ordering  a  sale  and  directing  the 
share  of  Gray  in  the  partnership  assets  to  be  paid  to  him; 
for  all  this  would  necessarily  have  been  done  in  his  own 
separate  action,  just  exactly  as  it  Wc  s  done  (the  pleadings 
in  that  action  required  all  this  to  be  done),  but  it  consists 
in  erroneously  distributing  the  balance  after  Gray  received 
his  share;  and  in  this  Gray  had  no  concern  whatever.    He 
was  only  bound  to  look  to  his  own  rights,  and  having  ascer- 
tained and  secured  them,  he  was  not  responsible  for  the 
disposition  which  the  Court  might  make  of  that  part  of  the 
funds  which  belonged  to  others. 
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The  facts  determined  then,  so  far  as  Gray  is  concerned, 
and  the  decree  of  sale  are  precisely  such  as  were  necessary 
in  the  action  of  Gray  v.  Palmei\  Eaioix  et  al,^  and  such  as  they 
would  have  been  if  the  action  of  Eaton  v.  Palmer  had  never 
been  connected  with  it.  No  good  reason  is  perceived  why  the 
judgment  and  sale  were  not  entirely  valid  as  a  judgment  or 
decree  and  sale  in  that  action.  If  the  balance  of  the  pro- 
ceeds of  sale,  after  setting  apart  to  Gray  the  amount  belong- 
ing to  him,  was  improperly  distributed,  that  was  no  concern 
of  Gray's,  or  of  the  purchasers  under  the  sale.  They  were 
not  bound  to  look  to  the  application  of  the  proceeds.  It  is 
enough  that  the  rights  of  Gray  required  just  such  a  decree 
and  sale,  and  that  there  was,  in  fact,  such  a  decree  as  was 
necessary  to' afford  him  the  proper  remedy,  and  a  regular 
sale  in  pursuance  of  the  decree. 

The  decrees,  in  fact,  were  treated  as  several  in  the  Su- 
preme Court  of  California  on  appeal.  In  Gray  v.  Palmer 
et  al,,  the  entire  decree  was  reversed  on  the  ground  of  in- 
sufficiency of  evidence  to  sustain  it;  and  in  Eaton  v.  Palmer 
it  was  only  reversed  as  to  the  infant,  for  error  in  appointing 
a  guardian  ad  litem  before  a  service  of  process,  and,  as  we 
have  seen,  the  exigencies  of  the  case  of  Gi^ay  v.  Palmer  et  aL, 
required  the  sale  of  all  the  property  and  a  determination  as 
between  Gray  and  the  other  parties  of  all  the  other  matters 
adjudged  in  the  decree. 

There  was,  then,  a  valid  decree  and  sale  in  the  suit  of 
Gray  v.  Palmer.  Just  such  a  decree  and  sale  as  would  have 
been  necessary  had  there  been  no  consolidation,  and  no 
such  suit  at  all  as  Eaton  v.  Palmer. 

Defendant's  counsel,  also  maintain  that  as  the  Court  had 
jurisdiction  of  all  the  parties  in  Gray  v.  Palmer,  by  the 
consolidation  of  that  action  by  the  consent  of  the  parties 
to  it,  with  the  other  action  oi  Eaton  v.  Palmer,  the  Court 
acquired  jurisdiction  of  the  parties  in  both,  and  cite  Busteed 
V.  Gates  (4  Dana  436),  to  sustain  the  proposition.  They  also 
insist,  that,  although  an  infant  be  not  served,  yet,  if  a 
guardian  ad  litem  be  in  fact  appointed,  an  1  he  appears  and 
defends  the  action,  the  judgment  is  erroneous  only,  and 
not  void;  and  the  cases  of  Busteed  v.  Gates  (4  Dana,  430- 
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37) ;  U,  S.  Bank  v.  Cochnn  (9  Dana,  396),  and  Bennivg- 
fidd  V.  Reed  (6  B.  Mon.  106),  appear  to'  sustain  this  proposi- 
tion, but,  upon  the  view  taken  in  this  case,  it  is  unnecessarj 
to  decide  these  points. 

If  wrong  on  the  main  proposition,  as  to  the  yalidity  of 
the  entire  decree,  at  the  time  of  the  sale,  the  defendant 
claims,  that,  at  worst,  it  was  valid  as  to  all  parties  except 
the  infant,  Franklina  0.  Gray,  and  that  the  sale  passed  the 
title  to  Mrs.  Gray's  half  of,  or  interest  in,  the  property;  that 
defendant,  therefore,  has  the  title  to  one  half  the  premises 
in  controversy,  and  in  any  event  the  recovery  must  be 
limited  to  one  undivided  half.  All  the  parties  appeared  in 
both  actions  except  the  infant,  and  there  was  a  valid  service 
and  appointment  of  guardian  ad  litem^  and  appearance  by 
said  guardian  in  the  case  of  Gray  v.  Palmer;  and  the  other 
action  of  Eaton  v.  Palmer^  in  which,  if  in  either,  there  was 
no  service,  the  judgment  was  never  reversed  as  to  any  of 
the  defendants  except  the  infant.  The  judgment  in  that 
case  still  stands  as  to  all  others.  Is  the  judgment  neces- 
sarily void  as  to  all,  because  it  did  not  affect  the  rights  of 
one  of  the  parties?  Or  was  the  judgment  and  sale  vidid  as 
to  the  parties  over  whom  the  Court  had  jurisdiction?  If  the 
latter  is  the  true  state  of  the  law,  then  the  title  to  the  inter- 
est of  all  the  parties,  except  the  infant,  passed  by  the  sale, 
leaving  the  rights  of  the  infant  unaffected.  In  that  case, 
she  became  a  co-owner  of  the  property  with  the  purchasers 
instead  of  with  her  mother,  and  such  a  change  in  no  way 
affects  her  legal  rights  to  the  property.  It  is  legally  a 
matter  of  no  moment  to  her,  who  her  co-owners  are. 

Evidently  the  Supreme  Court  of  California,  did  not  r^ard 
the  judgment'  as  void,  as  to  all  the  parties  because  it  was 
irregular  as  to  the  infant,  for  if  this  had  been  its  view,  the 
judgment  when  found  to  be  void  as  to  all,  because  irregular 
as  to  one,  would  have  been  reversed  as  to  all.  But  it  was 
not  so  reversed.  It  was  only  reversed  as  to  the  infant,  and 
it  stands  to-day  as  to  all  the  other  parties,  and  this  action 
of  the  Court  recognizes  its  validity.  Does  not  this  adjudi- 
cation become  the  law  of  this  case  whatever  the  rule  may  be 
as  to  others?     {£x  parte  Watkins,  3  Pet.  206;  6  Cr.  267.) 
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It  is  olaimed  on  the  part  of  the  plaintiff,  that  the  infant 
was  a  necessary  or  indispensable  party  to  the  action,  and 
that  being  a  necessary  or  indispensable  party,  the  Court 
had  no  jurisdiction  to  make  a  decree  that  would  affect  any 
of  the  parties  without  first  acquiring  jurisdiction  as  to  such 
infant*  There  are  many  cases  to  the  effect  that  the  Court 
will  not  proceed  to  a  decree  in  the  absence  of  a  necessary 
party,  but  so  far  as  they  have  been  brought  to  my  notice, 
the  question  in  every  case  was  raised  somewhere  in  the  pro- 
gress of  the  cause,  whereupon  the  Court  declined  to  proceed 
to  a  decree,  or  upon  appeal  from  the  decree.  But  assuming 
the  infant  to  be  a  necessary  party,  the  Court  in  this  case, 
did,  in  fact,  proceed  to  a  decree,  without  any  objection 
being  made  for  want  of  parties,  or  want  of  service  on  the 
infant,  and  the  decree  was  finally  executed  by  a  sale.  No 
case  has  been  called  to  my  attention,  in  which  it  was  held, 
that,  ai3  to  those  who  were  parties,  such  a  decree  is  void, 
when  called  in  question  collaterally,  or,  that  the  parties, 
who  were  before  the  Court,  and  permitted  the  Court,  in 
fact,  to  proceed  to  a  decree,  and  the  decree  to  be  executed 
by  a  sale,  without  objection,  were  not  bound  by  the  sale. 
The  rights  as  between  them,  or  their  successors,  and  the 
absent  parties  may  not  have  been  effectually  determined, 
but  why  is  it  not  sufficient  to  substitute  the  purchasers  to 
the  rights  of  those  who  were  parties?  Story,  in  his  work  on 
**  Equity  Pleadings,"  states  the  rule  as  to  when  the  objection 
for  want  of  parties  may  be  taken,  and  the  consequences  of 
not  bringing  the  proper  parties  before  the  Court,  thus : 

**  If  the  proper  parties  are  not  made,  the  defendant  may 
either  demur  to  the  bill,  or  take  the  objection  bv  way  of 
plea  or  answer;  or  (subject  to  the  considerations  above 
suggested),  when  the  cause  comes  on  to  a  hearing,  he  may 
object  that  the  proper  parties  are  wanting;  or  the  Court 
itself  may  state  the  objection,  and  refuse  to  proceed  to  make 
a  decree;  or,  if  a  decree  is  made,  it  may,  for  this  very  de- 
fect, be  reversed  on  a  rehearing  or  on  an  appeal;  or  if  it  be 
not  reversed,  yet  it  will  bind  none  but  the  parties  to  the 
suit,  and  those  claiming  under  them,  so  that  all  the  evils  of  a 
fruitless  or  inadequate  litigation  may  sometimes  be  visited 


342  Galpin  v.  Page.         [Cir.  Ct. 

Opinion  of  the  Court — Sawyer,  J.  [Sept. 

upon  the  successful  party  in  the  original  suit,  bj  leaving  his 
title  still  open  to  future  question  and  controversy."  (Sec. 
75.)  If  a  decree  is,  in  fact,  made,  and  not  reversed  for 
want  of  necessary  parties,  there  is  no  intimation  here,  that 
it  would  not  be  binding  upon  those  who  were  parties,  and 
suffered  the  decree  to  be  made  without  objection.  On  the 
contrary,  the  inference  is  plainly  the  other  way,  for  the 
learned  author  says,  ''  it  will  bind  none  but  the  parties  to 
the  suit,  and  those  claiming  under  them,"  and  that  the  evils 
of  a  fruitless  and  inadequate  litigation  may  be  visited  upon 
the  successful  party  by  leaving  it  open  to  future  controversy. 
Had  he  supposed  the  parties  brought  in  were  not 
bound  in  any  degree  whatever,  he  would  certainly  have 
said  so  here,  for  the  occasion  called  for  it,  whereas, 
what  he  did  say,  plainly  indicates  that  he  regarded  the  rule 
to  be  otherwise.  The  rule  as  thus  stated  is  substantially 
repeated  in  sections  236  and  541.  (See  also  to  the  same 
eflfect,  1  Dan.  Ch.  P.  341.  Hickok  v.  Scribner,  3  John.  Cas. 
317,  and  cases  cited  in  note  4  to  section  236.) 

Judge  Story  further  observes,  that,  **  The  mere  non- 
joinder of  a  proper  party  cannot  avail  the  defendant  in  a 
bill  of  review,  unless  it  appears  to  his  prejudice;  and  there 
is  the  more  reason  for  this  nile,  because  the  absent  person 
is  not  barred  by  the  decree,  but  may  in  another  suit  vindi- 
cate his  rights."  The  case  of  TVJiitiiig  v.  BarJc  of  Untied 
Slates,  13  Pet.  14,  cited  fully  sustains  the  note.  If  the 
Court  would  not  sustain  a  bill  of  review  on  the  application  of 
one  of  the  defendants,  on  the  ground  of  error  in  proceeding  to 
a  decree  in  the  absence  of  a  party,  it  certainly  ought  not  to  be 
regarded  as  void  as  to  those  who  are  parties.  In  the  case 
now  in  hand,  suppose  the  absent  party  had  chosen  to  ac- 
quiesce in  the  decree  as  originally  entered,  and  had  never 
attempted,  or  should  never  attempt,  to  reverse  it,  or  set  up 
any  claim  against  it,  in  what  particular  would  Mrs.  Gray,  or  the 
other  parties,  who  claim  nothing  in  privity  with  the  infant, 
have  been  injured  or  interested  ?  They  had  their  day  m 
Court,  and  their  rights  were  disposed  of;  other  parties  suc- 
ceeded to  their  interest,  who  thereby  became  jointly  inter- 
ested with  the  infant  in  their  stead.     In  Whiting  v.  United 
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Stales  Bank,  supra,  the  Court  say:  "  Breckenridge,  the 
absent  party,  is  not  barred  in  the  original  decree,  because 
he  is  no  party  thereto,  and,  therefore,  his  interest  cannot 
be  prejudiced  thereby.  But  if  they  were,  he,  and  he  alone, 
has  a  right  to  complain,  and  to  seek  redress  from*  the  Court; 
and  not  the  plaintiffs,  who  are  not  his  representatiyes,  or 
intrusted  with  the  vindication  of  his  rights.  Breckenridge 
has  made  no  complaint,  and  sought  no  redress."  (Id.  14.) 
These  remarks  would  seem  to  apply  as  well  to  the  position 
of  the  parties  to  this  suit,  and  the  infant  defendant. 

While  I  incline  to  the  view  that  the  sale  is  valid,  as  to 
all  the  other  parties  interested,  even  if  void  as  to  the  infant, 
yet  upon  the  view  taken  upon  the  main  propositions  in- 
volved, it  is  not  necessary  to  decide  the  point  now,  and 
for  that  reason,  I  have  not  fully  examined  the  authori- 
ties, and  I  do  not  desire  to  be  understood  as  expressing  a 
positive  opinion  upon  it.  I  only  allude  to  the  point  for  the 
purpose  of  calling  attention  of  plaintiff's  counsel  and  the 
appellate  Court  more  particularly  to  it,  in  case  the  cause 
should  be  taken  to  the  Supreme  Court  for  review,  and  my 
view  upon  the  main  proposition  be  found  erroneous. 

My  conclusion  is,  that  the  title  to  the  premises  in  contro- 
versy appears  to  be  in  the  defendant,  Lucy  B.  Page,  and 
that  she  is  entitled  to  judgment. 

Let  judgment  be  entered  for  defendant,  with  costs  of  suit. 


In  re  D.  Ghirardelli  &  Co.  Tx  Bankruptcy, 

District  Court,  District  of  California, 
September  16,  1870. 

1.  Bankbuptct — Suit  against  Bankrupt  in  State  Court. — On  an  applica- 
tion for  leave  to  ane  the  bankrupt  in  a  State  Court,  the  bankrupt  wiU 
not  enter  upon  the  inquiry,  whether  the  debt  be  one  from  which  the 
bankrupt  would  be  relieved  by  his  discharge  ;  but,  nemhlt^  that,  upon  a 
special  showing  that  the  right  of  the  creditor  might  be  lost  if  a  suit  were 
not  forthwith  commenced,  the  Court  might  allow  the  suit  to  be  brought 
and  prosecuted  so  far  as  might  be  necessary  to  save  rights. 
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Before  Hoffman,  District  Judge. 
John  B.  Felton  and  A,  D.  Spivcdoy  attorneys  for  bankrupt. 
Edward  J.  Pringle^  attorney  for  trustee. 
0,  Frank  Smith,  attorney  for  creditors. 

Hoffman,  J.  Certain  creditors  of  the  bankrupt,  in  this 
case,  hiEtve  applied  to  the  Court  for  leave  to  prosecute  suits 
against  him  for  debts  alleged  to  have  been  created  by  his 
defalcation,  while  acting  in  a  fiduciary  capacity,  to  wit. :  as 
administrator  of  the  estates  of  certain  parties  deceased. 

The  application  is  opposed  by  the  trustee  api>ointed  by 
the  creditors. 

The  twenty-first  section  of  the  Bankrupt  Act  provides,  that 
"no  creditor  whose  debt  is  provable  under  this  Act  shall  be 
allowed  to  prosecute  to  final  judgment  any  suit  at  law  or  in 
equity  therefor  against  the  bankrupt,  until  the  question  of 
the  debtor's  discharge  shall  have  been  determined." 

The  case  presented  is  clearly  within  the  terms  of  this 
prohibition. 

It  is  urged,  however  that  inasmuch  as  the  debts  in  ques- 
tion will  not  be  released  by  the  discharge,  there  can  be  no 
reason  for  restraining  suits  to  enforce  them  until  the  happen- 
ing of  an  event  which  can  in  no  way  aft'ect  the  creditors' rights. 

But  to  this  limitation  of  the  general  language  of  the  twen- 
ty-first section  there  are  grave  objections. 

The  object  of  the  provision  was  to  prevent  the  bankrupt 
from  being  harassed  during  the  proceedings  to  obtain  his 
discharge,  by  suits  to  recover  provable  debts.  This  object 
would  be  in  a  great  measure  defeated,  if,  on  the  mere  alle- 
gation that  the  debt  was  incurred  by  the  bankrupt  while 
acting  in  a  fiduciary  capacity,  or  was  created  by  fraud,  the 
creditor  could  institute  and  carry  to  final  judgments  suits 
before  the  ordinary  tribunals. 

The  only  ground  for  refusing  the  stay  of  proceedings, 
which  the  bankrupt  Court  is,  by  section  twenty-first,  requir- 
ed to  grant,  would  be  the  fact  that  the  debt  is  of  the  charac- 
ter mentioned  in  the  thirty-second  section. 

But  that  fact  might  be  disputed,  and  before  the  Coort 
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could,  a  protracted  and  expensive  inyestigation  might  be 
necessary.  But  this  investigation  would  in  no  respect  be  a 
final  adjudication,  for  if  a  suit  in  a  State  Court  should  be 
commenced  after  the  discharge,  to  which  the  dischai^e  should 
be  pleaded  as  a  bar,  the  truth  of  the  plaintiff's  replication, 
that  the  debt  was  excluded  from  the  operation  of  the  dis- 
charge would  be  open  to  inquiry  and  would  necessarily  be 
passed  upon  by  the  Court. 

So,  too,  if  no  discharge  should  be  granted,  the  investiga- 
tion by  this  Court,  into  the  nature  and  origin  of  the  debt, 
would  be  wholly  useless. 

The  stay  authorized  by  the  statute  is  but  temporary.  It 
terminates  with  the  decision  of  the  Court,  on  the  question 
of  the  discharge,  or  sooner,  if  there  be  unreasonable  delay, 
on  the  part  of  the  bankrupt  in  endeavoring  to  obtain  his 
discharge. 

The  attempt  to  determine  in  advance,  what  will  be  the 
effect  of  the  discharge  upon  particular  debts,  when,  as  yet, 
it  is  not  known  whether  any  discharge  will  be  granted,  seems 
premature  and  unnecessary. 

The  creditor,  the  debt  to  whom  was  created  by  fraud,  is 
not  more  inconvenienced  by  the  temporary  suspension  of 
his  right  to  sue,  than  the  ordinary  creditor  who  may  know 
of  facts  which  will  prevent  the  discharge,  but  yet  is  pro- 
hibited from  suing.  In  neither  case  will  the  proceedings  in 
bankruptcy  be  a  bar  to  a  subsequent  suit.  But  in  both, 
the  statute  requires  that  a  temporary  stay  of  proceedings 
shall  be  granted  by  the  Court. 

The  provisions  of  the  26th  section,  with  regard  to  the 
arrest  of  the  bankrupt,  have  no  application  to  the  subject 
we  are  considering. 

That  section  enacts  that  **  Ho  bankrupt  shall  be  liable  to 
arrest  during  the  pendency  of  the  proceedings  in  bank- 
ruptcy in  any  civil  suit,  unless  the  same  is  founded  on 
some  debt  or  claim  from  which  his  discharge  in  bankruptcy 
would  not  release  him." 

The  27th  general  order  provides  that  a  bankrupt  so  ar- 
rested may  be  brought  before  the  District  Court  by  habeas 
corpus,  and  if  it  be  ascertained  that  the  process  on  which 
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he  is  arrested  has  been  issued  for  the  collection  of  any 
claim  provable  in  bankruptcy,  he  shall  be  discharged. 

It  would  seem  that  this  general  order  carries  the  exemp- 
tion of  the  bankrupt  from  arrest  further  than  is  warranted 
by  the  statute.  For  the  latter  by  plain  implication  allows 
an  arrest  for  a  debt  or  claim  from  which  the  bankrupt  would 
not  be  released  by  his  discharge.     (7n  re  Galaer,  1  B.  K.  73.) 

In  the  case  of  Seymour  (6  Int.  Rev.  Rec.  p.  60,)  it  was 
held  by  the  District  Judge  for  the  Southern  District  of  New 
York  that  the  provisions  of  the  21st  section  do  not  extend 
to  suits  to  collect  debts  from  which  the  bankrupt  would  not 
be  released  by  his  discharge  in  bankruptcy.  But  in  the 
case  of  Rosenberg,  (2  B.  R.  84,)  the  same  learned  Judge 
reconsidered  this  opinion,  and  held  that  section  21  must  be 
construed  to  include  all  suits  to  recover  debts  provable 
under  the  Act.  His  reasons  are  substantially  those  given 
in  this  opinion.  His  large  experience  and  the  great  atten- 
tion he  has  bestowed  upon  the  Bankrupt  Act  and  questions 
arising  under  it,  entitle  his  mature  and  well  considered 
opinion,  especially  where  he  admits  a  previous  error,  to  the 
greatest  consideration. 

But  while  the  Act  forbids  the  maintaining  or  the  prosecu- 
tion to  final  judgment  of  any  suit  for  a  debt  provable  under 
the  Act,  it  does  not  in  terms  prohibit  the  commencement  of 
such  a  suit.  Whenever,  therefore,  it  appears  that  the  suit 
is  one  to  which  the  discharge  in  bankruptcy  might  be  no 
bar,  and  that  if  not  commenced  forthwith  the  statute  of 
limitations  might  run  against  it,  or  that  service  might  not 
be  obtained  upon  the  bankrupt,  or  that  testimony  might  be 
lost,  I  am  inclined  to  think  the  Court  might  permit  the  suit 
to  be  commenced  for  the  purpose  of  (saving  the  statute, 
effecting  a  service,  or  securing  the  testimony.  When  these 
objects  are  attained,  the  suit  could  be  stayed  to  await  the 
determination  of  the  question  of  the  debtor's  discharge,  or 
the  expiration  of  a  reasonable  time  therefor. 

But  a  special  showing  should  in  such  case  be  made,  and 
leave  to  prosecute  would  be  granted  only  so  far  as  might  be 
absolutely  necessary  to  secure  the  creditor's  rights. 

No  such  showing  has  been  made  in  this  case,  and  I  am, 
therefore,  of  opinion  that  the  application  should  be  denied. 


Dist.  Cal.]  United  States  v.  Pico.  347 

1870.]  Opinion  of  the  Court — Hoffman,  J. 


United  States  v.  Pio  Pico.. 

District  Court,  District  op  California, 
September  21,  1870. 

1.  Mkxican  Grant. — Claimants'  title  confirmed  on  the  equity  of  a  permis- 
sion to  occupy  provisionally,  and  on  ancient  possession. 

Before  Hoffman,  District  Judge. 
L.  D,  Laiimei\  TJ.  S.  District  Attorney. 
WdUams  &  Thornton,  attorneys  for  claimant. 

Hoffman,  J.  It  appears  in  this  case  that  Pio  Pico,  on 
the  twenty-second  day  of  March,  1831,  petitioned  Governor 
Victoria  for  a  provisional  grant  of  the  rancho  of  '*  Jamul.'' 

On  the  twentieth  April,  the  Governor  granted  to  the  peti- 
tioner the  right  provisionally  to  occupy  one  sitio  on  the 
place  called  "  Jamul,"  for  the  purpose  of  cultivating  the 
lands,  keeping  his  stock  thereon,  etc.,  etc. 

On  the  nineteenth  July,  Santiago  Arguello,  military  com- 
mander of  San  Diego,  and  in  charge  of  the  civil  jurisdiction 
of  the  same,  in  conformity  with  the  Governor's  decree,  put 
Pio  Pico  in  provisional  possession  of  the  land,  assigning  to 
him  boundaries,  which  are  described  in  his  report. 

Pico  thereupon  built  a  house  upon  the  rancho,  and  occu- 
pied it  with  his  family  and  servants  until  1838,  when  he  was 
driven  off  by  an  incursion  of  the  Indians,  and  his  house  burnt. 

After  this  time  the  rancho  appears  to  have  been  in  charge 
of  Juan  Foster,  his  brother-in-law. 

On  Dec.  23,  1845,  Pio  Pico,  who  was  then,  as  first  vocal 
of  the  Departmental  Assembly,  acting  Governor,  presented 
a  petition,  setting  out  the  provisional  grant  previously  ob- 
tained by  himself,  and  praying  a  title  for  the  land.  On  this 
petition  he  issued  a  regular  title  to  himself,  but  immediately 
transmitted  the  expediente  to  the  Departmental  Assembly, 
by  whom  it  was  referred  to  the  appropriate  committee,  and 
on  the  favorable  report  of  the  latter,  was  finally  approved. 

In  1853,  Gen.  Burton,  late  of  the  United  States  Army, 
acquired  Flo  Pico's  title,  under  a  sale  made,  it  is  said. 


348  United  States  v.  Pico.  [Dist.  Ct. 

Opinion  of  the  Conrt — Hoffman,  J.  [Sept. 

withoat  authority.,  by  Juan  Foster.  Pio  Pico  has  since  quit- 
claimed to  the  widow  and  heirs  of  Gen.  Burton  his  whole 
interest  in  the  premises. 

The  documentary  evidence  on  which  the  claim  rests,  is  of 
unquestioned  authenticity.  The  petition  of  Pio  Pico,  the 
Governor's  concession,  and  the  record  of  the  possession 
given  by  Arguello,  are  found  in  the  archives. 

Those  records  also  contain  the  expecUente  of  the  grant  by 
Pio  Pico  to  himself,  with  the  approval  of  the  Departmental 
Assembly.  The  grant  is  also  noted  in  HartnelFs  continuation 
of  Jimeno's  index,  and  in  the  book  known  as ' '  Toma  de  Kazon. " 

There  appears  no  room  for  doubt  that,  under  the  pro- 
visional grant,  Pio  Pico  took  possession,  built  upon,  and 
occupied  the  land  for  about  seven  years,  when  he  was 
driven  off  by  the  Indians,  and  that  he  continued  to  claim 
it,  and  exercise  control  over  it  by  his  brother-in-law  up  to 
the  time  when  it  was  sold  by  Foster  in  1851.  In  1853  Gen. 
Burton  acquired  the  title,  and  his  family,  and  that  of  his 
wife,  have  continued  in  the  possession  and  enjoyment  of 
the  land  up  to  the  present  time. 

I  do  not  deem  it  material  to  consider  in  the  abstract, 
whether  a  Governor  of  California  could,  under  the  coloniza- 
tion laws,  make  a  grant  to  himself,  or  what  validity  would 
in  all  cases  be  imparted  to  such  a  grant  by  the  approval  of 
the  Departmental  Assembly. 

It  may  well  be,  that  such  a  grant,  even  though  confirmed, 
if  made  by  Pio  Pico  in  the  last  days  of  his  power,  and  under 
the  expectation  of  the  impending  conquest  of  the  country — 
if  preceded  by  no  preliminary  concession,  occupation,  or 
settlement,  or  other  circumstance  which  would  create  an 
equity  in  the  grantee's  favor,  and  if  followed  by  no  fulfill- 
ment during  the  existence  of  the  former  government  of  those 
conditions,  which  under  their  system  constituted  the  consid- 
eration for  the  grant,  should  be  treated  as  invalid  by  the 
United  States.  But  in  this  case,  the  circumstances  are 
quite  different.  The  provisional  grant  gave  to  Pio  Pico  an 
inchoate  or  imperfect  right.  It  authorized  him  to  occupy 
and  improve  the  land  under  a  just  expectation,  if  not  an 
implied  promise  that  the .  full  title  should  be  given  him. 
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When  under  this  authority,  and  with  this  expectation,  he 
made  his  home  upon  the  land,  he  acquired  rights,  which, 
80  far  as  I  am  informed,  were  uniformly  respected  by  the 
former  government.  No  other  person  would  have  been 
able  to  obtain  a  grant  for  the  land,  and  his  own  application 
for  a  fuU  title  would  have  been,  unless  political  or  personal 
hostility  on  the  part  of  the  Governor  prevented,  at  once 
acceded  to. 

The  action  of  the  Departmental  Assembly,  whether  or 
not  it  be  regarded  as  giving  absolute  validity  to  his  own 
grant  to  himself,  is,  at  least,  a  recognition  of  his  equitable 
claims  and  of  his  right  to  be  secured  in  his  ancient 
possession. 

In  the  case  of  U.  S.  v.  Alviso,  the  Supreme  Court  recog- 
nized and  enforced  the  equities  growing  out  of  a  possession 
of  fourteen  years,  begun  under  a  provisional  permission  to 
occupy  while  the  expedienie  was  being  formed. 

In  the  case  at  bar  the  possession  had  continued  for  more 
than  sixteen  years  up  to  the  time  of  the  change  of  flags, 
since  that  time  it  has  continue(|  uninterrupted  and  undisputed 
up  to  the  present  moment,  a  period  from  its  commencement 
of  nearly  forty  years.  I  am  clearly  of  opinion  that  the 
manifest  justice  of  this  claim,  as  well  as  the  principles 
established  by  the  Supreme  Court,  demand  its  confirmation. 

A  decree  to  that  effect  in  favor  of  the  widow  and  heirs  of 
the  late  Gen.  Burton,  will  accordingly  be  entered. 


In  re  Lady  Bryan  Company. 

Circuit  Coitrt,  District  of  Nevada, 
September  26,  1870. 

1.  JuBisDiCTioN  OF  BxoiSTXB. — Where  a  petition  in  bankruptcy  is  filed  in 

the  name  and  on  behalf  of  a  corporation  without  proper  authority,  the 
Register  acquires  no  jurisdiction  to  adjudge  the  corporation  a  bankrupt. 

2.  AuTHOBiTY,  WHAT. — Under  the  provisions  of  the  thirty-seventh  section  of 

the  Bankrupt  Act,  the  filing  of  a  petition  on  behalf  of  a  corporation, 
can  only  be  **  duly  authorized  by  a  vote  of  the  majority  of  the  corpora- 
tors at  any  legal  meeting  called  for  the  purpose." 
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3.  Who  abe  Gorpobatcrs. — A    "corporator,"  within    the  meaning  of    the 

Act,  is  one  of  the  constitaents  or  stockholders  of  the  corporation. 

4.  Trustees  cannot  Authobize.— Although  the  management  of  the  affairs 

of  a  corporation  is  committed  by  the  laws  of  the  State  to  a  Board  of 
TrubteeSi  such  Board  cannot  authorize  the  filing  of  a  petition  in  bank- 
ruptcy, under  an  Act  of  Congress,  devolving  that  authority  upon  a 
majority  of  the  corporators  to  be  exercised  at  a  meeting  called  for  the 
purpose. 

6.  Obdeb  of  BflaisTEB  Vacated. — Where  the  Register  in  bankruptcy  ad- 
judged a  corporation  to  be  a  bankrupt  upon  a  petition  filed  upon  the 
authority  of  the  Board  of  Trustees, .  the  adjudication  was  set  aside  by 
the  District  Court  on  petition  of  an  attaching  creditor,  and  this  action 
affirmed  by  the  Circuit  Court. 

6.  Subsequent  Ratification. — A  ratification  of  the  action  of  the  Tmstees 
and  the  Register  by  the  stockholders,  after  the  adjudication  in  such  case, 
does  not  cure  the  defect  of  want  of  jurisdiction  of  the  Register  at  the 
commencement  of  proceedings,  and  at  the  time  of  the  adjudication. 

Before  Sawyer,  Circuit  Judge. 

Motion  of  a  creditor,  having  a  lien  by  attachment,  to 
vacate  the  order  adjudging  a  corporation  a  bankrupt. 

The  facts  are  as  follows : 

The  Lady  Bryan  Mining  Company  is  a  corporation  organ- 
ized under  the  laws  of  Nevada^  and  carrying  on  the  business 
of  mining  in  Storey  County.  On  August  15,  1870,  its 
Board  of  Trustees,  at  a  meeting  thereof,  authorized  George 
W.  Hopkins,  the  Secretary  of  the  Company,  to  file  a  peti- 
tion for  the  purpose  of  having  the  said  company  adjudged  a 
bankrupt.  The  petition  was  filed  pursuant  to  such  authority, 
August  17.  Thereupon  and  prior  to  August  31,  the 
Eegister  adjudged  the  corporation  to  be  a  bankrupt. 
August  29,  the  Board  of  Trustees  called  a  stockholders' 
meeting,  to  be  held  at  Virginia  Ciiy,  on  the  31st  of  ttat 
month.  A  meeting  of  the  stockholders  was  held  on  that 
day,  at  which  four  stockholders,  representing  thirteen 
thousand  three  hundred  and  eighty-nine  shares,  were  pres- 
ent. At  this  meeting  a  resolution  was  passed  ratifying  the 
action  of  the  Secretary  in  filing  the  petition,  and  of  the 
Kegister  adjudging  the  company  a  bankrupt. 

The  total  number  of  shares  into  which  the  capital  stock 
of  the  company  is  divided,  is  eighteen  thousand. 

Ely  Johnson,  the  moving  party,  is  a  creditor  having  a 
lien  by  attachment  upon  the  property  of  the  corporation. 
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Upon  these  facts  the  District  Court  held : 

1st.  That  the  Board  of  Trustees  had  no  power  to  author- 
ize the  Secretary  to  file  the  petition,  and  that  such  filing 
gave  the  Court  no  jurisdiction  to  adjudge  the  corporation  a 
bankrupt. 

2d.  That  the  only  reasonable  construction  of  the  words 
"  majority  of  the  corporators"  in  the  thirty-seventh  section 
of  the  Bankrupt  Act,  is,  that  interpretation  which  will  en- 
able the  holders  of  a  majoriiy  of  the  shares  of  the  capital 
stock  to  authorize  the  filing  of  a  petition  under  that  section. 

3d.  That  when  a  corporation  seeks  to  avail  itself  of  the 
provisions  of  the  Bankrupt  Act,  it  can  do  so  only  in  the 
mode  prescribed  by  the  act,  and  that  the  petition  in  bank- 
ruptcy can  only  be  filed  by  authoriiy  of  the  corporators 
holding  a  majority  of  the  shares  of  stock  given  at  a  legal 
meeting  called  for  that  express  purpose. 

4th.  That  where,  as  in  this  case,  the  commencement  of 
proceedings  is  unauthorized  and  void,  no  subsequent  rati- 
fication by  the  corporators  can  make  the  proceedings  valid. 
And  an  order  was  made  vacating  the  adjudication. 

After  the  entry  of  this  order  in  the  District  Court,  a  peti- 
tion was  filed  by  the  corporation  i^  the  Circuit  Court,  pray- 
ing that  it  might  be  reversed. 

Ttioa,  H.  WUliamSy  for  petitioner. 
B.  S,  Mesicky  for  petitioning  creditor. 

Sawyer,  Circuit  Judge.  I  am  satisfied  that  the  action  of 
the  District  Court,  in  vacating  the  order  of  the  Begister  in 
Bankruptcy,  is  correct.  The  petition  in  bankruptcy  was 
filed  without  proper  authority,  and  the  Begister  acquired 
no  jurisdiction.  The  petition,  under  the  thirty-seventh 
section,  must  be  "duly  authorized  by  a  vote  of  the  majority  of 
the  corporators  at  any  legal  meeting  called  for  the  purpose." 

No  other  petition  on  behalf  of  the  corporation,  can  be 
recognized  imder  the  Act.  A  **  corporator,"  as  understood 
both  in  the  law  respecting  corporations,  and  in  common 
speech,  is  **  one  who  is  a  member  of  a  corporation."  That 
is  to  say,  one  of  the  constituents,  or  stockholders,  of  the 
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corporation.     I  do  not  know  that  the  word  has  ever  been 
ased  in  any  other  sense. 

We  do  not  know  what  motive  induced  the  limitation  to 
corporators,  but,  probably,  it  was  supposed,  that,  in  a  mat- 
ter of  so  great  importance,  the  constituent  members  of  the 
corporation  ought  to  be  consulted.  Whatever  the  motive, 
this  is  the  provision  of  the  act,  and  we  are  not  authorized 
by  a  strained  or  fanciful  construction  to  make  it  something 
else.  It  is  the  province  of  Courts  to  interpret,  and  not  to 
make,  statutes. 

The  management  of  the  ordinary  business  of  corporations 
in  the  State  of  Nevada,  by  the  provisions  of  the  statutes  of 
the  State,  has  been  committed  to  a  Board  of  Trustees,  but 
it  does  not  follow  that  the  trustees  may  authorize  the  filing 
of  a  petition  in  bankruptcy  imder  the  Act  of  Congress. 
Congress  has  power  to  pass  a  general  bankrupt  act,  and  to 
prescribe  the  conditions  upon  which  the  benefits  of  the  act 
may  be  attained,  and  the  mode  of  procedure  for  their  attain- 
ment; and  when  prescribed,  those  conditions  must  be  com- 
plied with.  It  is  no  interference  with  the  State  laws 
respecting  corporations  to  require  the  consent  of  the  cor- 
porators in  person,  rathej:  than  of  the  Board  of  Trustees,  as 
a  condition  precedent  to  the  filing  of  a  petition  in  bank- 
ruptcy; and  this  condition  has  been  imposed  by  the  Bank- 
rupt  Act.  For  this  purpose  the  action  of  the  Board  of 
Trustees  cannot  be  regarded  as  the  action  of  the  corpora- 
tors. The  corporators  themselves  must  act  in  a  meeting 
"called  for  that  purpose." 

I  am,  also,  of  opinion,  that  the  act  of  the  Begister  being 
void  for  want  of  jurisdiction  at  the  time  the  order  was  made, 
a  subsequent  ratification  by  the  stockholders  could  not 
render  it  valid.  It  is  not  a  matter  of  agency^  so  far  as  the 
authority  of  the  Begister  is  concerned,  but  ot  jurisdiction. 

The  petition  itself  shows  the  authority  upon  which  it  whs 
filed,  to  be  a  resolution  passed  by  the  Board  of  Trustees, 
and,  consequently,  the  want  of  due  authority,  and  of  juris- 
diction, appears  upon  the  face  of  the  record. 

The  petition  must  be  denied,  and  the  order  of  the  District 
Judge  affirmed.     Ordered  accordingly. 
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John  Francis  et  aL  v.  The  Barque  Harrison,  etc., 
John  Kentfield  et  al.j  Intervenors. 

District  Court,  District  of  California, 
September  26,  1870. 

1.  ADMiRAiiTT. — ^Domestic  Matkbial  Men. — Mobtoaoeb. — The  lien  of  domes- 
tic material  men  will  be  enforced  against  proceeds  in  the  registry  in  prefer- 
ence to  the  demand  of  a  subsequent  mortgagee  of  the  vessel,  notwith- 
standing that  since  the  repeal  of  the  12th  rule  in  Admiralty,  such  liens 
cannot  be  enforced  in  this  Court  by  a  proceeding  in  rtm^  nor  in  the 
State  Courts  by  any  proceeding  which  involves  the  exercise  of  admiralty 
jurisdiction. 

Before  Hoffman,  District  Judge. 
Milton  AndroSy  proctor  for  intervenors. 

W.  W,  Cope,  proctor  for  mortgagee. 

Hoffman,  J.  The  question  presented  in  this  case  is 
whether  a  material  man  claiming  a  lien  under  the  laws  of 
this  State  upon  a  domestic  vessel,  is  entitled  to  payment 
out  of  the  surplus  proceeds  in  the  registry,  in  preference  to 
a  mortgagee  of  the  vessel. 

By  the  VI  chapter  of  the  Practice  Act  of  California,  it  is 
provided  that  all  steamers,  vessels,  etc.,  "shall  be  liable  for 
supplies  furnished  for  their  use  at  the  request  of  their  re- 
spective owners,  masters,  agents  and  consignees,  and  for  ma- 
terials furnished  for  their  construction,  repair  or  equipment." 

The  Act  further  provides,  "that  said  several  causes  of 
action  shall  constitute  liens  upon  all  steamers,  vessels  and 
boats,  and  have  priority  of  payment  in  their  order  herein 
enumerated,  and  shall  have  preference  over  all  other  de- 
mands; provided,  such  liens  shall  only  continue  in  force  for 
the  period  of  one  year  from  the  time  the  cause  of  action 
occurred." 

If  this  statute  be  constitutional  and  operative,  it  is  evi- 
dent that  the  material  man  has  by  law  a  lien  and  right  to 
priority  of  payment  in  preference  to  all  other  demands;  and 
that  this  right  must  be  recognized  by  the  Court  which  has 
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in  its  possession  the  surplus  proceeds  which  remain  after 
satisfying  the  maritime  liens  on  the  vessel. 

From  the  time  of  the  decision  in  the  case  of  the  Gen- 
eral Smith  (4  Wheat.  438),  the  Supreme  Court  has  held  in 
numerous  cases  that  no  lien  was  created  by  the  maritinie 
law  in  favor  of  material  men  supplying  domestic  ships  in 
their  home  ports. 

In  respect  to  demands  of  this  description,  "the  case  is 
governed,"  says  the  Supreme  Court,  "altogether  by  the 
municipal  law  of  the  State,  and  no  lien  is  implied  unless 
it  is  recognized  by  that  law."  (4  Wheat.  438;  Peyroux  v. 
Howard,  7  Peters,  324.) 

It  was  further  held  that  when  such  liens  were  recognized 
by  the  State  law,  they  might  he  enforced  in  the  District 
Courts,  according  to  the  course  of  the  admiralty. 

The  12th  rule  in  Admiralty,  adopted  by  the  Supreme 
Court  in  1844,  expressly  provides  "  that  proceedings  in  rem 
shall  apply  to  cases  of  domestic  ships  where  by  the  local 
law  a  lien  is  given  to  material  men  for  repairs,  supplies,  and 
other  necessaries."  No  recognition  could  therefore  be  more 
emphatic  of  the  constitutionality  of  State  laws  creating 
liens  of  this  description,  and  of  the  jurisdiction  of  the 
National  Courts  to  enforce  them. 

The  distinction  too,  between  the  rights  created  by  the 
State  law,  and  the  remedy  afforded  by  it,  was  also  recog- 
nised— for  the  National  Courts  enforced  the  right  by  an 
admirality  proceeding,  in  the  usual  form,  and  not  in  the 
manner  prescribed  by  the  State  law. 

In  1858,  the  12th  rule  was  repealed,  and  proceedings  in 
rem,  in  cases  of  domestic  ships  for  supplies,  repairs,  or 
other  necessaries,  were  prohibited. 

The  reasons  for  the  repeal  of  the  rule  are  given  by  the 
Court  in  the  case  of  the  St.  Laicreiwe  (1  Black.  522).  The 
Court  says:  "The  State  lien  was,  however,  enforced,  not  as 
a  right  which  the  Court  was  bound  to  carry  into  execution 
upon  the  application  of  the  party,  but  as  a  discretionary 
power  which  the  Court  might  lawfully  exercise  for  the  pur- 
pose of  justice,  when  it  did  not  involve  controversies  beyond 
the  limits  of  admiralty  jurisdiction," 
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The  Court,  after  referring  to  the  inconveniences  of  en- 
forcing such  liens  in  the  admiralty,  says : 

"Such  duties  and  powers  are  appropriate  to  the  Courts 
of  the  State  which  created  the  lien,  and  are  entirely  alien 
to  the  purposes  for  which  the  admiralty  power  was  created, 
and  form  no  part  of  the  code  of  laws  which  it  was  estab- 
lished to  administer."    (p.  531.) 

We  have  here  a  distinct  recognition  of  the  right  of  the 
States  to  create  liens  on  domestic  vessels  in  cases  where 
none  exists  by  maritime  law,  and  to  enforce  them  by  appro- 
priate proceeding. 

In  the  case  of  the  Belfast  (7  Wall.  645),  which  is  the 
latest  decision  on  the  subject,  it  is  held  that  the  States 
"may  create  these  liens,  and  enact  reasonable  rules  and 
regulations  for  their  enforcement." 

It  is  apparent,  therefore — 

1st.  That  the  contract  of  a  domestic  material  man  is  a 
maritime  contract,  and  of  admiralty  jurisdiction. 

2d.  That  it  may  still  be  enforced  in  the  admiralty  by  a 
suit  in  personam;  and  might  constitutionally  be  enforced  by 
a  proceeding  in  rem,  where  a  lien  has  been  by  the  State  law 
engrafted  on  the  contract.  But  that  on  grounds  of  con- 
venience this  proceeding  has  been  prohibited. 

3d.  That  liens  created  in  such  cases  by  State  laws  are 
valid,  and  the  States  may  provide  reasonable  rules  and 
regulations  for  their  enforcement  in  their  own  Coiyts. 

It  is  contended  that,  as  a  necessary  consequence  of  these 
propositions,  the  State  Legislatures  have  the  right  to 
authorize  a  proceeding  iti  rem  to  enforce  liens  created  by 
State  laws,  and  not  existing  under  the  maritime  law. 

In  support  of  this  view,  various  authorities  are  cited: 
The  Steamship  Circassia,  50  Barb.  490 ;  60  Barb.  501 ;  4 
111.  504;  4  Mo.  244;  41  Mo.  491;  2  Pars.  Adm.  L.  sees.  154-5; 
Am.  L.  Reg.  July,  1870.* 

It  is  urged  that  in  the  cases  of  The  Hoses  Taylor  (4 
Wall.  411),  and  Ilirie  v.  Trevor  (4  Wall.  555),  where  a 
contrary  doctrine  is  supposed  to  have  been  held,  the  liens 
attempted  to  be  enforced  in  the  State  Courts  by  a  proceed- 
ing in  rem,  were  not  liens  owing  their  existence  solely  to 
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the  State  law,  but  were  liens  created  by  the  general  law 
maritime. 

That  the  question  before  the  Court  was  as  to  the  validity 
of  a  pretension  avowedly  set  up  by  the  State  Courts  to 
exercise  general  admiralty  jurisdiction  concurrently  with 
the  United  States  Courts  of  Admiralty- 

That  the  right  of  the  States  to  authorize  proceedings  in 
rem  to  enforce  liens  created  by  State  laws,  was  not  in  ques- 
tion; and  that  the  language  of  the  Court  must  be  construed 
with  reference  to  the  circumstances  of  the  cases  presented. 

That  in  subsequent  cases  the  Supreme  Court  has  ex- 
plicitly declared  the  power  and  duty  to  enforce  liens  of  this 
class,  to  be  appropriate  to  the  Courts  of  the  State  which 
created  the  lien  {2he  St-  Laivretice,  ubi.  sup.), a,nd  that  the 
States  may  provide  for  their  enforcement,  **by  reasonable 
rules  and  regulations."  (The  Belfast,  vhi.  sup.)  That  the 
proceeding  in  rem  is  the  most  speedy,  appropriate  and 
effectual,  if  not  the  only  practical,  means  of  giving  effect  to 
these  liens.  That  to  deny  the  right  of  the  material  man  to 
avail  himself  of  that  proceeding  in  a  State  Court,  and  at 
the  same  time  to  decline  to  enforce  his  lien  in  the  admiralty, 
is  to  leave  him  without  a  remedy,  and  to  reduce  the  declar- 
ation of  the  validity  of  his  lien  to  the  announcement  of  a 
barren  proposition,  unaccompanied  by  any  substantial  right, 
or  available  means  of  enforcing  it. 

The  force  of  these  suggestions  is  admitted.  It  has  been 
recognized  in  the  cases  above  cited.  But  in  my  opinion  the 
answer  to  them  is  conclusive. 

In  the  cases  of  the  Moses  Taylor,  and  Hine  v.  Trevor,  the 
general  principle  is  established  that  **  whenever  the  District 
Courts  of  the  United  States  have  original  cognizance  of 
admiralty  causes  by  virtue  of  the  Act  of  1789,  that  cogni- 
zance is  exclusive,  and  no  other  Court,  State  or  Federal,  can 
exercise  it,  with  the  exception  always  of  such  concurrent 
remedy  as  is  given  by  the  common  law." 

"This,"  it  is  announced  in  Hine  v.  Irevor,  "must  be 
taken  as  the  settled  law  of  the  Court." 

It  is  also  in  those  cases  explicitly  declared  that  a  pro- 
ceeding ill  rem  is  not  a  remedy  afforded  by  the  common  law. 
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and  therefore  not  within  the  exception  which  saves  to  suitors 
such  concurrent  remedy  as  is  given  by  the  common  law. 

We  have  already  seen  that  the  contract  of  the  domestic 
material  man  is  of  original  admiralty  cognizance  in  the  Dis- 
trict Courts  of  the  T3nited  States.  The  case  therefore  clearly 
falls  within  the  principle  laid  down  by  the  Supreme  Court. 
To  interpolate  into  the  doctrine  as  announced  by  the  Court, 
the  exception  in  favor  of  proceedings  in  rem  to  enforce 
liens,  attached  by  State  laws  to  a  certain  class  of  maritime 
contracts,  would  not  onlv  be  inconsistent  with  the  Ian- 
guage  of  the  Supreme  Court,  and  with  the  principles  on 
which  the  decision  rests,  but  would  give  rise  to  great  em- 
barrassments and  perplexities. 

If  proceedings  in  rem  are  allowed  in  the  State  Courts,  to 
enforce  the  liens  in  question,  all  holders  of  maritime  liens 
should  be  allowed  to  intervene  and  establish  and  enforce  their 
claims  according  to  their  respective  priorities.  If  the  State 
Courts  proceed  to  adjudicate  upon  these  claims,  they  will 
unquestionably  be  exercising  admiralty  jurisdiction,  and 
might  do  so  to  any  extent  under  cover  of  a  proceeding  initia- 
ted by  the  domestic  lien  holder.  If  they  decline  to  enter- 
tain such  claims,  how  can  justice  be  done? 

Again. — If  the  holder  of  the  maritime  lien  should  resort 
to  the  Court  of  Admiralty,  a  conflict  of  jurisdiction  would 
ensue,  for  another  tribunal,  authorized  to  exercise  jurisdic- 
tion in  rem,  would  be  already  in  possession  of  the  vessel. 

The  State  Courts  are  necessarily  bound  to  pursue  exactly 
the  'provisions  of  the  statutes  under  which  they  acquire 
jurisdiction.  In  the  California  Act,  six  classes  of  cases  are 
enumerated,  in  which  alone  liens  are  to  be  enforced,  or,  it 
would  seem,  recognized — 

1.  For  services  rendered  on  board  vessels. 

2.  For  supplies  furnished  to  them. 

3.  For  materials  furnished  in  their  construction,  re- 
pairs, etc. 

4.  For  wharfage  and  anchorage  within  the  State. 

5.  For  non-performance  or  mal-performance  of  any  con- 
tract for  the  transportation  of  property  or  persons. 

6 — ^For  injuries  committed  by  them  to  persons  or  property. 
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These  liens  are  declared  to  have  priority  in  the  order  in 
which  they  are  enumerated^  and  the  provisions  of  the  law 
embrace  "all  steamers,  boats  and  vessels" — foreign  as  well 
as  domestic. 

When  judgment  is  obtained  against  any  vessel^  the  Sheriff 
is  directed  to  apply  the  proceeds  of  the  sale — 

1st — ^To  the  payment  of  the  wages  of  mariners^  boatmen, 
etc. 

2d — To  the  payment  of  the  judgment  and  costs. 

3d — To  pay  over  any  balance  to  the  owner,  master,  agent 
or  consignee,  who  may  have  appeared  in  the  action. 

The  rights  of  salvors,  the  holders  of  bottomry  bonds,  and 
perhaps  of  those  who  have  advanced  moneys  to  the  master, 
seem  thus  to  be  wholly  ignored,  while  an  attempt  is  made 
to  fix  the  respective  rank  of  liens,  some  of  which  are  con- 
fessedly maritime. 

The  Sheriff  is  directed  in  all  cases,  after  paying  any 
claims  for  wages,  to  apply  the  proceeds  to  the  satisfaction 
of  the  judgment — that  is,  the  payment  of  the  particular  lien 
on  which  suit  is  brought.  The  balance  he  is  to  pay  to  the 
owner  of  the  vessel. 

Neither  the  bottomry  bondholder  or  the  salvor  is  author- 
ized to  intervene  in  the  suit;  nor  is  either  allowed  by  the 
statute  to  attach  the  vessel  to  enforce  his  demand. 

No  provision  is  made  for  any  proclamation,  publication, 
or  other  notice  to  parties  interested  in  the  vessel,  except 
that  a  summons  is  to  be  served  on  the  master,  mate,  or 
other  person  in  charge.  The  vessel  is  seized  under  a  pro* 
cess  of  attachment,  and  the  other  proceedings  are  to  be 
conducted  in  the  same  manner  as  in  actions  against  indi- 
viduals. When  judgment  is  recovered,  the  vessel  is  sold 
under  an  execution  issued  to  the  Sheriff,  and  the  proceeds 
are  distributed  as  already  stated. 

The  Supreme  Court  in  The  Moses  Thyhr  considered  the 
action  authorized  by  the  statute  of  California:  "a  proceed- 
ing in  the  nature  and  with  the  incidents  of  a  suit  in 
admiralty,  and  observes,  that  "the  jurisdiction  of  the  Courts 
of  California  is  maintained  on  the  assumed  ground,  that 
the  cognizance  by  the  National  Courts  of  civil  causes  of 
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admiralty  and  maritime  jurisdiction  is  not  exclusive,  as 
declared  by  the  ninth  section  of  the  Judiciary  Act  of 
1789." 

It  was  to  this  claim,  on  the  part  of  the  States,  to  concur- 
rent jurisdiction  on  admiralty  causes,  that  its  attention  was 
chiefly  directed. 

It  is  unnecessary  to  consider  whether  the  proceeding 
under  the  statute  of  California  has  all  the  incidents  of  a 
suit  in  rem  in  the  admiralty,  or  to  inquire  what  is  the 
nature  of  the  title  obtained  by  the  purchaser  under  an  exe- 
cution issued  in  such  a  proceeding. 

It  is  decided  ^'that  the  statute  of  California,  to  the  extent 
to  which  it  authorizes  actions  in  rem  against  vessels  for 
causes  of  action  cognizable  in  the  admiralty,  invests  her 
Courts  with  admiralty  jurisdiction,"  and  is  therefore  uncon- 
stitutional. The  statute  has  been  referred  to  in  this  opin- 
ion to  illustrate  the  difficulties  which  attend  the  exercise  by 
State  tribunals  of  any  jurisdiction  in  rem  or  quasi  in  rem  in 
eases  of  admiralty  cognizance,  and  the  reasonableness  as 
weU  as  policy  of  the  simple  and  clear  principle  announced 
by  the  Supreme  Court,  that  in  all  such  cases  the  jurisdiction 
of  the  Courts  of  Admiralty  is  exclusive,  except  so  far  as  a 
concurrent  remedy  exists  at  common  law,  and  that  a  pro- 
ceeding in  rem,  authorized  by  a  State  statute,  is  not  such  a 
concurrent  remedy. 

Nor  is  it  true  that  if  the  right  to  proceed  in  rem  in  the 
State  Courts  be  denied  to  the  material  man,  he  is  left  wholly 
without  remedy.  His  lien  may  be  enforced  like  any  other 
mortgage,  by  appropriate  proceedings. 

The  right  of  prior  satisfaction  out  of  the  proceeds  of  the 
sale  on  execution  against  the  owner  of  any  vessel  may  be 
conferred,  on  the  material  man,  by  law,  and  his  lien  may 
be  recognized  and  enforced  in  the  distribution  of  estates  of 
deceased  persons,  or  of  bankrupts.  It  may  also  be  recog- 
nized by  Courts  of  Admiralty,  when  disposing  of  remnants 
and  surplus  proceeds  in  the  registry. 

In  these  and  other  ways,  the  lien  created  by  State  laws 
may  become  effectual.  And  it  is  to  be  supposed  that  it  was 
to  provisions  of  this  character  that  the  Supreme  Court  re- 
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f erred  when  it  observed  that  the  States  might  enact  reason- 
able rules  and  regulations  for  their  enforcement. 

This  construction  of  the  language  of  the  opinion  in  the 
Belfast  is  more  reasonable  than  to  suppose  tiiat  the  Court 
referred  to  proceedings  in  rem,  and  thus  overruled  the  doctrine 
clearly  announced  in  the  Closes  Ibylor  and  M.  Hine  v.  Tre- 
vor, that  such  a  proceeding  in  a  State  Court  was  inadmissi- 
ble in  any  case  of  which  the  District  Courts  of  the  United 
States  have  original  cognizance,  as  an  Admiralty  cause. 
.  From  the  foregoing,  it  results  that  the  State  law  is  invalid 
only  so  far  as  it  attempts  to  authorize  actions  in  rem,  against 
vessels  for  causes  of  action  cognizable  in  the  admiralty; 
but  the  validity  of  the  lien  itself,  especially  when  given  by 
the  State  law  in  general  terms,  without  specific  conditions 
and  limitations,  inconsistent  with  the  rules  and  principles 
which  govern  implied  admiralty  liens,  is,  as  is  said  in  the 
case  of  the  St.  Lawrence,  "undoubted." 

It  is  urged,  that  inasmuch  as  the  remedy,  by  a  proceeding 
in  rem,  afforded  by  the  statute,  is  unconstitutional,  the  right 
is  totally  lost,  and  the  lien  created  must  be  treated  as  non- 
existent. 

But  we  have  seen  that  the  lien  is  created  by  the  California 
statute  in  general  terms.  ''The  said  several  causes  of  action 
shall  constitute  liens  upon  all  steamers,  vessels,"  etc.  A 
mode  of  enforcing  these  liens  is  provided,  but  it  is  not  de- 
clared that  this  remedy  shall  be  exclusive,  nor  that  the 
Courts  shall  refuse  to  recognize  the  liens  except  in  the  pro- 
ceeding authorized  by  the  statute. 

It  is  probable  that  in  all  the  cases  where,  under  the  for- 
mer twelfth  rule,  liens  conferred  by  State  laws  were  enforced 
by  the  Admiralty  Courts,  those  laws  authorized  a  proceed- 
ing in  rem  in  the  State  Courts — or  a  suit  against  the  vessel 
by  name — but  this  circumstance  did  not  impair  the  validity 
of  the  liens,  nor  affect  the  right  of  the  Admiralty  Courts  to 
enforce  them.  A  right  which  they  still  retain,  though  its 
exercise  has  been  prohibited  on  grounds  of  expediency. 

The  New  York  statute,  under  which  the  Supreme  Court 
held  that  an  "undoubted  lien"  was  acquired,  provided,  like 
the  California  statute,   for  an  action  against  the  vessel  bj 
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name,  and  authorized  a  proceeding  much  more  closely 
resembling  a  suit  in  Admiralty.  It  results,  that  the  States 
have  clearly  the  power  to  engraft  upon  such  causes  of  action 
cognizable  in  the  Admiralty,  liens  which,  although  they 
cannot  be  enforced  in  the  State  Courts,  by  a  suit  in  Ad- 
miralty, or  a  proceeding  in  rem,  are  nevertheless  valid,  and 
should  be  recognized  by  this  Court  in  the  distribution  of 
surplus  proceeds  of  any  vessel  sold  to  satisfy  a  maritime 
lien,  or,  by  parity  of  reasoning,  which  have  come  into  its 
possession  under  a  proceeding  in  bankruptcy. 

No  question  was  raised  at  the  hearing,  as  to  the  respective 
priorities  of  persons  claiming  liens  under  the  State  laws, 
and  the  holders  of  a  prior  mortgage  recorded  under  the 
laws  of  the  United  States — ^f or  the  claims  of  material  men 
which  accrued  prior  to  the  date  of  the  mortgage,  are  suffi- 
cient to  absorb  all  the  surplus  proceeds  in  the  registry. 

The  fund  in  Court  must,  therefore,  be  applied,  first,  to 
the  satisfaction  of  any  maritime  lien  which  has  been  proved. 

Second,  to  the  payment  pro  rata  of  the  claims  of  material 
men  entitled  to  liens  under  the  State  law.  An  order  to  this 
efiect  will  be  entered. 

Since  the  above  was  written,  the  Supreme  Court  of  this 
State  has  decided  that  a  State  law  authorizing  a  proceeding 
in  rem  by  a  domestic  material  man  for  supplies  furnished 
in  the  home  port  of  a  vessel,  is  unconstitutional. 

Note. — ^The  foregoing  decision,  which  seems  to  be  the 
necessary  result  of  the  principles  established  by  the  Su- 
preme Court,  involves  the  anomally  of  admitting  the  validity 
of  a  lien  created  by  State  laws,  and  at  the  same  time  deny- 
ing the  right  to  enforce  it  by  the  most  appropriate  and 
effectual  means,  viz :  a  proceeding  in  rem.  This,  and  other 
difficulties  which  beset  the  subject,  owe  their  origin  to  early 
decisions  of  the  Supreme  Court,  rendered  at  a  time  when 
the  nature  and  extent  of  the  grant  of  Admiralty  and  mari- 
time jurisdiction  had  been  imperfectly  investigated,  and 
when  the  more  liberal  views  with  regard  to  the  powers  and 
duties  of  American  Courts  of  Admiralty,  which  have  since 
been  adopted,  had  hardly  been  suggested. 

In  The  Gen,  Smith  it  was  held  that  no  lien  is  implied  by 
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the  maritime  law  in  favor  of  persons  fumisliing  repairs  and 
necessaries  to  a  vessel  in  a  port  of  a  State  to  which  she 
belongs. 

The  operation  of  the  principle  thus  annonnced,  was  in 
some  degree  mitigated  by  subsequent  decisions^  which  held 
that  even  in  the  case  of  domestic  vessels,  a  lien  created  by 
State  laws  might  be  enforced  in  the  Admiralty. 

This  remedy  being  now  prohibited,  while  the  power  of 
the  States  to  authorize  a  proceeding  in  rem  in  their  own 
Courts,  is  at  the  same  time  denied,  it  seems  not  in\proper 
to  revisit  the  foundations  of  the  doctrine  which  has  pro- 
duced this  anomalous  result,  and  to  inquire  how  far  it  is 
reconcilable  with  the  maritime  law  and  the  recent  and  more 
liberal  principles  established  by  the  Supreme  Court.f 

"It  is,"  Mr.  J.  Ware  observes,  "a  general  principle  of 
law  extending  to  a  great  variety  of  cases,  that  a  person  who 
has  by  his  own  labor  added  a  new  value  to  a  specific  article, 
has  a  lien  on  that  article  for  the  value  of  his  service.  It  is 
a  right  consonant  to  all  ideas  of  natural  equity,  and  is 
highly  favored  by  law  (2  Kent's  Comm.  496).  The  mechanic 
is  considered  as  gaining  a  qualified  property  in  the  article 
when  he  has  incorporated  into  it  his  own  skill,  care  and  labor. 

tBy  the  Eoman  law,  the  privilege  of  those  who  lent  money  to  purchase, 
build  or  repair  a  ship,  was  exclusively  personal.  It  had  no  effect  against 
those  who  were  secured  by  express  hypothecations.  By  the  maritime  law, 
every  privilege  imparted  a  tacit  hypothecation  or  lien,  which  differs  from  an 
ordinary  hypothecation  in  this,  that  the  latter  is  governed  by  the  date  of  the 
contract,  while  the  privilege  of  the  former  is  regulated  by  the  degree  of  favor 
due  to  the  particular  claim.     (See  The  Young  Mechanicy  2  Curtis,  404.) 

The  liens  for  seaman's  wages  for  moneys  advanced  on  bottomry  bonds,  for 
repairs  and  necessities  in  the  course  of  the  voyage,  are,  therefore,  preferred 
to  that  of  a  mortgagee  prior  in  date. 

If  it  be  admitted  that  the  domestic  material  man  has  no  maritime  lien,  and 
if  the  States  have  no  power  to  create  new  maritime  liens,  or  affect  their  pri- 
orities, the  liens  under  the  State  laws  will  be  regulated  by  their  date  and  not 
by  the  favor  due  them. 

And  thus  in  the  distribution  of  surplus  proceeds  in  the  registry,  the  Court 
might  be  compelled  to  accord  to  a  mortgagee  recorded  under  the  laws  of  the 
United  States,  a  preference  over  the  claims  of  a  material  man,  who  niigbt 
subsequently  to  the  mortgage,  have  by  his  labor  imparted  a  greatly  increased 
value  to  the  ship.  (See  In  re  Dwight  Scott^  a  bankrupt,  tJ.  S.  District  Court, 
N.  D.,  Ohio,  reported  in  Chicago  Leg.  News,  Sept.  10th,  1870,  p.  398.) 
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''Another  general  principle  is,  that  when  this  sort  of  con- 
fusion of  goods  is  produced  at  the  request  of  the  general 
owner,  he  that  has  given  the  last  increment  of  value  to  the 
article  is  entitled  to  be  first  satisfied  out  of  the  common 
stock.  In  the  nature  and  reason  of  the  thing,  there  is  no 
difference  in  this  respect  between  the  mechanic  and  the 
carrier."     (Poland^.  The  Spartan^  Ware  K.  138.) 

This  right  is  recognized  by  the  common  law  wherever  the 
person  claiming  it  is  in  possession  of  the  article  with  which 
his  labor  and  materials  have  been  incorporated,  and  by  the 
maritime  law  as  giving  rise  to  a  privilege  Or  right  of  prior 
satisfaction  out  of  the  thing  itself,  except  where  that  privi- 
lege has  been  voluntarily  renounced  by  an  agreement  in- 
compatible with  its  exercise,  or  an  exclusively  personal 
credit  has  been  given. 

"There  is  nothing,"  says  Emerigon,  "which  is  regarded 
with  so  much  favor  as  debts  for  work  and  labor  furnished 
to  a  vessel.  Commerce  and  the  country  at  large  are  inter- 
ested in  them.  It  is  right  that  workmen  and  material  men 
should  enjoy  the  real  lien,  which  is  given  them  by  the 
*  Ordonnance  de  la  Marine.'  They  cannot  be  deprived  of  it, 
unless  it  is  proved  that  they  contracted  on  the  faith  of  the 
person  and  not  of  the  thing."  (Emerigon,  contr.  a  la  Gh^osse, 
chapter  XII,  sec.  3. ) 

In  most  of  the  States,  the  defects  of  the  common  law 
have  been  supplied  by  statutes.  The  law  of  California 
gives  to  artisans,  machinists,  builders,  mechanics,  material 
men,  laborers,  miners,  etc.,  liens  upon  buildings,  wharves, 
bridges,  ditches,  flumes,  tunnels,  sluices,  machinery,  aque- 
ducts, etc.,  for  which  they  have  furnished  materials  or 
labor,  and  to  enforce  these  liens,  remedies  partaking  of  the 
nature  of  a  proceeding  in  rem  have  been  provided.  The 
decision  in  the  case  of  The  General  Smith  has  also  given 
rise  to  the  statutes,  by  which  the  rights  of  those  who  supply 
or  repair  vessels  have  received  similar  protection,  and  the 
supposed  defect  of  the  maritime  law  has  been  supplied. 

But  this  attempt  to  enforce  rights  so  agreeable  to  our 
ideas  of  natural  justice  has  proved  in  a  great  measure  abor- 
tive.    For  the  Admiralty  Courts,  though  retaining  jurisdic- 
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tion  of  tl^e  contract  in  personam,  decline  to  enforce  tiie  lien, 
and  the  State  Courts  are  without  power  to  resort  to  a  pro- 
ceeding in  rem. 

That  material  men,  that  is,  those  who  furnish  material  or 
labor  in  building  or  repairing  vessels,  or  necessary  supplies 
for  their  outfit,  have,  by  the  general  maritime  law,  a  lien 
on  the  vessel  for  their  security,  cannot  be  disputed. 

Article  XVI,  Liv.  I,  Tit.  XIV  of  the  Marine  Ordonnance, 
places  the  lien  of  material  men  who  have  furnished  supplies, 
etc.,  before  the  departure  of  the  vessel,  in  the  third  rank, 
postponing  their  claims  only  to  those  of  mariners  for  wages, 
and  those  who  have  furnished  money  for  the  necessities  of 
the  ship  during  her  last  voyage. 

The  Ordonnance  itself  is  said  to  have  been  "formed  on 
the  general  jurisprudence  of  Europe,  and  for  this  purpose 
information  was  sought,  at  enormous  expense,  in  all  the 
ports  of  the  continent."  (Preface  to  Valin's  Com.  on  Or- 
donnance de  la  Marine,  p.  IV.) 

* '  It  was  at  once  adopted  by  foreign  nations, "  says  Valin,  *  *  as 
an  eternal  monument  of  wisdom  and  intelligence,  and  it 
has  ever  since  commanded  the  admiration  of  all  civilians 
and  lawyers,  and  has  obtained  the  respect  of  every  mari- 
time State." 

It,  therefore,  affords  the  highest  evidence  of  the  general 
maritime  law,  as  administered  in  the  Admiralty  tribunals  of 
Europe,  and  derived  from  the  ancient  laws  of  the  sea.  (See 
Appendix  to  2  Pet.  Adm.  Dec,  p.  1;  The  Calisto  Davies 
E.  31.) 

It  is  said  by  Mr.  J.  Ware  (The  Calisto  iihi  »rip.)  that  this 
principle  of  maritime  law  is  not  acknowledged  by  the  com- 
mon law,  and  has  never  been  received  by  the  coiomercial 
jurisprudence  of  England. 

Undoubtedly  the  English  common  law  Courts  hold  that 
although  by  the  maritime  law  every  contract  with  the  mas- 
ter of  a  ship  implies  an  hypothecation,  yet  that  it  is  other- 
wise by  the  law  of  England,  unless  expressly  so  agreed; 
and  this  doctrine  has  not  only  been  recognized  by  the 
Courts  of  Chancery,  and  in  the  distribution  of  bankrupts^ 
estates,  but  prohibitions  have  been  granted  to  the  Court  of 
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Admiralty  to  stay  proceedings  in  rein  to  enforce  the  lien 
given  by  the  maritime  law.     (Abbott  on  Ship,  143,  et  seq.) 

But  it  is  not  true  that  the  principles  of  the  maritime  law, 
with  respect  to  these  liens,  were  never  adopted  into  the 
jurisprudence  of  England,  or  that  the  Court  of  Admiralty 
was  always  forbidden  to  enforce  them. 

In  the  articles  drawn  up  in  the  reign  of  Charles  I.  to 
accommodate  the  differences  between  His  Majesty's  Courts 
of  Westminster  and  his  Court  of  Admiralty,  which  were 
debated  in  the  presence  of  the  King  and  all  the  Lords  of 
his  Council,  twenty-three  in  number,  and  which  were 
agreed  to  by  the  Judges  of  the  Courts  at  Westminster,  and 
by  the  Judge  of  the  Court  of  Admiralty,  it  is  provided: 

"3d.  If  suit  shall  be  in  the  Court  of  Admiralty  for 
building,  amending,  saving  or  necessary  victualing  of  a 
ship,  against  the  ship  itself,  and  not  against  any  party  by 
name,  but  such  as  for  his  interest  makes  himself  a  party, 
no  prohibition  is  to  be  granted,  though  this  be  done  within 
the  realm."  (Cited  in  Bened.  Adm'y,  p.  51;  also  in  De 
Lovio  V.  Boity  2  Gall.  249,  in  note.) 

In  1648,  disputes  having  arisen  between  the  Courts  of 
Common  Law  and  the  Courts  of  Admiralty,  an  ordinance 
was  passed  by  the  Lords  and  Commons  assembled  in  Par- 
liament, defining  the  jurisdiction  of  the  Court  of  Admiralty. 

It  provided  **that  the  Court  of  Admiralty  shall  have  cog- 
nizance and  jurisdiction  against  the  ship  or  vessel,  with  the 
tackle,  apparel  and  furniture  thereof,  in  all  causes  which 
concern  the  repairing,  victualing  and  furnishing  provisions 
for  the  setting  of  such  ships  or  vessels  to  sea."  This  ordi- 
nance ceased  to  be  in  force  at  the  restoration.  Prohibitions 
were  again  issued  by  the  Common  Law  Judges,  and  the 
Admiralty,  weary  of  the  struggle,  appears  to  have  aban- 
doned all  further  efforts  to  retain  its  ancient  authority. 
(Benedict,  p.  58.) 

Although  the  Common  Law  Courts  have  thus  finally  suc- 
ceeded in  preventing  the  incorporation  into  the  jurispru- 
dence of  England  of  the  just  and  rational  principles  of  the 
maritime  law,  with  respect  to  the  liens  of  material  men,  yet 
it  clearly  appears  that  those  principles  were  zealously  main- 
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tained  by  some  of  her  ablest  lawyers,  and  even  for  a  con- 
siderable time  adopted  and  enforced  by  the  Oonrt  of  Admi- 
ralty, with  the  sanction  of  the  King's  Council,  and  of  all 
the  judges,  and  subsequently  under  an  Act  of  Parliament. 

The  Admiralty  Courts  of  America  have  long  ceased  to  be 
governed  by  the  arbitrary  and  irrational  restrictions  im- 
posed by  the  Common  Law  Courts  of  England  upon  the 
Admiralty  Court  of  that  country. 

The  maritime  jurisdiction  of  the  Admiralty  Courts  of  the 
United  States  is,  ''that  jurisdiction  which  commercial  con- 
venience, public  policy  and  national  rights  have  contributed 
to  establish  with  slight  deficiency  over  all  Europe — that 
jurisdiction  which,  under  the  name  of  Consular  Courts, 
first  established  itself  on  the  shores  of  the  Mediterranean, 
and  from  the  general  equity  and  simplicity  of  its  proceed- 
ings, soon  commended  itself  to  all  the  maritime  States; 
that  jurisdiction,  in  short,  which,  collecting  the  wisdom  of 
the  civil  law,  and  combining  it  with  the  customs  and  usages 
of  the  sea,  produced  the  venerable  Consoloio  del  Mare^  and 
still  continues  in  its  decisions  to  regulate  the  commerce,  the 
intercourse  and  the  warfare  of  mankind.*'  {De  Lovio  v. 
BoU,,  2  Gall.  472.) 

The  American  Courts  of  Admiralty  freely  recognize  and 
enforce  the  liens  created  by  the  maritime  law  in  favor  of 
shippers  of  goods,  and  of  material  men  who  supply  foreign 
ships. 

In  matters  of  tort,  the  jurisdiction  is  determined  by 
locality,  and  in  those  of  contract  by  the  subject  matter ; 
and  it  embraces  torts  committed  upon,  and  contracts  relat- 
ing to  the  trade,  business  and  navigation  of  not  merely  the 
sea  or  tide  waters,  but  of  our  inland  lakes,  and  great 
navigable  rivers. 

In  the  exercise  of  this  jurisdiction,  our  Admiralty  Courts 
are  governed,  not  by  the  common  law  of  England,  but  by 
the  principles  of  the  general  law  maritime,  as  embodied 
in  the  ancient  laws  of  the  sea,  as  expounded  by  the  great 
jurisconsults  of  Europe,  and  illustrated  and  adorned  by  the 
genius  and  learning  of  the  English  Admiralty  judges  in 
those  cases  in  which  the  bigotry  of  the  Courts  of  common 
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law  has  suffered  them  to  retain  Admiralty  jurisdiction,  and 
to  apply  the  principles  of  the  maritime  law. 

But  the  progress  towards  these  enlarged  and  liberal  ideas 
has  been  slow,  and  marked  with  occasional  hesitation  and 
inconsistencies.  The  influence  of  the  decisions  of  the 
common  law  judges  of  England  is  still  discernible  in  this 
branch  of  our  jurisprudence.  We  adopt  the  principle  of 
the  maritime  law  which  gives  to  the  material  man  a  lien 
upon  a  foreign  ship,  and  for  this  purpose  we  regard  as 
foreign,  ships,  the  owners  of  which  reside  in  another  State; 
but  we  refuse  to  recognize  the  lien  of  the  builder  or  fur- 
nisher of  a  domestic  vessel,  although  that  lien  is  unques- 
tionably allowed  by  the  maritime  law. 

The  received  doctrine  involves  an  even  greater  departure 
from  the  rules  of  that  law — for  it  not  only  refuses  to  adopt 
them  in  the  case  of  domestic  material  men,  but  by  admit- 
ting a  liability  in  peraanam,  enforceable  in  the  Admiralty 
against  the  owners,  it  violates  its  fundamental  principles 
and  analogies. 

In  the  infancy  of  modem  commerce  the  master  of  a  vessel 
was  regarded  as  the  gerant,  or  active  partner  of  a  eocUte  ea 
commandite.  His  contracts  bound  himself,  and  operated  a 
tacit  hypothecation  of  the  vessel.  He  could  bind  the  pro- 
perty committed  to  his  charge,  but  he  had  no  power  to  en- 
gage the  private  fortunes  of  the  owners,  unless  under  a 
special  authority  for  the  purpose.  The  creditor  being  thus 
restricted  to  a  particular  fund,  the  maritime  law  permitted 
him  to  proceed  directly  against  it  in  specie,  and  gave  him  a 
privilege  or  jus  in  re  in  it  as  against  the  general  creditors 
of,  or  purchasers  from,  the  owner. 

This  principle,  which  appears  to  have  been  highly  favored, 
and  to  have  been  recognized  by  nearly  all  the  maritime 
codes  of  the  middle  ages,  does  not,  says  Mr.  J.  Ware  (The 
Bebecca  Ware's  B.  202),  seem  to  have  reached  England,  or 
at  least  was  not  adopted  there  as  a  general  commercial  cus- 
tom; but  its  justice  and  policy  have  been  recognized  in 
recent  statutes  of  Great  Britain  and  the  United  States  by 
which  the  liability  of  owners  is  restricted  in  certain  cases 
to  the  value  of  their  interest  in  the  vessel  and  freight. 
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The  liability,  therefore,  of  the  owner  on  the  contracts  of 
the  master  was,  as  observed  by  Emerigon,  real  rather  tlian 
personal. 

Article  II,  Tit.  VIII,  liv.  II  of  the  Ordonnance  de  la 
Marine  adopted  in  Art.  216  of  the  Code  de  Commerce,  ^w^as 
variously  interpreted  by  the  Commentators  and  the  Courts. 
Valin  held  that  the  owner's  right  to  be  discharged  from  the 
obligations  of  the  master,  by  giving  up  the  vessel  and 
freight,  applied  only  to  the  obligations  arising  from  his 
negligence  or  torts.  Emerigon  and  Pothier  maintained 
that  it  embraced  all  obligations  ex  contractu  as  well  as  ex 
delicto.  This  question  after  much  discussion,  was  finally 
settled  in  France,  in  accordance  with  the  unanimous  de- 
mand of  the  commercial  interests,  and  with  the  approval 
of  all  the  Courts,  by  the  adoption,  in  1841,  of  the  amended 
article  216  of  the  Code  de  Commerce. 

By  this  article,  the  proprietor  of  a  ship  is  made  civilly 
responsible  for  all  the  acts  of  the  master,  and  for  the  ob- 
ligations contracted  by  him  relative  to  the  ship  or  the 
adventure.  But  he  may  in  all  cases  discharge  himself  from 
these  obligations  by  abandoning  the  ship  and  freight. 
(Eogron's  Code  de  Com.,  Liv.  II,  Tit.  3d,  Art.  216.) 

This  recent  Legislative  interpretation  in  France  of  the 
provisions  of  the  Marine  Ordinance,  is  not  cited  as  authority. 
But  its  unanimous  approval  by  the  French  Courts  and  juris- 
consults, so  thoroughly  versed  in  the  rules,  and  profoundly 
imbued  with  the  principles  of  the  maritime  law,  may  be 
received  as  high  evidence  of  what  that  law  is.  And  it 
serves  to  show  how  repugnant  it  would  be  to  its  fundamental 
principles  to  hold  that  the  master  may  bind  his  owners 
personally  by  his  contracts,  to  the  whole  extent  of  their 
private  fortunes,  or  their  *'land  goods,"  without  binding 
the  ship  or  creating  any  lien  upon  her. 

It  has  been  suggested  that  the  lien  of  the  domestic  ma- 
terial man  is  denied  because  he  is  presumed  to  have  con- 
tracted on  the  personal  credit  of  the  owner.  This  is 
obviously  not  a  reason,  but  merely  a  mode  of  stating  the 
proposition.  The  presumption  of  an  exclusive  personal 
credit  is,  in  the  case   of  supplies  furnished  to  coasters  and 
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the  small  craft  which  navigate  our  inland  waters,  in  most 
instances,  nntrue  in  point  of  fact;  nor  can  I  perceive  how 
snch  a  presumption  can  now  be  indulged,  for  the  Supreme 
Court  in  the  case  of  Ihe  Bd/ast  has  decided  that  a  mari- 
time lien  exists  in  favor  of  the  shipper  of  goods,  although 
the  voyage  is  to  be  performed  wholly  within  the  limits  of 
the  State  of  which  all  the  parties  are  residents. 

K  the  freighter  of  goods  on  one  of  our  river  steamers,  or 
the  deck-hand,  is  not  deemed  to  have  contracted  on  the  per- 
sonal credit  of  the  wealthy  corporation  which  owns  the  line, 
with  what  reason  can  the  mechanic  who  has  repaired  a 
steamer  be  presumed  to  have  done  so? 

The  same  remark  may  be  applied  to  cases  of  pilotage  and 
towage,  which  are  generally  admitted  to  give  rise  to  a  mari- 
time lien  irrespective  of  the  residence  of  the  owners  of  the 
vessel. 

The  attempt  to  mitigate  the  effects  of  the  doctrine  we  are 
considering  by  treating  the  States  as  foreign  to  each  other, 
and  regarding  vessels  as  "  domestic,"  only  when  in  the  ports 
of  the  State  where  their  owners  reside,  will  be  found,  not 
only  to  give  rise  to  insuperable  difSculties,  and  to  lead  to 
absurd  consequences,  but  to  rest  on  very  unsatisfactory 
grounds. 

A  few  illustrations  will  expose  its  practical  operation.  If, 
for  example,  a  person  who  resides  in  New  York,  where  his 
business  and  credit  are  established,  sends  a  vessel  to  be  re- 
paired in  Jersey  City,  the  mechanic  will  be  allowed  a  lien, 
while  if  he  sends  her  to  Brooklyn  no  lien  will  be  implied. 
But  if  the  same  person  should  in  the  succeeding  year  fix  his 
residence  in  Jersey  City,  though  he  still  carries  on  his  busi- 
ness in  New  York,  the  case  will  be  precisely  reversed. 

So  if  one  own  a  vessel  navigating  the  lakes,  the  mechanic 
will  be  denied  a  lien  for  repairs  made  at  Buffalo,  if  the 
owner  resides  anywhere  in  the  State  of  New  York,  while 
the  lien  will  be  allowed  if  the  repairs  are  made  at  Jersey 
City  on  the  order  of  any  New  York  owner,  no  matter  though 
he  be  the  wealthiest  and  best  known  merchant  or  corpora- 
tion of  the  city. 

So,  if  a  vessel  be  owned  by  two  persons,  one  of  whom 
25 
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resides  at  New  Orleans  and  the  other  at  St.  Louis,  between 
which  ports  the  vessel  plies,  and  at  each  of  which  the  resi- 
dent owner  conducts  her  business,  is  the  vessel  to  be  deemed 
to  '* belong"  to  Missouri  or  Louisiana?  At  which  of  the 
termini  of  the  voyage  is  the  mechanic  who  repairs  her  to  be 
allowed  a  lien  ?    At  both,  or  at  neither? 

In  truth,  the  notion  that  vessels  belong  to  the  State 
where  the  owners  happen  to  reside,  or  that  they  are  to  be 
treated  when  in  a  port  of  that  State  as  ''domestic  vessels," 
seems  to  have  been  adopted  on  insufficient  consideration. 

All  registered  and  enrolled  vessels,  are  vessels  of  the 
United  States,  and  whether  navigating  the  ocean,  the  lakes, 
or  the  great  rivers  of  the  country,  are  subject  to  admiralty 
jurisdiction,  both  in  matters  of  tort  and  contract.  Congress 
has  regulated  not  only  their  registry  and  enrollment,  and 
the  mode  in  which  they  may  be  transferred  and  mortgaged, 
but  has  also,  especially  in  the  case  of  steamers,  prescribed 
rules  for  their  equipment  and  furniture,  and  for  the  trans- 
portation of  passengers,  and  has  subjected  them  to  inspec- 
tion by  United  States  officers,  and  provided  for  the  licens- 
ing of  the  pilots  and  engineers.  They  are  thus,  vessels  of 
the  United  States,  and  are  all  domestic  vessels,  belonging 
to  citizens  of  the  United  States. 

The  classification,  therefore,  of  vessels  as  domestic  and 
foreign,  or  quasi-foreign,  according  to  the  residence  of  the 
owner  within  or  without  the  State,  at  a  port  of  which  they 
have  been  repaired  or  supplied,  seems  arbitrary  and  un- 
sound. Especially  when  this  classification  is  resorted  to  in 
but  a  single  case,  and  for  the  purpose  of  excluding  a  lien 
allowed  by  the  maritime  law,  and  which  has  the  most  solid 
foundation  in  natural  justice.  (Benedict's  Adm.  §  273;  The 
St.  lago  de  Cuba,  5  Pet.  Con.  R.  630.) 

Our  attention  has  thus  far  been  confined  to  the  broad 
doctrine  that  no  lien  is  implied  by  the  maritime  law  in  favor 
of  domestic  material  men,  although  the  supplies  have  been 
ordered  by  the  master  with  the  owner's  consent,  or  by  the 
owner  himself — and  when  the  personal  liability  of  the  owner 
is  admitted.  It  may  be  said,  however,  that  the  master's 
authority  ceases  on  his  arrival  at  the  port  of  his  owner's 
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residence,  and  that  unless  expressly  empowered  by  the  latter, 
his  contracts  ought  not  to  bind  the  vessel. 

But  this  restriction  upon  the  master's  authority  could,  at 
most,  be  imposed  only  when  the  vessel  is  in  the  place  where 
her  owner  resides — her  home  port.  *  *  An  epithet  which, "  says 
Mr.  Ch.  J.  Marshall,  ''has no  necessary  reference  to  State  or 
*  other  limits.'"  (The  SL  lago  de  Ctibay  vbi  siip.)  On  prin- 
ciple, the  determination  of  the  master's  agency  should 
depend  on  the  readiness  with  which  the  owner  may  be  con- 
sulted, the  urgency  of  the  necessity  for  repairs  or  supplies, 
the  authority,  real  or  apparent,  which  the  owner  may  have 
held  him  out  as  possessing,  and  the  means  which  third  per- 
sons may  have  possessed  of  ascertaining  the  extent  of  the 
powers  confided  to  him. 

In  this  view,  the  mechanic,  who  by  the  master's  order, 
repairs,  in  Jersey  City,  a  vessel  belonging  to  a  wealthy  and 
well-known  merchant,  or  corporation  of  New  York,  should 
not  be  entitled  to  recourse  against  the  vessel,  or  her  owners, 
any  more  than  he  who  makes  like  repairs  in  Brooklyn,  while 
conversely,  the  New  York  mechanic  should,  under  certain 
circumstances,  have  both  remedies,  notwithstanding  that 
the  owner  may  reside  in  a  remote  part  of  the  same  State. 

The  taking  of  goods  on  freight,  the  shipping  of  a  crew, 
the  procuring  supplies  for  them  and  the  vessel,  as  well  as 
the  making  of  ordinary  repairs,  are  within  the  usual  scope 
of  the  master's  duty  and  authority.  (See  Curtis  on  Mer. 
Seam.  p.  172.)  On  general  principles  of  agency,  the  owner 
and  d  fortiori  the  ship,  should  be  bound  by  his  contracts, 
unless  notice,  actual  or  constructive,  be  clearly  brought 
home  to  the  person  with  whom  he  deals,  that  he  is  exceed- 
ing the  limits  of  his  authority.  And  on  the  principles  of 
the  maritime  law,  the  liability  of  the  vessel,  at  least,  for  the 
contracts  of  the  master,  would  seem  unquestionable.  In 
article  216  of  the  Code  de  Commerce,  which,  as  before 
stated,  was  taken  from  the  Marine  Ordonnance,  the  liability 
of  every  owner  for  the  obligations  of  the  master,  up  to  the 
value  of  the  vessel  and  freight,  is  established.  Under  this 
article  it  is  held  that  the  ship  is  liable,  even  though  the  pro- 
prietor or  general  owner  is  not  armateur  or  owner  for  the 
voyage.     (Rogron,  Code  de  Comm.,  Art.  216.) 
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And  so  is  oar  own  law.  For  tbe  vessel  is  liable  in  rem  to 
seamen,  freighters,  etc.,  on  the  contracts  of  the  master, 
although  she  may  have  been  demised  or  chartered  to  one 
who  appoints  the  master,  or  whose  agent  be  exclnsivelj  is. 

Article  232  of  the  Code  de  Commerce  provides  for  the 
very  case  we  are  considering.  This  article,  which  is  taken 
from  article  XYII,  Lay.  II,  tit.  1  of  the  Ordonnance,  enacts 
that  the  captain  shall  not  in  the  place  of  residence  {dans  le  lieti 
de  la  demeure)  of  the  owners  or  their  agent,  without  special 
authorization,  cause  repairs  to  be  made,  buy  sails,  cordage, 
etc.,  or  take  up  money  for  the  purpose. 

Under  this  article  it  is  held  that  if  the  captain  should 
violate  it,  the  proprietors  would  nevertheless  be  bound 
under  article  216,  to  the  extent  of  their  interest  in  the 
vessel,  i.  e.  the  vessel  would  be  liable,  except  for  money 
taken  up  on  bottomry. 

The  remedy  of  the  owner  is  against  the  master  for  viola- 
tioQ  of  the  article,  but  even  this,  says  Yalin,  should  be  sub- 
ject to  his  right  to  be  allowed  for  absolutely  necessary 
supplies,  obtained  for  a  reasonable  price,  however  blameable 
he  may  be  for  having  acted  without  authority.  (Yalin's 
Com.  tom.  1,  p.  440.)  The  fifty-fourth  chapter  of  the  Con- 
solato  del  Mare,  and  the  observations  of  Yalin  and  Emeri- 
gon  upon  it  (Yalin*s  Com.  tome.  1,  p.  369;  Emerigon  contr. 
ci  la  Grosse,  Hall's  translation,  p.  227,)  illustrate  the  favor 
with  which  the  maritime  law  regards  debts  due  for  work  and 
materials  furnished  to  a  vessel. 

Both  of  these  great  jurisconsults  agree  that  workmen 
employed  by  a  master-carpenter  or  caulker,  who  has  con- 
tracted with  the  owner,  shall  have  a  lien  on  the  vessel  for 
the  sums  due  them,  unless  they  have  received  actual  notice 
of  the  arrangement  between  the  owner  and  contractor. 

On  this,  which  is  an  admitted  exception  to  the  ordinary 
principle  of  domino non  mandanie,  Emerigon  observes: 

"The  carpenters,  caulkers  and  other  workmen  employed 
in  building,  together  with  the  creditors  for  the  timber, 
cordage  and  other  articles  furnished,  ought  to  enjoy  the 
privilege  allowed  to  them,  unless  they  have  been  warned  in 
due  time  that  if  they  do  not  secure  the  payment  of  their 
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claims  against  the  contractor,  they  shall  have  no  lien  on  the 
ship.  And  I  do  not  believe  that  a  simple  registry  of  the 
contracts  would  be  considered  as  a  notification,  within  the 
meaning  of  the  consolato,  which  requires  that  notice  should 
be  given  to  the  workmen  and  other  material  men,  in  order 
that  they  may  not  be  deceived.  (Emerigon  Contr.  i  la 
Grosse,  p.  229.) 

If  the  ship  is  thus  liable  to  workmen  employed  by  a  con- 
tractor, and  not  by  the  owner  or  master,  unless  warned  by 
the  latter,  d  fortiori  should  she  be  liable  to  workmen  em- 
ployed by  the  master,  unless  affected  by  a  similar  notice. 
(See  Ch.  XXXII  and  XXXIII,  Gonsulat  de  la  Mer  par 
Boucher,  tom.  11,  p.  38-9.) 

It  is  thus  evident  that  by  the  principles  and  analogies  of 
the  maritime  law,  and  the  '*  good  customs  of  the  sea,"  ("les 
bonnes  coxitumes  de  la  mer.^  as  thev  are  called  in  the  Conso- 
lato),  and  on  grounds  of  equity  and  natural  justice,  the  lien 
of  the  material  man  who  has  constructed,  repaired  or  sup- 
plied a  yessel,  ought  to  be  recognized  and  enforced  as  a 
maritime  lien  by  Courts  of  Admiralty.  And  this  whether 
the  work  has  been  done  in  a  port  of  the  State  in  which  the 
owner  resides,  or  elsewhere;  and  whether  upon  the  employ- 
ment of  the  master  or  of  the  owner,  or  of  his  agent — ex- 
cepting in  those  cases  where  the  lien  has  been  clearly 
waived,  or  "notice  has  been  given  to  the  workmen  and 
other  material  men,  in  order  that  they  may  not  be  deceived.'* 

The  lien  laws  of  the  States,  hitherto  deemed  necessary  to 
obviate  the  consequences  of  the  decision  in  the  case  of 
The  General  SmOk^  would  seldom  or  never  be  resorted  to, 
and  the  anomalous  consequences  of  the  adjudications  with 
regard  to  them  would  disappear  if  it  were  established  "  that 
it  is  the  ship,  and  not  the  ship  of  a  particular  owner,  nor 
the  ship  of  a  particular  flag,  or  national  character;  not  a 
domestic  ship,  nor  a  foreign  ship;  not  a  ship  in  a  port  of  a 
State  to  which  she  does  not  belong,  or  in  which  the  owner 
does  not  reside,  but  a  ship — every  ship — that  is  bound  for 
the  bill  of  lading,  the  charter  party,  the  wages  of  the  sea- 
men, repairs,  supplies,  materials  and  maritime  loans."  (1 
Bened.  R.  p.  141.)    J 
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September  26,  1870. 

1.  Ebbobs  in  P1.XADIN0. — Duplicity. — Duplicity  in  pleading  is  forbidden 

by  both  the  common  law  and  the  Code  as  tending  to  prolixity  and  con- 
fusion, but  under  the  Code  objection  to  duplicity  is  to  be  made  by  a 
motion  to  strike  out  the  pleading  rather  than  by  special  demorrer  as  at 
common  law. 

2.  Idbm. — If  a  complaint  contains  more  than  one  canse  of   action    they 

must  be  separately  stated  or  it  will  be  liable  to  be  stricken  oat  for 
duplicity. 

3.  CoNSTBUOTioN    OF    XV    Amekdmkmt. — Uuder  the  XY  amendment  to  the 

Constitution  and  the  act  of  May  31,  1870  (  16  Stat.  140),  to  enforce  it. 
all  persons  declared  citizens  of  the  United  States  by  the  XIV  amend- 
ment are  entitled  to  vote  in  the  States  where  they  reside,  at  all  elections 
by  the  people,  without  distinction  of  race,  color  or  preyious  condition 
of  servitude;  but  the  several  States,  notwithstanding  the  amendment, 
have  the  power  to  deny  the  right  of  suffrage  to  any  citizens  of  the  United 
^tates  on  account  of  age,  sex,  place  of  birth,  vocation,  want  of  property 
or  intelligence,  neglect  of  civ.'o  duties,  crime  or  other  cause  not  specified 
in  the  amendment. 

4.  Idkm. — The  power  of  Congress  over  the  subject  of  the  right  to  vote  in 

the  several  States  is  conferred  by  the  XY  amendment  and  is  c6nfinc*d  to 
the  enforcement  of  such  amendment,  by  preventing  the  States  from 
discriminating  between  citizens  of  the  United  States  in  the  matter  of 
the  right  to  vote,  on  account  of  race,  color  or  previous  condition  of 
servitude. 

5.  Right  to  Yotb  undbb  Law  or  Obeoon. — Under  the  law  of  Oregon  when 

a  person  offers  to  vote  and  is  duly  challenged,  thereafter  his  right  to 
vote  depends  upon  his  taking  the  oath  that  he  is  a  qualified  elector  as 
prescribed  in  Section  13  of  the  election  law  (Or.  Code,  700),  and  it  then 
becomes  the  duty  of  the  Judges  of  election  to  tender  him  such  oath,  and 
administer  it  to  him.  if  he  is  willing  to  take  it. 

6.  Idbm. — The  taking  of  this  oath  by  the  party  offering  to  vote  after  he  19 

challenged,  is  a  necessary  prerequisite  to  the  right  to  vote  within  the 
meaning  of  Section  2  of  the  act  of  Congress  aforesaid,  and  a  refusal  or 
omission  upon  the  part  of  the  judges  to  give  such  party  an  opportunity 
to  take  it,  is  a  violation  of  such  section,  if  the  same  be  done  on  aoconnt 
of  his  race,  color  or  previous  condition  of  serviuide,  but  not  otherwise. 

7.  Idkm. — Pbnaltt. — In  an  action  to  recover  {i  penalty  under  Section  2  of 

the  act  of  Congress  aforesaid,  it  must  appear  from  the  complaint,  that 
the  plaintiff  was  a  citizen  of  the  United  States,  and  otherwise  qualified 
to  vote  at  the  time  and  place  mentioned  in  the  complaint;  and  that  the 
defendant  refused  or  knowingly  omitted  to  furnish  the  plaintiff  an  op- 
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portunity  to  become  qualified  to  vote,  as  by  refusing  or  knowingly  omit- 
ting to  swear  the  plaintiff  to  his  qualifications  as  an  elector,  when  the 
law  of  the  State  made  it  his  duty  so  to  do,  and  that  such  refusal  or  omis- 
sion was  on  account  of  the  race,  color  or  previous  condition  of  servitude 
of  plaintiff. 

Before  Deady,  District  Judge. 
John  H,  MUchdl  and  John  C.  Cartwright,  for  plaintiff. 
James  K.  Kelly^  for  defendant. 

Deady  J.  This  action  was  commenced  July  1,  1870,  to 
recover  a  penalty  of  S500  under  and  in  pursuance  of  section 
2  of  "An  Act  to  enforce  the  rights  of  citizens  of  the  United 
States  to  vote  in  the  several  States  of  this  Union,  and  for 
other  purposes,"  approved  May  31,  1870.     (16  Stat.  140.) 

Among  other  things  it  is  alleged  in  the  complaint  that  on 
June  6,  1870,  as  provided  by  law,  a  general  election  was 
held  in  the  State  of  Oregon,  and  county  of  Wasco  therein, 
at  which  a  representative  in  Congress,  and  also  State  and 
county  officers,  were  voted  for  and  elected,  and  that  on  said 
day  and  long  prior  thereto,  the  plaintiff  was  a  citizen  of  the 
United  States,  and  a  resident  of  East  Dalles  in  said  county 
and  State,  and  legally  entitled  to  vote  at  such  election  in 
the  precinct  aforesaid  for  all  such  offices.  That  on  said  day 
defendant  was  acting  as  judge  of  election  in  said  precinct, 
in  conjunction  with  George  Corum  and  Thomas  M.  Ward, 
and  as  such  judge  was  required  by  law  to  receive  votes  from 
the  electors,  and  perform  other  duties  required  by  law  of 
such  an  officer;  and  that  on  said  day  the  plaintiff  appeared 
at  the  polls  in  said  precinct  and  offered  his  vote  for  Joseph 
G.  Wilson,  as  a  representative  in  Congress,  and  for  Joel 
Palmer  for  Governor  of  Oregon,  and  for  others  for  different 
State  officers,  and  for  John  Darrah  for  sheriff  of  said  county, 
and  for  others  for  the  different  county  offices;  and  that  "the 
defendant  combining  with  the  other  said  judges,  unlawfully 
and  wrongfully  prevented  him  from  voting,  that  defendant, 
confederating  with  said  Ward  and  Corum  unlawfully  and 
wilfully  refused  his  vote — refused  to  swear  him  to  his 
qualification  as  an  elector — refused  to  enter  his  name  on  the 
poU  books  of  said  precinct,  and  refused  to  enter  on  record 
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in  said  book  his  yote  for  the  different  candidates  for  whom 
he  preferred  to  vote.  All  of  which  duties,  though  required 
of  him  by  the  laws  of  Oregon,  he,  the  defendant,  wrong- 
fully and  wilfully  failed  and  refused  to  do,  though  requested 
to  do  so  by  plaintiff — that  defendant  with  said  Ward  and 
Corum  ordered  him  away  from  said  polls,  and  deprived  him 
of  his  right  as  a  citizen  to  vote,  to  his  damage.  By  reason 
of  which  unlawful  acts  of  said  defendant,  so  acting  and 
combining  with  said  others,  plaintiff  has  suffered  damages; 
and  he,  defendant,  forfeited  and  became  liable  as  provided 
by  law  to  pay  said  plaiutiff  therefor  the  sum  of  five  hundred 
dollars,  for  which  sum,  with  costs  and  allowances  as  pro* 
vided  by  law,  plaintiff  now  asks  judgment  of  the  Court." 

On  July  8,  the  defendant  demurred  to  the  complaint,  and 
for  cause  of  demurrer  alleged : 

I.  That  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

II.  That  several  causes  of  action  have  been  improperly 
imited  therein. 

On  August  2  and  3  the  demurrer  was  argued  by  counsel 
and  submitted. 

Duplicity  in  pleading,  or  the  statement  of  more  than  one 
sufficient  matter  as  a  ground  of  action  or  defense  thereto  in 
the  same  count  or  plea,  is  forbidden  by  the  common  law 
and  the  Code  as  tending  to  useless  prolixity  and  confusion. 
(1  Chitty's  Plead.  259;  Gould's  Plead.  220,  Or.  Code  157, 
161,  163.)  Duplicity  in  pleading  being  however  only  an 
error  in  form,  at  common  law  the  objection  had  to  be  made 
by  special  demurrer.  (Chitty's  Plead.  701;  Gould's  Plead. 
466.)  The  Code  having  practically  abolished  special  de* 
murrers  except  in  the  instances  enumerated  in  Title  Yin  of 
Chapter  I,  has  substituted  the  motion  to  strike  out  for  the 
special  demurrer  in  the  case  of  duplicity  in  pleading.  It 
provides,  sec.  103: 

''When  any  pleading  contains  more  than  one  cause  of 
action  or  defense,  if  the  same  be  not  pleaded  separately, 
such  pleading  may,  on  motion  of  the  adverse  i>arty,  be 
stricken  out  of  the  case." 

For  these  reasons,  I  conclude  that  as  to  the  second  ground 
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stated,  this  demurrer  is  not  well  taken  and  that  the  objection 
should  have  been  made  by  a  motion  to  strike  out  the  com- 
plaint. 

As  this  demurirer  must  be  sustained  upon  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  it  may  be  well  enough  to  briefly  consider 
the  question  of  duplicity  in  the  complaint,  so  that  the 
plaintiff,  if  he  desires  to  amend,  may  frame  his  amended 
complaint  accordingly. 

The  complaint  contains  but  one  count  or  statement  of  a 
cause  of  action,  but  it  is  alleged  therein  that  the  defendant, 
in  conjunction  with  the  other  judges  of  election,  unlawfully 
and  wrongfully  prevented  the  plaintiff  from  voting  for  Bepre- 
sentative  in  Congress  and  for  Governor  of  the  State  of  Ore- 
gon, and  for  other  State  officers,  and  for  Sheriff  of  the 
county,  and  for  other  ** county  offices." 

Now,  if  it  was  lawful  to  prevent  the  plaintiff  from  voting 
for  any  one  of  the  candidates  for  these  several  offices,  that, 
it  appears  to  me,  is  a  separate  and  distinct  cause  of  action, 
and  should  have  been  separately  stated.  But  the  complaint 
alleges,  not  only  that  the  defendant  prevented  the  plaintiff 
from  voting  for  a  certain  candidate  for  each  of  these  offices, 
but  that  the  defendant  unlawfully  and  wilfully  refused  his 
vote — refused  to  swear  him  as  to  his  qualifications  as  an 
elector — ^refused  to  enter  his  name  on  the  poll  books — re- 
fused to  enter  his  vote,  etc.  Here  are  four  different  acts, 
in  addition  to  the  first  one  stated,  alleged  to  have  been 
committed  by  the  defendant,  each  of  which  are  assumed  by 
the  pleader  to  be  a  distinct  violation  of  the  act  of  Congress, 
and  consequently  a  separate  cause  of  action.  If  so,  they 
should  have  been  stated  or  pleaded  separately,  so  as  to 
avoid  the  prolixity  and  confusion  necessarily  resulting  from 
jumbling  them  together  in  one  count  or  statement. 

It  iis  a  question,  whether  some  of  these  eJleged  refusals 
are  sufl&cient  to  support  an  action  for  the  penalty  given  by 
the  act.  It  does  not  appear  that  the  penalty  given  by  sec- 
tion two  of  the  act,  is  given  for  preventing  a  person  from 
voting  or  for  refusing  to  receive  or  record  a  vote,  but  for 
refusing  or  knowingly  omitting  to  give  full  effect  to  such 
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section.  Now,  this  section  substantially  provides,  that  if 
the  law  of  the  State  requires  any  act  to  be  done  as  a  pre- 
requisite or  qualification  for  voting,  and  by  such  law,  officers 
are  charged  with  the  performance  of  duties  in  furnishing  to 
citizens  an  opportunity  to  perform  such  prerequisite,  or  to 
become  qualified  to  vote,  it  shall  be  the  duty  of  such  officers 
to  give  to  all  citizens  of  the  United  States  an  equal  oppor- 
tunity to  perform  such  prerequisite  and  become  qualified  to 
vote,  without  distinction  of  race,  color  or  previous  condition 
of  servitude. 

What  amounts  to  a  refusal  or  wilfuU  omission  to  give 
effect  to  this  section,  upon  the  part  of  the  State  officers, 
depends  upon  the  duties  imposed  upon  these  officers  in  this 
respect  by  the  law  of  the  State.  Upon  examination,  it  does 
not  appear  that  the  section  commands  these  officers  to 
admit  or  permit  citizens  of  the  United  States  "to  vote  with- 
out distinction  of  race,  color  or  previous  condition  of  servi- 
tude," but  to  only  give  such  citizens  an  equal  opportunity  to 
become  qualified  to  vote  according  to  the  law  of  the  State 
and  to  perform  any  act  which  the  law  of  the  State  may  re- 
quire as  a  prerequisite — a  condition  precedent — to  voting. 
The  duty  which  this  section  enjoins  upon  the  officers  is 
something  or  anything  which  the  State  law  requires  die 
officer  to  do,  so  as  to  enable  the  citizen  to  qualify  himself 
to  vote,  and  from  the  nature  of  things,  it  must  precede,  in 
point  of  time  and  order,  the  act  of  voting,  or  anything  sub- 
sequent thereto.  If  these  suggestions  be  sound,  then  none 
of  the  acts  complained  of  by  the  complaint  are  within  the 
purview  of  the  section,  except  the  refusal  to  swear  the 
plaintiff  to  his  qualifications  as  an  elector. 

The  law  of  this  State  provides  (Or.  Code,  700)  that: 
Sec.  13.  If  any  person  offering  to  vote  shall  be  challenged 
as  unqualified,  by  any  judge  or  clerk  of  the  election,  or  by 
any  other  person  entitled  to  vote  at  the  same  poll,  the 
judges  shall  declare  to  the  person  so  challenged,  the  quali- 
fications of  an  elector;  if  such  person  shall  then  state  him- 
self duly  qualified,  and  the  challenge  shall  not  be  with- 
drawn, one  of  the  judges  shall  then  tender  to  him  the  fol- 
lowing oath:  Tou  do  solemnly  swear,  etc.  (to  the  effect  that 
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the  affiant  had  all  the  qualifications  necessary  to  authorize 
him  to  vote  at  Ihftt  polL)  And  if  auj  person  so  challenged 
shall  refuse  to  take  such  oath  so  tendered,  his  vote  shall  be 
rejected. 

Sec.  14.  If  any  person  so  offering  such  vote  shall  take 
snch  oath,  his  vote  shall  be  received,  unless  it  shall  be  proven 
by  evidence  satisfactory  to  the  majority  of  the  judges  that  he 
does  not  possess  the  qualifications  of  an  elector,  in  which  case 
a  majority  of  such  judges  are  authorized  to  reject  such  vote. 

It  seems  to  me  that  whenever  a  person  offering  a  vote  is 
challenged,  that  it  then  becomes  necessary  that  he  should 
take  this  qualifying  oath  before  he  can  be  said  to  be  quali- 
fied to  vote.  By  the  interposition  of  the  challenge  it  be- 
comes incumbent  upoli  him  to  perform  this  prerequisite,  to 
entitle  himself  to  vote.  But  he  cannot  take  this  oath  and 
perform  this  prerequisite  without  the  judges  shall  furnish 
him  an  opportunity  so  to  do.  Therefore,  the  law  of  the 
State  makes  it  the  duty  of  the  judges,  or  one  of  them,  to 
tender  and  administer  the  oath  to  him.  Then  comes  the 
law  of  Congress  and  makes  it  the  duty  of  the  judges  to  give 
to  all  citizens,  ''without  distinction  of  race,  color  or  pre- 
vious condition  of  servitude,"  the  same  and  equal  oppor- 
tunities to  perform  this  prerequisite — to  take  this  oath — and 
thereby  become  qualified  to  vote.  It  follows,  that  a  refusal 
or  omission  to  furnish  this  equal  opportunity  to  any  person 
seeking  to  vote,  on  account  of  either  race,  color  or  previous 
condition  of  servitude,  is  a  violation  of  the  act. 

As  to  the  first  ground  of  demurrer,  I  think  it  well  taken. 
The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  Act  of  Congress  upon  which  this  action  is  brought 
provides  for  enforcing  the  amendment  to  the  Constitution 
which  declares: 

''Art.  15,  Sec.  1.  The  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by  the  United 
States  or  by  any  State,  on  account  of  race,  color  or  previous 
condition  of  servitude. 

*'Sec.  2.  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation." 
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The  act  also  regulates  the  elections  of  Bepresentatives  in 
Congress,  in  pursuance  ot  Sec.  4  of  Art.  1  of  the  Constitu- 
tion, which  declares: 

"The  times,  places  and  manner  of  holding  elections  for 
Senators  and  Bepresentatives  shall  be  prescribed  in  each 
State  by  the  legislature  thereof;  but  the  Congress  may  at 
any  time  by  law  make  or  alter  such  regulations,  except  as 
to  the  place  of  choosing  Senators." 

Sections  2, 3  and  4  of  the  act  which  relate  to  the  enforce- 
ment of  the  amendment  to  the  Constitution,  give  penalties,, 
to  be  recovered  by  civil  action,  against  persons  who  violate 
them,  but  violations  of  that  portion  of  the  act  regulating 
the  election  of  Bepresentatives  in  Congress  are  only  pun* 
ishable  by  indictment  or  information. 

In  considering  the  sufficiency  of  the  complaint  therefore, 
in  this  action,  no  special  significance  can  be  given  to  the 
fact  that  the  plaintiff  offered  to  vote  for  a  candidate  for  Bep- 
resentative  in  Congress. 

By  the  XIY  amendment  to  the  Constitution  it  is  declared 
that: 

*'Art.  XrV.  Sec.  1.     All  persons  bom  or  naturalized  in 
the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  State  wherein 
they  reside."    ♦    »    *    *    This  clause  of  this  amendment 
declares  who  are  citizens  of  the  United  States  and  of  the 
several  States  respectively.     The  XV   amendment  above 
quoted,  declares  in  effect  that  citizens  of  the  United  States 
and  of  the  several  states   shall  vote   in  their  respective 
States  at  all  elections  by  the  people,  without  distinction  on 
account  of  race,  color  or  previous  condition  of  servitude. 
But  the  amendment  does  not  take  away  the  power  of  the 
several  States  to  deny  the  right  of  citizens  of  the  United 
States  to  vote  on  any  other  account  than  those  mentioned 
therein.     For  instance,   notwithstanding  the  amendment, 
any  State  may  deny  the  right  of  suffrage  to  citizens  of  the 
United  States,  on  account  of  age,  sex,  place  of  birth,  voca- 
tion,  want  of  property  or  intelligence,   neglect  of  civic 
duties,  crime,  etc.     The  power  of  Congress  in  the  premises 
is  limited  to  the  scope  and  object  of  the  amendment.    It 
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can  only  legislate  to  enforce  the  amendment,  that  is,  to 
secure  the  right  to  citizens  of  the  United  States  to  vote  in 
the  several  States  where  they  reside,  without  the  distinction 
of  race,  color  or  previous  condition  of  servitude.  And  this 
appears  to  be  the  intention  of  the  act,  so  far  as  it  relates  to 
the  enforcement  of  the  amendment. 

Section  1  declares  in  effect,  that  all  citizens  of  the  United 
States,  being  otherwise  qualified  by  law,  shall  be  allowed  to 
vote  at  all  elections  by  the  people  in  any  State,  district, 
etc.,  without  distinction  of  race,  color  or  previous  condition 
of  servitude. 

Section  2  declares  in  effect  that  officers  of  the  State  shall 
famish  all  citizens  of  the  United  States  with  the  same  and 
equal  opportunities  to  become  qualified  to  vote  without  dis- 
tinction of  race,  color  or  previous  condition  of  servitude. 

True,  the  language  of  sections  4  and  5,  particularly  the 
former,  if  taken  literally  would  apply  to  acts  and  proceed- 
ings intended  to  prevent  citizens  of  the  United  States  from 
voting  whether  the  same  were  done  or  carried  on,  on  account 
of  the  race,  color  or  previous  condition  of  servitude  of  the 
citizen  in  question  or  not.  But  they  ought  to  be  construed 
so  as  to  harmonize  with  the  unambiguous  sections  which 
precede  them,  and  must  in  any  view  of  the  matter,  be  con- 
strued so  as  to  have  effect  only  within  the  limits  of  the 
power  conferred  by  the  amendment  on  Congress  over  the 
subject. 

Upon  this  construction  of  the  act,  to  maintain  this  action 
I  think  it  would  be  necessary  to  prove  on  the  trial : 

I.  That  the  plaintiff  was  a  citizen  of  the  United  States 
and  otherwise  qualified  to  vote  at  the  time  and  place  men- 
tioned in  the  complaint. 

H.  That  the  defendant  refused  or  knowingly  omitted  to 
furnish  the  plaintiff  an  opportunity  to  become  qualified  to 
vote,  as  by  refusing  or  knowingly  omitting  to  swear  the 
plaintiff  to  his  qualifications  as  an  elector,  when  the  law  of 
the  State  made  it  his  duty  so  to  do,  and  that  such  refusal  or 
omission  was  on  account  of  the  race,  color,  or  previous  con- 
dition of  servitude  of  the  plaintiff. 

If  it  be  necessary  to  prove  these  facts  to  maintain  this 
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action,  they  ought  to  be  alleged  in  the  complaint.  Now 
the  complaint  is  silent  as  to  the  reason  of  the  defendant's 
refusal  or  omission  to  swear  the  plaintiff  as  to  his  qualifica- 
tions as  an  elector.  It  may  have  been  for  some  other  reason 
than  on  account  of  his  race,  color,  or  previous  condition  of 
servitude,  and  then  the  plaintiff's  remedy,  if  any,  would  be 
found  under  the  State  law  and  in  the  State  tribunals.  I 
know  it  maybe  said  with  much  probability  that  disingenuous 
judges  of  election  who  are  violently  averse  to  and  prejudiced 
against  the  amendment  and  the  act,  may  refuse  or  omit  to 
allow  a  citizen  to  qualify  himself  to  vote,  ostensibly  for  some 
reason  not  within  the  purview  of  the  act,  but  really  and  in 
fact  on  account  of  his  race,  color,  or  previous  condition  of 
servitude.  But  this  is  a  question  of  fact,  and  if  the  evi- 
dence is  sufficient  the  jury  will  be  bound  to  disregard  the 
pretences  of  the  defendant  and  find  according  to  what 
appears  to  have  been  the  fact.  Besides,  to  prevent  a  failure 
of  justice  on  this  account,  it  may  be  necessary  and  proper 
to  hold  in  this  class  of  cases,  as  in  many  others,  that  slight 
proof  on  the  part  of  the  plaintiff  as  to  the  reason  of  the 
defendant's  refusal  or  omission,  is  sufficient  to  throw  the 
burden  of  proof  in  this  respect  upon  the  latter.  The  de- 
murrer must  be  sustained. 

The  plaintiff  had  until  the  first  Monday  in  November  to 
file  an  amended  complaint  upon  the  payment  to  the  adverse 
party  of  $20.  The  same  order  was  made  in  the  following 
cases  brought  under  the  same  act,  and  which,  by  the  stipu- 
lation of  the  parties,  were  to  abide  the  judgment  on  the  de- 
murrer in  this,  except  that  the  $20  is  to  be  paid  but  once : 
McKay  v.  George  Corum;  Same  v.  Thomas  Ward;  Pder  de 
Lord  V.  James  Farris;  Same  v.  Daniel  W.  Butler;  Same  v. 
William  McAfee. 
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The  United  States  v.  Maria  de  Jesus  Garcia  et  al.j 
Claimants  for  "  Los  Nogales/' 

District  Court,  District  of  California, 
November  3,  1870. 

1.  Entry  on  MiNirrKs. — Final  Decree. — Where  the  minutefl  of  the  former 

United  States  District  Court  for  the  Southern  District  of  California, 
showed  that  the  Judge  delivered  an  opinion  overruling  exceptions  and 
confirming  a  survey  of  a  Mexican  grant,  but  no  decree  appeared  to  have 
been  made  or  written  opinion  filed.  Ildd^  that  no  final  decree  had  been 
made  and  that  the  cause  was  still  pending. 

2.  Duty  op  Successor  to  Judge. — Held,  further,  that  it  was  the  duty  of 

this  court,  which  had  succeeded  to  the  jurisdiction  of  the  late  Southern 
District  Court,  to  enter  a  decree  in  the  cause;  but  that  on  a  showing, 
such  as  would  justify  an  order  lor  a  new  trial,  or  rehearing,  or  leave  to 
file  a  bill  of  review,  the  cause  might  be  re  examined. 

Before  Hoffman,  District  Judge. 

L.  D.  Latimer,  U.  S.  Attorney,  and  J.  W.  Harding,  At- 
torneys for  U.  S. 

Messrs.  Williams  &  Thornton,  and  Geo,  H,  Smith,  At- 
torneys for  claimants. 

Hoffman,  J.  It  appears  from  the  records  of  the  late  U.  S. 
District  Court,  for  the  Southern  District  of  California,  that 
on  the  fifteenth  November,  1859,  the  survey  of  the  lands 
confirmed  to  the  above  claimant,  was  ordered  into  Court  for 
review. 

Exceptions  to  the  survey  was  duly  filed,  and  on  the  twen- 
ty-fifth May,  1860,  an  order  was  entered,  by  which  the 
exceptions  were  in  part  allowed,  the  survey  set  aside,  and  a 
new  survey  ordered  in  conformity  to  minute  and  detailed 
directions  embodied  in  the  order. 

On  the  first  of  June,  1860,  this  order  was  opened  up  on 
motion  of  the  attorneys  for  the  claimant,  and  the  cause  was 
continued  for  a  further  hearing,  until  the  succeeding  term. 
On  the  nineteenth  March,  1861,  the  cause  was  again  argued 
and  submitted,  and  on  the  twentieth  March  of  the  same 
year,  an  opinion  was  delivered  by  the  Court  **  overruling 
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the  exceptions  to  the  survey,  and  confirming  the  said  sur- 
vey of  the  Surveyor-General  of  the  United  States,  for  the 
State  of  California,  now  on  file  in  this  Court." 

No  formal  order  or  decree  in  conformity  with  this  opinion 
seems  to  have  been  entered.  But  on  the  fifteenth  April 
following,  an  appeal  was  granted  on  motion  of  the  attorney 
for  the  claimants  **from  the  decision  and  decree  of  the  Court, 
confirming  the  survey  of  the  Surveyor-General  of  the  United 
States  and  overruling  the  exceptions  to  the  same.'' 

The  District  Court  for  the  Southern  District  of  Califor- 
nia having  been  abolished,  and  its  records  and  pending 
suits  transferred  to  this  Court,  a  motion  is  now  made  to 
set  aside  the  order  last  referred  to,  and  to  open  the  case  for 
further  proofs,  with  a  view  to  a  rehearing  on  the  merits. 

This  motion  is  founded  on  the  record  and  proofs  on  file, 
and  on  affidavits  setting  forth  facts  tending  to  show  the 
official  survey  to  be  grossly  erroneous  and  unjust. 

Two  questions  are  thus  presented  for  consideration : 

1.  Is  the  decision  heretofore  rendered,  a  final  judgment 
or  decree,  which  cannot  now,  after  the  lapse  of  nine  years, 
be  considered  or  disturbed  ? 

2.  If  not  a  final  decree  in  form,  did  the  rendering  of  the 
decision  in  open  Court  and  its  announcement  to  the  parties 
constitute  such  a  final  adjudication  of  the  cause,  as  to  re- 
strict the  authority  of  the  Court  at  this  time  to  the  perform- 
ance of  the  merely  ministerial  act  of  making  and  entering  a 
formal  decree  in  conformity  with  the  decision  already  ren- 
dered. Or  is  the  Court  at  liberty  on  a  showing  such  as 
would  be  regarded  as  sufficient  on  a  motion  for  a  rehearing, 
or  to  sustain  a  bill  of  review,  to  look  into  the  merits,  and 
make  such  final  decree  as  may  be  just? 

1.  The  only  record  of  the  supposed  final  judgment  of  the 
Court  is  an  entry  in  the  minutes,  to  the  effect  that  the  Judge 
delivered  an  opinion  overruling  the  exceptions  to  the  survey, 
and  confirming  the  survey  of  the  U.  S.  Surveyor-General, 
**  now  on  file  in  this  Court." 

No  written  opinion  is  found  on  file,  nor  any  order  or  de- 
cree embodying  this  decision  of  the  Court.  The  minutes 
are  not  signed  by  the  Judge. 
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The  terms  of  the  entry  are  not  that  a  judgment  was  ren- 
dered, but  only  that  "an  opinion'^  was  delivered  to  the 
effect  stated.  There  can  be  no  doubt,  however,  that  the 
Court  intended  to  pronounce  its  judgment,  and  virtually 
to  decide  the  case. 

The  taking  of  an  appeal  at  a  subsequent  day,  and  before 
any  final  decree  was  signed  or  entered,  is  explained  by  the 
fact  that  the  idea  generally  prevailed  among  the  gentlemen 
of  the  bar,  that  all  appeals  should  be  taken  during  the  term 
at  which  the  decision  appealed  from  was  rendered,  and  the 
appeal  in  this  case  was  taken  out  of  abundant  caution,  and 
to  save  the  rights  of  the  claimants. 

The  Act  of  1860,  under  which  these  proceedings  took 
place,  evidently  contemplates  that  the  determination  of  a 
plat  and  survey  the  Court,  shall  be  by  its  "  decree,'^  (when 
the  District  Court  shall  by  Us  decree,  have  finally  approved 
said  survey  and  location,"  etc.  §  5,)  and  it  provides  that  the 
said  plat  and  survey  so  finally  determined  by  publication  or 
decree  shall  have  the  effect  and  validity  of  a  patent. 

The  Act  of  July  1,  1864,  which  in  effect  repealed  the  Act 
of  1860,  reserves  from  its  operation,  cases  then  pending, 
and  provides,  that  "the  Court  may  in  those  cases  proceed 
and  complete  its  examination  and  determination,  and  iV^ 
decree  thereon  shall  be  subject  to  appeal  to  the  Circuit 
Court,"  etc.  These  provisions  clearly  contemplate  some- 
thing more  than  the  oral  announcement  in  Court,  by  the 
Judge,  of  his  opinion  or  even  decision  in  the  case,  of  which 
a  note  or  minute  is  taken  by  the  clerk.  The  plat  and  sur- 
veys approved  by  the  decree  have  the  effect  of  a  patent. 
The  decree,  with  the  plat  annexed,  operates,  therefore,  to 
convey  the  title  of  the  United  States  to  the  land  to  the  con- 
firmee. But  to  effect  this,  it  would  seem  indispensable,  not 
only  that  a  formal  decree  should  be  made  and  entered,  but 
that  the  plat  and  survey  approved  should  be  attached  to 
and  made  part  of  it,  so  that  no  doubt  can  remain  as  to  what 
plat  and  survey  were  approved  by  the  Court. 

In  the  former  Northern  District  of  this  State,  it  was  the 
n  variable  practice,  after  the  Court  had  rendered  its  opinion 
approving  a  survey,  to  make  and  sign  a  formal  decree,  to 
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which  the  plat  was  annexed  and  of  which  it  w^as  made  a 
part,  and  which  was  identified  and  authenticated  by  the 
written  approval  of  the  Judge,  signed  by  himself,  and 
inscribed  in  the  margin.  It  was  never  supposed  that,  until 
this  was  done,  a  final  decree  had  been  made  in  the  cause. 

Substantially,  the  same  practice  is  understood  to  have 
prevailed  in  the  late  Court  for  the  Southern  District. 

Independently,  therefore,  of  the  general  rules  of  equity 
practice  in  analogous  cases,  there  are  special  reasons  in  this 
class  of  cases  for  holding  the  cause  not  to  be  finally  adju- 
dicated until  a  decree  with  the  approved  plat  and  survey 
attached  has  been  signed  and  entered. 

A  question  somewhat  similar  was  presented  to  the 
Supreme  Court  in  Silsby  et  aL  v.  Foote^  20  How.  K.  290. 
In  that  case,  a  final  decision  bad  been  made  by  the  Court  on 
the  twenty-eighth  of  August,  1854,  and  an  appeal  duly 
taken  on  the  fourth  of  September.  The  decree  was  special 
in  its  terms,  and  was  not  settled  or  signed  by  the  Judge 
until  the  eleventh  of  December,  1856,  on  which  day  a  second 
appeal  was  taken.  The  question  before  the  Court  was, 
which  appeal  was  regular? 

It  does  not  appear  from  the  report  in  what  form  the  first 
''final  decision"  was  made — whether  by  announcement 
orally  by  the  judge  from  the  bench  and  noted  in  the 
minutes,  or  by  the  filing  of  a  written  opinion. 

The  Court  held  that  an  appeal  might  be  taken  in  open 
Court,  during  the  term  and  within  ten  days  after  the  decision 
is  pronounced  and  entered  on  the  minutes  by  the  clerk.  But 
that  an  appeal  taken  within  ten  days  after  the  decree  is 
settled  and  signed  by  the  judge  and  filed  by  the  clerk,  would 
also  be  in  time  to  stay  the  proceedings — that  when  the 
decree  is  special  there  is  a  propriety  in  waiting  for  the 
settlement  before  taking  the  appeal,  and  that  "the  tmt 
when  the  judgment  or  decree  may  be  said  to  be  '  rendered' 
or  'passed,'  admits  of  some  latitude,  and  may  depend  some- 
what  upon  the  usage  and  practice  of  the  particular  Court. 

The   Court  retained  the  first  appeal  and  dismissed  ihe 
second. 

In  the  case  of  the  United  States  v.  Gomez  (1  Wallace  691), 
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it  was  contended  that  the  appeal  had  not  been  taken  within 
the  five  years  allowed  by  law.  An  opinion  confirming  the 
claim  of  Gomez  had  been  delivered  on  the  fifth  of  June,  1857, 
and  entry  thereof  duly  made  on  the  minutes  with  an  order 
that  a  decree  be  entered  up  in  conformity  to  the  opinion. 

On  the  seventh  of  January,  1858,  a  decree  was  filed, 
which  recited  the  previous  proceedings  and  was  directed  to 
be  entered  as  of  the  fifth  of  June,  nunc  pro  tunc. 

On  the  fourth  of  February,  1858,  the  claimant  obtained 
leave  to  amend  this  decree  by  substituting  another,  for  a 
larger  tract  of  land,  in  its  stead.  A  decree  in  pursuance  of 
this  leave  was  entered  on  succeeding  day. 

The  appeal  was  taken  on  the  twenty-fifth  day  of  August, 
3862. 

On  this  state  of  facts,  the  court  says  :  "Argument  can 
add  nothing  to  the  force  of  this  statement  as  drawn  from 
the  record.  Plainly  there  was  no  decree  of  any  hind  in  the 
case  until  the  seventh  of  January,  1858,  and  as  that  decree 
was  ordered  to  be  amended  by  substituting  another  in  its 
stead,  the  final  decree  in  the  case  was  that  of  the  fifth  of 
February  following.  Five  years  therefore  had  not  elapsed 
before  the  appeal  was  taken." 

It  will  be  noted  that  in  this  case  it  appeared  by  the  minutes 
that  a  decree  was  ordered  to  be  entered  in  conformity  with 
the  opinion  at  the  time  when  the  latter  was  announced. 

In  the  case  at  bar,  the  minutes  show  that  an  opinion 
confirming  the  survey  was  delivered,  but  no  order  for  the 
entry  of  a  decree  in  conformity  to  it,  appears  to  have  been 
made. 

This  decision  of  the  Supreme  Court  is  therefore  conclu- 
sive as  to  the  question  under  consideration.  No  final  de- 
cree has  ever  been  entered  in  the  case.  It  is  therefore  a 
pending  case  within  the  saving  clause  of  the  act  of  1854, 
and  must  be  completed  and  determined  by  the  entry  of  a 
final  decree. 

2.  Is  this  Court,  which  is  now  called  upon  to  enter  a 
final  decree,  bound  by  the  opinion  already  delivered,  or  is 
it  at  liberty  to  examine  into  the  merits,  and  enter  such  final 
decree  as  may  be  just? 
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In  the  case  ot  {Dogget  v.  Emerson),  a  cause  had  by  con- 
sent been  heard  in  Chambers  by  the  Circuit  Judge,  a 
written  opinion  delivered,  and  a  decree  drawn  up  and  giren 
to  the  reporter,  to  be  filed  in  the  clerk's  office;  but  it  did 
not  reach  that  office  until  three  days  after  the  term  had 
closed. 

In  the  meantime,  the  Circuit  Judge  (Mr.  J.  Story)  had 
died. 

At  the  succeeding  term  a  motion  was  made  to  enter  and 
carry  into  effect  the  decree. 

It  was  held  that  the  intervening  death  of  the  judge  was 
no  ground  for  a  rehearing  if  an  opinion  was  actually 
delivered;  bat  otherwise,  if  only  prepared.  But  that  an 
opinion  once  pronounced  or  a  decree  once  made  may  be 
altered  if  some  obvious  mistake  of  law  or  of  fact  be  shown. 
That  ''there  must  be  something  tantamount  to  what  w^ould 
justify  a  new  trial,"  and  the  Court  applies  to  this  case  the 
principles  which  govern  in  applications  for  a  rehearing,  or 
for  leave  to  file  a  bill  of  review,  or  a  bill  in  the  nature  of  a 
bill  of  review.     (1  Wood  &  Min.  p.  6.) 

In  Tlie  Life  dt  Fire  Ins.  Co.  v.  Heirs  of  Wilson  (8  Peters, 
R.  291),  it  was  held  by  the  Supreme  Court  that  the  signing 
of  a  "judgment  rendered  in  the  case  by  the  judge's  pre- 
decessor in  office,  was  a  ministerial  and  not  a  judicial  act, 
and  that  the  judge  might  be  compelled  by  mandamus  to  do 
so,  unless  in  the  exet^dse  of  his  discretion  he  grants  a  new  trial, 
and  that  as  the  successor  of  his  predecessor  he  can  exer- 
cise the  same  powers,  and  has  a  right  to  act  on  every  case 
that  remains  undecided  on  his  docket,  as  fully  as  his  pre- 
decessor could  have  done. 

There  being  no  doubt,  therefore,  as  to  the  power  of  this 
Court  as  the  successor  of  the  late  District  Court  for  the 
Southern  District  of  California,  to  act  on  the  case  as  fully 
as  that  court  could  have  done,  it  remains  to  be  considered, 
whether  the  claimants  have  shown  such  a  case  as  entities 
them  to  a  rehearing. 

In  considering  this  question,  I  shall  confine  myself  to  tlie 
undisputed  facts  disclosed  by  the  record. — ^Discussion  of 
facts  omitted. — Eeporter. 
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The  long  delay  on  the  part  of  the  claimants  to  move  in 
the  matter  is  explained,  on  the  ground  that  they  are  Mexi^ 
cans,  ignorant  of  onr  laws  and  language.  That  they  have 
continued  to  live  on  the  land  undisturbed  until  recently, 
and  relying  on  the  justice  of  the  goyemment  to  protect  them 
in  their  undoubted  rights,  that  the  Judge  who  rendered  the 
decision,  died  shortly  afterwards,  and  the  sessions  of  the 
Court  held  by  his  successor  at  Los  Angeles,'  were  rare  and 
irregular. 

It  does  not  appear  that  any  rights  of  third  persons.have 
intervened.  Nor  is  it  easy  to  see  how,  in  any  view,  such 
persons  would  be  entitled  to  protection  on  the  ground  of 
any  reliance  placed  by  them  on  the  finality  of  the  supposed 
decision  of  the  court. 

If  that  decision  and  the  entry  on  the  minutes  amounted 
to  a  final  decree,  then  the  appeal  taken  from  it  was  tegular 
and  the  cause  remained  pending  and  undetermined  until 
the  appeal  should  be  dismissed — which  has  not  been  done. 
If,  on  the  other  hand,  the  cause  is  to  be  deemed  not 
finally  decided  until  a  decree  has  been  signed  and  entered, 
then  the  record  disclosed  that  no  such  decree  had  ever  been 
made,  and  that  the  case  was  still  pending  and  undecided. 

In  neither  view  had  third  persons  the  right  to  treat  the 
supposed  decision  as  final  and  conclusive. 

Mj  opinion  is,  that  it  is  the  duty  of  the  judge  of  this 
Court  to  make  such  a  decree  as  on  full  examination  of  the 
case  shall  appear  just. 

The  motion  for  a  re-hearing  is  therefore  granted  and  the 
cause  will  be  opened  for  further  proofs. 
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Frederick  Somerville  v.  The  Brig  "Francisco"  &c. 

DiSTBicT  Court,  District  op  California, 
December  1,  1870. 

1 .  Unjust  and  Unequal  Aqbeembnts  'with  Seamen  Disbeqabded  by  Coubt 
OF  ADMiBAiiTT. — An  agreement  made  between  the  master  and  the  cook 
of  a  fishing  vessel  by  which  the  latter  agreed  to  renounce  his  wages, 
earned  and  to  be  earned,  and  to  accept  in  lieu  thereof  the  caick  of  one  of 
the  seamen,  pronounced  unequal  and  unjust  and  to  be  disregarded  by  & 
Court  of  Admiralty. 

Before  Hoffman,  District  Judge. 
Daniel  T.  Sidlivan,  Proctor  for  libellant. 
MiUon  Androa^  Proctor  for  claimant. 

Hoffman,  J.  The  libel  in  this  case  is  filed  to  recoTcr 
wages  alleged  to  be  due  the  libellant  for  services  as  cook 
on  the  above  vessel,  on  her  late  fishing  voyage  from  this  port 
to  the  Okhotsh  sea. 

The  shipment  of  the  libellant  as  cook  and  the  rate  of 
wages  agreed  to  be  paid  him  are  not  disputed. 

The  defense  set  up  is,  that  the  libellant  was  incompetent 
and  negligent.  That  the  crew  became  discontented  with  the 
manner  in  which  he  discharged  his  duties,  and  demanded  of 
the  master  that  some  change  should  be  made.  That  the 
master  thereupon  proposed  to  the  libellant  to  take  the  place 
of  one  Peterson,  a  fisherman  on  board,  to  relinquish  to  him 
the  wages  already  earned  by  libellant  as  cook,  and  to  receive 
in  lieu  thereof  the  fish  already  caught  by  Peterson,  and  the 
same  share  which  Peterson  was  to  receive  of  the  fish, 
which  he,  libellant,  might  subsequently  catch  during  the 
voyage. 

That  the  libellant  agreed  to  this  arrangement,  and  that 
there  is  now  due  him  only  a  share  of  the  proceeds  of  the 
voyage,  such  as  Peterson  would  have  been  entitled  to.  In 
reply,  the  libellant  alleges  that  he  assented  to  the  captain's 
proposition  through  fear  and  under  duress. 

By  the  terms  of  the  articles  each  of  the  crew  was  to 
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receive  three  tenths  of  the  fish  which  he  might  individually 
catch,  subject  to  certain  specified  deductions  and  charges. 
The  vessel  sailed  on  the  tenth  of  April,  1870.  The  alleged 
agreement  was  made  on  the  eighteenth  of  July.  The  voyage 
proved  unprofitable.  The  amount  which  would  be  due  to 
the  libeUant  under  the  alleged  agreement  is  an  inconsidera- 
ble sum,  far  less  than  the  amount  of  his  wages. 

The  allegations  of  the  answer,  and  the  proofs  offered  at 
the  hearing,  leave  it  somewhat  uncertain  whether  the  de- 
fense relied  on  is  the  incompetence  and  neglect  of  the  libel- 
lant,  and  the  consequent  right  of  the  master  to  withhold  his 
wages  in  whole  or  in  part,  or  a  voluntary  renunciation  by 
him  of  his  contract  as  cook,  and  the  acceptance  of  a  new 
employment  on  the  same  terms  and  conditions  as  those  on 
which  Peterson  had  contracted. 

There  can  be  no  doubt  that  whenever  an  officer  or  mariner 
proves  incompetent  to  discharge  the  duties  he  has  con- 
tracted to  perform,  the  master  may  degrade  him,  and  the 
amount  of  his  compensation  will  be  determined  not  by  the 
contract  but  by  the  value  of  the  services  he  has  actually 
rendered. 

But,  in  this  case  the  proofs  of  incompetence  or  negligence 
on  the  part  of  the  libellant  are  wholly  insufficient. 

Some  dissatisfaction  was  manifested  by  the  crew  at  Hono- 
lulu, but  this  seems  to  have  been  on  account  of  the  quantity 
rather  than  the  quality  or  mode  of  cooking  the  food  sup- 
plied them.  If  the  latter  was  the  case,  it  is  by  no  means 
clear  that  it  was  occasioned  by  the  fault  of  the  cook.  The 
captain  himself  appears  to  have  assured  the  men  that  the 
libellant  was  a  good  cook,  but  offered  to  procure  another  if 
one  could  be  had,  provided  the  men  would  pay  the  three 
months  extra  wages  required  to  be  deposited  on  the  dis- 
charge of  a  seaman  in  a  foreign  port.  This  the  men  de- 
clined to  do,  and  the  vessel  proceeded  on  her  voyage.  On 
the  eighteenth  of  July,  some  time  after  the  vessel  had 
arrived  on  the  fishing  grounds,  the  men  were  not  furnished 
coffee  as  was  usual  when  first  called  out  in  the  morning,  and 
no  breakfast  was  prepared  at  the  customary  hour.  They 
thereupon  proceeded  aft  in  a  body,  and  informed  the  mas- 
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ter  that  they  could  not  and  would  not  work  unless  their 
coffee  was  served  to  them  and  their  breakfast  prepared. 
The  master  then  called  the  cook,  or  went  to  the  galley  and 
spoke  to  him,  as  the  latter  alleges,  in  a  very  violent  and 
threatening  manner.  The  excuse  given  by  the  cook  was 
that  the  breakfast  had  been  overturned  by  the  heavy  rolling 
of  the  ship,  and  that  one  of  his  hands  was  so  sore  from 
the  effects  of  a  splinter  as  to  deprive  him  of  its  use. 

Shortly  afterwards  the  cook  was  called  into  the  cabin,  smd 
the  arrangement  to  take  Peterson's  place  was  entered  into. 
It  is  proved  that  the  ship  was  rolling  very  heavily,  and  that 
some  of  the  dishes  or  pans  on  the  stove  were  capsized. 

It  is  also  proved  that  the  cook's  hand  was  and  had  for 
some  days  been  sore  and  festered,  so  as  greatly  to  interfere 
with  the  performance  of  his  duties. 

None  of  the  crew  who  were  examined  allege  any  incom- 
petence on  the  part  of  the  cook.  Some  of  them  testify  to 
his  great  desire  to  get  through  his  work,  and  to  his  depriv- 
ing himself  of  sleep  for  many  consecutive  hours.  The  coal 
on  board  also  appears  to  have  been  nearly  or  quite  unfit  for 
use,  and  the  drift  wood  used  as  fuel  was  wet  and  difficult  to 
kindle.  It  was,  moreover,  neceesary  to  saw  or  split  it, 
which  the  cook,  with  a  sore  hand,  found  very  difficult. 

This,  and  the  incident  at  Honolulu,  are  the  only  instances 
of  alleged  neglect  mentioned  by  the  witnesses.   The  master 
states,  however,  that  almost  every  week  during  the  voyage 
from  here  to  the  Ochotsk  sea  he  was  obliged  to  speak  to 
the  cook  about  not  giving  the  men  enough,  and  that  the 
crew  were  continually  grumbling.     But  the  men  who  were 
examined  sa  witnesses  make  no  serious  complaints  of  an 
insufficient  supply  of  food  by  the  cook's  fault.     Some  of 
them  seem  to  consider  that  there  was  as  much  reason  for 
dissatisfaction  after  as  before  the  substitution  of  Peterson 
as  cook  in  place  of  the  libellant. 

In  view  of  all  the  testimony,  I  cannot  consider  that  the 
incompetence  or  negligence  of  the  libellant  was  such  as  to 
justify  the  master  in  disrating  him,  rescinding  the  contract, 
and  depriving  him  of  the  opportunity  of  earning  the  wages 
agreed  to  be  given  him. 
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It  need  scarcely  be  observed  that  if  the  condition  of  his 
hand  prevented  him  either  wholly  or  partially  from  perform- 
ing his  duties,  that  circumstance  affords  no  reason  either 
for  disrating  him  or  denying  him  wages.  A  seaman  disabled 
without  his  own  fault,  in  the  service  of  the  ship,  is  entitled 
to  be  cured  at  the  expense  of  the  latter,  and  this  without 
diminution  of  his  wages. 

The  libellant,  then,  is  entitled  to  recover,  unless,  by  a 
voluntary  and  fair  agreement,  he  has  renounced  his  right  to 
his  wages  earned  and  to  be  earned,  and  has  entered  into  a 
new  contract. 

The  Courts  of  maritime  law,  mindful  of  the  ignorance, 
the  credulity,  and  the  thoughtlessness  of  seamen,  ^'have 
been  in  the  constant  habit,"  says  Mr.  I.  Story,  *'  of  extend- 
ing towards  them  a  peculiar  protecting  favor  and  guardian- 
ship. They  are  emphatically  the  wards  of  the  admiralty, 
and,  though  not  technically  incapable  of  entering  into  a 
valid  contract,  they  are  treated  in  the  same  manner  as 
Courts  of  Equity  are  accustomed  to  treat  young  heirs 
dealing  with  their  expectancies,  wards  with  their  guardians, 
and  cestuis  que  trust  with  their  trustees.  *  *  *  As 
they  have  little  of  the  foresight  and  caution  belonging  to 
persons  trained  in  other  pursuits  of  life,  the  most  rigid 
scrutiny  is  instituted  into  the  terms  of  every  contract  in 
which  they  engage.  If  there  is  any  undue  inequality  in  the 
terms,  any  disproportion  in  the  bargain,  any  sacrifice  of 
rights  on  one  side  not  compensated  by  extraordinary  benefits 
on  the  other  side,  the  judicial  interpretation  of  the  transaction 
is  that  the  bargain  is  unjust  and  unreasonable,  that  advantage 
has  been  taken  of  the  weaker  party,  and  that^o  tanto  the 
bargain  ought  to  be  set  aside  as  unjust  and  unreasonable." 
{Hardin  v.  Gordcniy  2  Mass.  557.) 

In  the  celebrated  judgment  of  Lord  Stowell  in  the  Juliana 
(2  Dod's  Adm.  B.  504),  the  same  principles  were  declared 
and  vindicated.  In  that  case  it  was  held  that  where  a  voyage 
was  divided  by  various  ports  of  delivery,  a  proportional 
claim  for  wages  attached  at  each  of  such  ports,  and  that  all 
attempts  to  evade  or  invade  this  right  of  the  seamen  by  re- 
nunciations obtained  from  them  without  any  consideration 
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by  collateral  bonds,  or  by  contracts  inserted  in  the  body  of 
the  articles,  were  ineffectual  and  void. 

To  the  same  effect  are  numerous  A.merican  authorities. 
(3  Kent's  Comm.  194,  and  cases  cited;  1  Sprague,  Dec. 
584,  279,  107,  199;  1  Peters.  Adm.  D.  187  note.)  Thus,  it 
has  been  held  that  a  stipulation  in  the  arti<;les  to  pay  for  all 
medicines  and  medical  aid  further  than  the  medical  chest 
afforded,  was  void  as  being  grossly  inequitable  {Hardey%  v. 
Gorden,  uhi  sup.),  and  generally,  that  though  the  articles 
are  conclusive  as  to  the  wages  and  voyage,  yet,  on  all  collat- 
eral points,  the  Court  of  Admiralty  will  consider  how  far 
the  stipulations  are  equitable  and  just.  (2  Hagg.  394.)  II 
the  seaman  contracting  on  shore  and  before  the  commence- 
ment of  the  voyage,  is  considered  ''as  placed  under  the  in- 
fluence of  men  who  have  naturally  acquired  a  mastery  over 
him,"  by  how  much  more  must  the  seaman  making  an 
agreement  with  the  master  at  sea,  and  subject  to  his  abso- 
lute and  arbitrary  authority,  be  deemed  to  be  acting  under 
an  undue  and  almost  irresistible  influence.  To  avoid  a  con- 
tract made  under  such  circumstances,  it  is  not  necessary  to 
show  duress  or  compulsion.  It  is  sufficient  if  it  appear  to 
be  unequal  and  injurious  to  the  weaker  party.  If  it  be  un- 
just, it  will  be  deemed  to  have  been  obtained  by  oppression 
or  fraud.  "No  man,"  says  Lord  Stowell,  "willingly  sub- 
mits to  injustice  knowing  it  to  be  such;  and  if  he  does  sub- 
mit to  injustice  it  is  upon  advantage  taken  of  his  ignorance, 
or  his  weakness,  or,  in  other  words,  by  oppression  or  fraud.' 
(The  Juliana,  2  Dods.  616.) 

What,  then,  are  the  circumstances  of  this  case? 

An  accident,  coupled  with  a  partial  inability  to  work, 
owing  to  the  condition  of  his  hand,  had  prevented  the  libel, 
lant  from  preparing  breakfast  for  the  crew.  The  latter  had 
complained  in  a  body  to  the  master.  The  master  had 
harshly  rebuked  the  libellant,  and  had  threatened,  as  he 
says  (and  his  testimony  on  this  point  is  corroborated  by 
that  of  other  witnesses),  to  confine  him  and  his  son  under 
the  forecastle  for  the  remainder  of  the  voyage.  Very  shortly 
afterwards,  and  before  there  was  time  for  his  natural  excite- 
ment and  alarm  to  subside,  he  was  summoned  to  the  cabin. 
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and,  in  the  presence  of  the  two  mates,  the  master  proposes 
to  him  to  renounce  his  rights  under  his  contract,  and  to 
enter  into  a  new  one.  He  states  that  he  objected,  on  the 
ground  that  he  was  no  fisherman,  and  that  his  hand  was  too 
sore  to  permit  him  to  fish.  The  master  replied  that  his 
hand  would  soon  be  well.  Not  daring,  as  he  says,  further 
to  oppose  the  master's  will,  he  assented  to  the  new  agree- 
ment. 

The  libellant  is  an  old  man,  and  evidently  not  fitted  to 
offer  a  determined  resistance  to  oppression,  or  make  a 
vigorous  assertion  of  his  rights.  Few  cases  can  be  imagined 
short  of  actual  or  threatened  violence  where  the  parties  to 
an  agreement  would  stand  upon  more  unequal  grounds.  On 
the  one  side  authority  and  absolute  power  to  compel 
obedience.  On  the  other  old  age,  weakness,  and  entire 
dependence. 

Was  then  the  agreement  thus  entered  into  in  all  respects 
fair  and  just  to  the  libellant?  If  it  was  not,  it  is  clearly 
void.  By  it  he  renounced  three  months'  wages  at  $40  per 
month,  already  earned,  together  with  all  future  earnings 
during  the  voyage.  For  this  he  received  Peterson's  share 
of  the  fish  already  caught  by  him,  and  was  to  receive  a 
similar  share  of  the  fish  he  himself  might  thereafter  take. 
It  is  doubtful  whether  he  was  exactly  informed  as  to  the  num- 
ber of  fish  which  had,  up  to  that  time,  been  taken  by  Peter- 
son, but  it  is  quite  clear  that  he  had  little  idea  either  of  the 
share  which  Peterson  was  to  receive  or  what  deductions 
were  to  be  made  and  charges  allowed  on  the  settlement  of 
the  voyage.  His  hand  was  so  sore  as  to  disable  him  from 
work.  It  continued  in  nearly  the  same  condition  up  to  the 
end  of  the  voyage. 

In  fact  the  number  of  fish  caught  by  him  was  insignifi- 
cant. On  the  final  settlement  of  the  voyage  little  or 
nothing  was  found  due  him  under  the  new  contract.  He 
had  no  experience  in  or  knowledge  of  fishing.  The  new 
duties  he  was  required  to  undertake  bore  no  analogy  to  the 
service  he  had  contracted  to  perform. 

Under  these  circumstances,  can  it  be  believed  that  the 
libellant  voluntarily  assented  to  the  new  agreement  into 
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which  he  entered  ?  Or,  if  he  did,  can  it  be  pronounced  so 
fair,  equal  and  just,  that  a  Court  of  Admiralty  should  sus- 
tain and  enforce  it  ?  To  these  questions,  and  especially  to 
the  last,  a  negative  answer  must  be  given. 

But,  in  coming  to  this  conclusion,  I  do  not  desire  to  be 
understood  to  impute  to  the  master  any  wilful  design  to 
oppress  or  defraud  the  libellant. 

He  was  probably  somewhat  dissatisfied  with  his  per- 
formance of  his  duties.  He  knew  that  the  condition  of  his 
hand  disabled  him  from  fully  discharging  them,  and  he 
probably  felt  at  liberty  to  propose,  perhaps  to  insist  upon, 
an  arrangement  which  would  throw  the  consequences  of 
that  disability  on  the  libellant,  and  not  on  the  ship. 

He  perhaps  forgot  that  the  disability  of  the  libellant 
even  though  it  had  been  total,  yet  incurred,  as  it  was  with- 
out his  fault  and  while  in  the  service  of  the  ship  in  no 
respect  impaired  his  right  to  his  wages.  That  the  expense 
of  procuring  a  substitute  was  an  expense  to  be  borne  by 
the  ship,  and  neither  directly  or  indirectly  to  be  thrown 
upon  the  libellant;  and  that  he  had  no  right,  in  the  relation 
he  bore  to  him,  to  propose,  still  less  to  insist  upon  an  un- 
equal and  injurious  bargain  of  which  the  almost  certain 
operation  was  to  deprive  the  libellant  of  his  wages  for  the 
entire  voyage.  For  he  must  have  known  that  three  tenths 
of  any  fish  the  libellant  might  thereafter  catch  could  not, 
after  deducting  the  stipulated  charges,  by  any  possibility 
be  equivalent  to  the  monthly  wages  he  renounced. 

A  decree  must  be  entered  in  favor  of  the  libellant  for 
the  amount  of  his  wages  for  voyage,  deducting  his  advance 
and  the  bill  for  articles  furnished,  produced  by  the  master. 
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In  re  Russell  Stevens  in  Bankruptcy, 

District  Court,  District  op  California, 
December  27,  1870. 

1.  SuBViYiNa  Pabtmbb  Abjuix^ed  Bankbupt.— a  ^arviving  partner  vill  be 

adjudged  bankrupt  on  an  act  of  bankruptcy  committed  by  him  in  the 
course  of  the  administration  of  the  assets  of  the  dissolved  partnership, 
notwithstanding  that  the  separate  estate  of  the  deceased  partner  is  suf- 
ficient to  pay  all  his  debts,  joint  and  separate. 

2.  Joint  Assets  to  be  taken  possession  op. — The  messenger  will  in  such  case 

take  possession  of  the  joint  assets  in  the  hands  of  the  bankrupt  Burviv- 
ing  partner,  and  also  of  his  separate  property. 

Before  Hoffman,  District  Judge. 

Messrs.  H,  L,  Joa^chimsen  &  R.  W.  Henty  attorneys  for 
petitioning  creditor. 

M.  A.  WhecUon,  attorney  for  bankrupts. 

Hoffman,  J.  The  petition  in  this  case  is  filed  by  a  credi- 
tor of  the  late  firm  of  Stevens  & ,  charging  an  act  of 

bankruptcy  committed  by  Stevens  as  surviving  partner  of 
the  firm,  and  praying  that  he  be  adjudged  bankrupt  as  an 
individual,  and  as  such  surviving  partner,  and  that  a  war- 
rant issue  against  his  separate  property,  and  the  joint  assets 
in  his  hands,  as  such  surviving  partner. 

To  this  petition  objections  in  the  nature  of  a  demurrer 
have  been  interposed. 

It  is  urged  that  the  Court  has  no  authority  to  administer 
upon  the  joint  assets,  unless  the  firm  be  declared  bank- 
rupt, and  that  this  cannot  be  done  because  it  has  been  dis- 
solved by  the  death  of  one  of  the  partners,  and  because  it 
is  admitted  that  the  estate  of  the  deceased  partner  is  amply 
sufficient  to  satisfy  all  of  his  debts,  both  individual  and 
joint. 

It  is  also  urged  that  a  bankrupt  cannot  be  discharged 
from  partnership  debts,  unless  the  other  partners  are  brought 
in  and  the  firm  adjudged  bankrupt,  and  that  inasmuch  as 
the  alleged  act  of  bankruptcy  was  committed  in  respect 
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of  a  partnership  debt,  and  the  petitioning  creditor  is  a 
creditor  of  the  firm,  the  surviving  partner  cannot  be  ad- 
judged a  bankrupt  in  his  individual  capacity. 

It  has  been  held  in  several  cases  by  the  learned  judge  of 
the  southern  district  of  New  York,  that  when  there  are  firm 
debts  and  firm  assets  the  firm  must  be  declared  bankrupt 
by  either  voluntary  or  involuntary  proceedings,  before  any 
member  of  it  can  be  discharged  from  his  liabilities;  but 
that  this  applies  only  to  actually  existing  partnerships  or  to 
cases  Tvhere  there  are  firm  assets,  and  not  to  co-partner- 
ships terminated  theretofore  by  bankruptcy,  insolvency, 
assignment  or  otherwise.  In  re  Daniel  Warkefis,  2  B.  R. 
113;  In  re  Frear,  1  B.  R.  201;  In  re  Settle,  1  B.  R.  74;  In 
re  Shepardf  3  B.  R.  43. 

I  have  not  been  able  to  understand  the  precise  grounds 
on  which  these  decisions  are  based.  Undoubtedly,  where 
the  firm  of  which  the  petitioner  is  a  member  is  bankrupt, 
there  should  be  an  adjudication  in  bankruptcy  against  the 
partners  composing  it,  and  an  assignee  appointed  in  that 
proceeding  before  the  partnership  assets  can  be  reached. 
Bat  cases  often  occur  where  a  partner  may  be  bankrupt 
while  the  remaining  parties,  as  individuals,  and  even  the 
firm  itself,  are  entirely  solvent.  In  such  case  no  adjudica- 
tion against  the  firm  could  be  made.  But  the  bankrupt 
partner  would,  nevertheless,  have  an  unquestionable  right  to 
be  discharged  from  all  his  debts  provable  under  the  act. 
(See  opinion  of  Mr.  Reg.  Fitch,  1  B.  R.  202.) 

But  if  on  his  petition  setting  forth  firm  debts  and  firm 
assets,  no  adjudication  can  be  made  until  the  remaining 
partners  are  brought  in,  he  will  be  deprived  of  the  benefit 
of  the  act.  For  the  partners  being  solvent  no  adjudication 
can  be  made  against  them  or  the  firm. 

The  Bankrupt  Act  clearly  contemplates  that  one  partner 
may  be  discharged  from  his  joint,  as  well  as  several  debts, 
without  impairing  the  liability  of  his  co-partners. 

Section  33  provides  that  no  discharge  granted  under  this 
act  shall  release,  discharge  or  affect  any  persons  liable  for 
the  same  debt,  for  or  with  the  bankrupt,  either  as  partner, 
*'joint  contractor,  endorser,  surety  or  otherwise,"  and  such 
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would  no  doubt  be  the  law  independently  of  this  provision. 
(1  Gray,  623;  5  Cush.  613.) 

The  case,  therefore,  provided  for  by  the  statute,  is  evidently 
one  where  one  partner  becomes  bankrupt  while  the  others 
remain  solvent,  and  it  is  their  liability  which  it  is  intended 
to  preserve. 

In  the  case  at  bar  no  proceedings  can  be  taken  under  the 
thirty-sixth  section  and  general  order,  No.  18.  The  partner- 
ship has  ceased  to  exist,  having  been  dissolved  by  the  death 
of  one  of  its  members. 

It  is  not  insolvent,  for  it  is  admitted  that  the  deceased 
partner's  estate  is  sufficient  to  satisfy  all  his  debts,  joint  and 
separate.  Nor,  if  it  were  otherwise,  are  there  any  means 
of  bringing  in  his  executors,  or  of  taking  possession  of  his 
separate  estate,  which  is  in  the  course  of  administration  in 
the  Probate  Court. 

But  all  the  joint  assets  are  in  the  hands  of  the  surviving 
partner,  who  holds  the  same  for  all  purposes  of  administra- 
tion until  the  debts  are  paid.  The  debts  due  the  partner- 
ship must  be  collected  in  his  name,  and  he  alone  can  be 
sued  by  the  firm  creditors. 

If,  then,  while  clothed  with  these  rights  and  charged  with 
these  duties,  he  commits  an  act  of  bankruptcy,  I  see  no 
reason  why  the  creditors  cannot  invoke  the  aid  of  a  Court 
of  Bankruptcy,  to  take  out  of  his  hands  the  joint  assets,  as 
well  as  his  separate  estate,  and  distribute  them  among  the 
creditors.  If,  in  respect  to  his  separate  estate,  he  had 
made  a  fraudulent  assignment,  given  a  preference,  or  suffered 
his  commercial  paper  to  be  dishonored,  there  can  be  no 
doubt  that  he  could  be  adjudged  a  bankrupt  as  an  indi- 
vidual. It  would  be  a  strange  anomaly  if  on  such  an  adju- 
dication, where  the  debts  owed  by  him  as  a  partner  are  his 
own  debts,  as  much  as  those  contracted  by  him  separately, 
and  where  the  firm  assets  in  his  possession  are  his  own 
property,  to  the  extent  of  his  interest  in  the  firm,  that  the 
Court  should  have  no  power  to  take  possession  of  the  joint 
assets,  but  must  leave  them  in  his  hands,  to  be  disposed  of 
in  fraud  and  absolute  defiance  of  the  provisions  of  the 
Bankrupt  Act. 
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Under  the  Massachusetts  Insolvent  law,  on  which  it  is 
based,  no  doubt  seems  to  have  been  entertained  as  to  the 
right  of  a  surviving  partner  to  institute  proceedings  in 
bankruptcy,  which  will  include  the  estate  of  the  firm. 
(  Adams  Bank  v.  iZice,  2  Allen,  480). 

In  {Durgin  v.  Coolidge,  3  Allen,  554),  the  court  says: 

**  The  surviving  partner  is  entitled  to  have  possession  of 
all  the  partnership  property.  During  the  life  time  of  the 
partners  either  of  them  might  make  application  to  the 
court  of  insolvency  upon  which  legal  proceedings  might  be 
instituted  and  pursued  against  the  estate  of  the  partners. 
It  is  therefore  quite  clear  that  upon  the  death  of  one  of 
the  partners  the  survivor  may  rightfully  apply  to  the  Court 
of  Insolvency,  by  petition,  and  that  thereupon  the  proceed- 
ings may  be  had  for  the  sequestration  of  the  partnership 
property  and  the  payment  of  the  debts  due  to  the  partner- 
ship creditors." 

But  the  warrant  will  not  authorize  the  seizure  of  the 
separate  estate  of  the  deceased  partner. 

If  this  proceeding  can  be  taken  by  the  surviving  partner, 
it  necessarily  follows  that  when  he  has  committed  an  act 
of  bankruptcy,  the  same  proceedings  can  be  taken  against 
him  by  either  a  joint  or  separate  creditor. 

The  apprehension  expressed  by  counsel,  that  the  dis- 
charge of  the  surviving  partner  might  operate  to  release 
the  estate  of  the  deceased  partner  from  liability  seems 
entirely  groundless. 

Such  a  result  would  be  in  direct  contravention  of  the 
provisions  of  the  33d  section  of  the  act.  Nor  could  the 
terms  of  the  discharge  bear  any  such  interpretation.  For 
the  decree  would  merely  declare  that  Eussell  Stevens  was 
discharged  from  all  his  debts  provable  under  the  act. 

Some  question  was  made  at  the  hearings  as  to  whether 
the  act  charged  in  the  petition  was  an  act  of  bankruptcy 
under  the  law. 

It  appears  that  the  firm  had  been  engaged  in  the  business 
of  manufacturing  lumber.  The  surviving  partner  gave  to  a 
creditor  of  the  firm  a  draft  or  bill  of  exchange  on  its  agents, 
which,  on  presentment,  was  dishonored  and  remained  unpaid 
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for  more  than  fourteen  days.  The  draft  was  undoubtedly 
**  commercial  paper"  within  the  meaning  of  the  law.  It  was 
paper  governed  by  the  rules  which  are  founded  on  the  cus- 
tom of  merchants,     (/n  re  Chandkr,  4  B.  R.  p.  66.) 

Nor  do  I  think  that  the  circumstance  that  the  manufactur- 
ing firm  had  been  dissolved  by  the  death  of  the  partner, 
and  that  the  survivor  was  engaged  in  settling  its  affairs  and 
closing  up  the  business,  divested  the  latter  of  his  character 
of  manufacturer,  especially  when  the  debt  which  formed  the 
consideration  of  the  draft  was  a  debt  contracted  by  the  firm 
in  the  course  of  its  manufacturing  business. 

It  was  stipulated  on  the  hearing  that  if  the  Court  should 
be  of  opinion  that  the  objections  raised  by  the  demurrer 
were  untenable,  an  adjudication  should  be  entered  without 
a  reference  to  the  register  to  ascertain  the  facts. 

The  adjudication  will  therefore  be  made,  and  the  warrant 
will  direct  the  messenger  to  seize  the  separate  estate  as  well 
as  the  estate  of  the  firm  in  the  hands  of  the  bankrupt. 


Martha  Chappelle  v.  Cyrus  Olney. 

Circuit  Court,  District  of  Oregon, 
December  31,  1870. 

1.  Limitation  dubing  time  op  Insubbection. — From  and  nfter  the  act  of 
Jnly  13.  1861  (12  Stat.  257),  and  the  proclamation  of  Angnst  16,  1861 
(Id,  1262),  pursuant  thereto,  declaring  the  inhabitants  of  Arkansas  to 
be  in  a  state  of  insurrection  against  the  United  States,  and  until  the 
termination  of  snch  insurrection,  an  inhabitant  of  Arkansas  could  not 
maintain  an  action  in  the  Courts  within  the  State  of  Oregon  against  an 
inhabitant  of  the  latter  State,  and  therefore  the  period  during  which 
such  insurrection  existed  is  not  to  be  counted  as  a  part  of  the  time 
limited  for  the  commencement  of  such  an  action. 

2.    ArTHOBTTT  OF  PbBSIDENT  to  DECLABB  that  INSUBBECnON  HAD   CEASED. — 

The  act  of  July  13,  1861,  impliedly  authorized  the  President,  so  long  as 
Congress  did  not  otherwise  provide,  to  declare  by  proclamation  that  the 
insurrection  before  declared  to  exist  by  him,  had  ceased,  as  to  the  in- 
habitants of  any  State  or  section  thereof. 
3.  Exceptions  to  state  of  Insubbection  in  Abeansas.— The  President  having 
declared  the  inhabitants  of  Arkansas  in  a  state  of  insuiTection,  the  Court 
27 
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does  not  judicially  know  that  any  portion  of  them,  then  or  afterwards, 
were  within  the  exceptions  in  the  proclamation  because  they  in  fact 
maintained  a  loyal  adhesion  to  the  Union,  or  inhabited  a  portion  of  the 
State  occupied  and  controlled  by  the  forces  of  the  United  States. 

4.  Right  of  Action  mot  to  Subyiyb  to  Wifs. — A  chose  in  action  accruing 

to  a  woman  during  coverture  survives  to  her,  unless  the  husband  reduce 
it  to  his  exclusive  possession  during  his  life  time;  therefore,  when  a 
legacy  was  given  to  the  wife,  and  she  and  her  husband  joined  in  a  power 
of  attorney  authorizing  O.  to  collect  and  receive  the  same  for  her  use  and 
benefit,  the  receipt  of  the  money  by  O.  during  the  life  of  the  husband 
was  not  the  possession  of  the  latter,  except  for  the  use  of  (he  wife,  and 
the  right  to  recover  the  same  from  O.  survived  to  her. 

5.  Imtebbst  DCJBiNa   State  of  Insubbsction. — Interest  is  not  recoverable 

upon  a  debt  owing  by  an  inhabitant  of  Oregon  to  an  inhabitant  of 
Arkansas  during  the  period  the  inhabitants  of  the  latter  State  were  in  a 
state  of  insurrection  against  the  United  States. 

Before  Deady,  District  Judge. 
E.  C.  Bronaughy  for  plaintiff. 
W.  Lair  Hill,  for  defendant. 

Deady,  J.  This  action  was  commenced  August  17,  1870. 
From  the  complaint  it  appears  that  the  plaintiff  is  a  resident 
and  citizen  of  the  State  of  Arkansas  and  the  defendant  of 
Oregon,  and  that  the  plaintiff  has  resided  in  Cross  county, 
in  the  State  of  Arkansas,  continuously  since  December  10, 
1859. 

That  in  the  year  1854,  the  plaintiff,  then  being  one  of  the 
legatees  in  the  last  will  and  testament  of  Philip  Thompson, 
deceased,  late  of  Oregon,   did,  together  with  her  late  hus- 
band. Elisha  W.  Chappelle,  constitute  and  appoint  the  de- 
fendant their  agent  and  attorney  to  collect  and  receive  for 
plaintiff's  use  and  benefit,  all  sums  of  money  accruing  to 
plaintiff  from  the  estate  of  said  Thompson,  and  to  hold  the 
same  subject  to  the  order  and  demand  of  plaintiff  and  her 
said    husband;    in  consideration  whereof,    the    defendant 
undertook  and  promised  plaintiff  and  her  said  husband  to 
transmit  to  said  husband  for  the  use  and  benefit  of  plaintiff 
all  such  sums  of  money  received  by  him  as  aforesaid,  when- 
ever he  should  be  thereunto   afterwards  requested.    That 
the  defendant  as  agent  and  attorney  as  aforesaid  received 
from  said  estate  for  plaintiff's  use  the  sum  total  of  $6,146 
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in  gold  and  silver  coin;  and  that  on  November  30,  1860,  the 
sum  of  $4,950.54  of  said  moneys  was  remaining  in  the  hands 
of  defendant;  and  that  upon  said  last  mentioned  date,  said 
Elisha  W.  Chappelle  requested  defendant  to  forthwith 
transmit  to  him  for  plaintiff's  use  and  benefit  all  such 
moneys  then  in  his  hands;  and  that  the  defendant  neglected 
and  refused  to  transmit  or  pay  over  the  sum  of  money  then 
in  his  hands  or  any  part  thereof,  and  still  so  neglects  and 
refuses,  to  the  damage  of  plaintiff  19,756.71. 

On  August  17,  the  defendant  appeared  and  demurred  to 
the  complaint,  and  for  cause  of  demurrer  alleged : 

1.  That  the  action  had  not  been  commenced  within  the 
time  limited  by  law. 

2.  That*  the  facts  stated  are  not  sufficient  to  constitute  a 
cause  of  action. 

On  September  5  and  13  the  demurrer  was  argued  by 
counsel  and  submitted. 

It  appears  from  the  complaint  that  the  plaintiff's  right  of 
action  did  not  accrue  within  six  years  next  before  the  com- 
mencement of  this  action,  but  that  a  period  of  9  years,  8 
months  and  17  days  elapsed  between  the  demand  for  the 
money  and  the  bringing  of  the  action.  By  the  law  of  this 
State  such  an  action  as  this  is  barred  if  not  commenced  within 
six  years;  but  when  the  plaintiff  is  **an  alien,  subject  or  a 
citizen  of  a  country  at  war  with  the  United  States,  the  time 
of  the  continuance  of  the  war  shall  not  be  a  part  of  the 
time  limited  for  the  commencement  of  the  action."  (Or. 
Code,  141,  144.)  It  follows  that  the  demurrer  as  to  the 
first  cause  alleged  is  well  taken,  unless  the  plaintiff's  right 
to  sue  the  defendant  was  suspended  at  least  3  years,  8 
months  and  17  days  by  reason  of  the  hostilities  or  war 
carried  on  between  the  United  States  and  the  States  of  the 
so-called  Southern  Confederacy — including  Arkansas — be- 
tween November  30,  1860,  and  the  commencement  of  this 
action.  If  the  right  to  sue  was  so  suspended  for  any  length 
of  time,  that  period  is  not  to  be  counted  as  a  part  of  the  six 
years  within  which  the  action  may  have  been  commenced. 

By  section  5  of  the  act  of  July  13,  1861  (12  Stat  257), 
Congress  authorized  the  President,  under  certain  circum- 
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stances  therein  mentioned,  to  declare  by  proclamation  that 
the  inhabitants  of  any  State  or  section  thereof  were  in  a 
state  of  insurrection  against  the  United  States;  "and  there- 
upon all  commercial  intercourse  by  and  between  the  same 
and  the  citizens  thereof,  and  the  citizens  of  the  rest  of  the 
United  States  shall  cease  and  be  unlawful  so  long  as  such 
condition  of  hostility  shall  continue;  and  all  goods  and 
chattels,  wares  and  merchandise,  coming  from  said  State  or 
section  into  the  other  parts  of  the  United  States,  and  all 
proceeding  to  such  State  or  section,  by  land  or  water,  shall, 
together  with  the  vessel  or  vehicle  conveying  the  same,  or 
conveying  persons  to  or  from  such  State  or  section,  be  for- 
feited to  the  United  States." 

This  act  was  passed  with  direct  reference  to  th6  rebellion 
or  insurrection  then  being  organized  and  maintained  in  cer- 
tain States — including  Arkansas — against  the  authority  and 
Government  of  the  United  States.  In  pursuance  of  this  act 
the  President  on  August  16, 1861  (12 StaLl2ii2),  by  procla- 
mation, declared  the  inhabitants  of  certain  States — includ- 
ing Arkansas — to  be  in  a  state  of  insurrection  i^ainst  the 
United  States,  excepting,  among  others,  the  inhabitants  of 
such  parts  of  such  States  as  "may  maintain  a  loyal  adhes- 
ion to  the  Constitution  and  the  Union,  or  may  be,  from  time 
to  time,  occupied  and  controlled  by  forces  of  the  United 
States  engaged  in  the  dispersion  of  said  insurgents." 

On  April  2, 1868,  the  President  by  proclamation  declared 
"that  the  insurrection  which  heretofore  existed  in  certain 
States — ^including  Arkansas— is  at  an  end;"  and  on  August  20, 
1866,  another  presidential  proclamation  was  issued  declariDg 
that  the  insurrection  was  at  an  end  in  Texas — this  State  not 
having  been  included  in  the  proclamation  last  mentioned— 
and  that  the  "said  insurrection  is  at  an  end,  and  that  peace, 
order,  tranquillity  and  civil  authority  now  exist  in  and 
throughout  the  whole  of  the  United  States  of  America." 

From  and  after  the  date  of  the  proclamation  of  August  16, 
1861,  all  commercial  intercourse  was  prohibited  between  the 
inhabitants  of  Arkansas  and  the  people  of  the  United  States, 
and  the  transportation  and  removal  of  property  to  or  from 
Arkansas  to  other  parts  of  the  United  States  not  declared 
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to  be  in  a  state  of  insurrection,  was  punishable  by  forfeiture 
thereof.  For  the  time  being  the  plaintiff  was  a  citizen 
or  inhabitant  of  a  country  at  war  with  the  United  States, 
and  therefore  could  not  maintain  an  action  in  the  Courts 
within  this  State  against  the  defendant  to  secure  this  money. 
(1  Kent  Com.  66.)  The  plaintiff's  remedy  was  suspended 
until  the  cessation  of  hostilities  and  the  restoration  of  peace 
and  lawful  intercourse  between  the  people  of  the  two  coun- 
tries.    {Id.  68.) 

The  next  question  to  be  considered  is,  when  did  this  state 
of  insurrection  or  hostilities  cease?  Without  stopping  to 
consider  whether  the  President  has  any  power  to  declare 
the  beginning  or  ending  of  an  insurrection,  except  in  pursu- 
ance of  legislative  authority,  and  conceding  that  all  power 
over  questions  of  war  and  peace,  domestic  or  foreign,  is 
vested  by  the  Constitution  in  Congress,  except  that  vested 
in  the  treaty  making  power,  I  am  of  the  opinion  that  the 
authority  conferred  upon  the  Executive  by  the  act  of  July 
13,  1861,  to  declare  Arkansas  in  a  state  of  insurrection,  im- 
pliedly authorized  him,  if  the  state  of  things  amounting  to 
such  insurrection  should  cease  or  change,  to  then  declare  it 
at  an  end,  unless  in  the  mean  time  Congress  had  otherwise 
provided.  Assuming  that  the  insurrection,  as  to  Arkansas, 
was  at  an  end  from  and  after  the  proclamation  of  April  2, 
1866,  the  remedy  of  the  plaintiff — the  right  to  sue  defendant 
for  this  money — ^was  suspended  for  four  years,  seven  months 
and  sixteen  days.  Deducting  this  period  from  the  time 
between  the  accruing  of  the  right  of  action  and  the  com- 
mencement of  this  action,  leaves  five  years,  one  month  and 
one  day — a  period  of  eleven  months  and  twenty-nine  days 
less  than  that  allowed  by  law  within  which  to  begin  the 
action.  This  view  of  the  matter  is  the  most  favorable  one 
that  can  be  taken  for  the  defendant,  for  there  is  no  ground 
upon  which  the  Court  can  assume  that  the  insurrection,  in- 
cluding the  prohibition  of  intercourse  between  the  people 
of  the  United  States  and  Arkansas,  terminated  at  an  earlier 
date.  Actual  war — the  marching  of  hostile  forces  and  the 
conflict  of  opposing  armies  in  battle — may  have  ceased 
sooner,  but  this  proclamation  is  the  earliest  act  of  the  gov- 


406  CHA.PPELLE  17.  Olney.  [Cir.  Ct. 

Opinion  of  the  Court — Deady,  J.  [Dec. 

eminent  to  which  the  attention  of  the  Court  has  been  called 
which  purports  or  has  the  eflfect  to  relieve  the  inhabitants 
of  Arkansas  from  the  status  of  insurrection  and  consequent 
non-intercourse,  in  which  they  were  placed  by  the  procla- 
mation of  August  16,  1861. 

In  United  Slates  v.  Anderson  (9  Wal.  56),  the  question 
arose,  when  was  the  rebellion  entirely  suppressed?  The  cir- 
cumstances were  these :  "VMiat  is  called  the  Captured  and 
Abandoned.  Property  Act,  passed  March  12,  1863  (12 /Sforf, 
820),  gave  to  the  loyal  owners  of  such  property  a  right  to 
bring  suit  against  the  United  States  in  the  Court  of  Claims 
to  recover  the  proceeds  thereof,  ^^ai  any  time  within  two 
years  after  the  suppression  of  the  rebellion.^'  Anderson,  a  resi- 
dent of  Charleston,  South  Carolina,  on  June  6,  1868,  com- 
menced an  action  to  recover  the  proceeds  of  certain  cotton 
seized  and  sold  by  the  United  States.  The  defense  was, 
that  the  action  was  barred  by  the  limitation  in  the  act  of 
March  12, 1863,  or  in  other  words,  that  the  action  was  not 
commenced  **  within  two  years  after  the  suppression  of  the 
rebellion."  By  an  act  of  Congress  passed  March  2,  1867 
(13  Stat,  422),  it  was  declared  that  the  act  passed  June  20, 
1864  (13  Stat.  144),  to  increase  the  pay  of  the  army  should 
*'be  conjbinued  in  full  force  and  eflfect  for  three  years  after 
the  close  of  the  rebellion  as  anyiounced  by  tlie  President  of  the 
United  States,  by  proclamation  bearing  date  August  20,  1866." 

The  Court  held  that  the  limitation  of  two  years  did  not 
commence  to  run  until  the  rebellion  was  suppressed  through- 
out the  whole  country,  and  that  the  proclamation  of  August 
20,  1866,  was  the  first  oflSlcial  declaration  on  the  part  of  the 
Executive  that  the  rebellion  was  wholly  suppressed.  The 
Court  also  held  that  the  act  of  March  2,  1867,  was  so  far  a 
legislative  recognition  of  the  proclamation  declaring  the 
insurrection  at  an  end  throughout  the  United  States  on 
August  20,  1866,  and  that  that  day  would  be  considered  as 
the  day  when  the  rebellion  was  suppressed,  as  respects  the 
rights  intended  to  be  secured  by  the  Captured  and  Aband- 
onded  Property  Act. 

The  Court  also  expressed  the  opinion  that  there  is  no 
reason  why  this  declaration  of  Congress  should  not  be  re- 
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ceived  as  settling  the  question  of  when  the  rebellion  was 
suppressed,  "wherever  private  rights  are  eflfected  by  it." 
But  the  Court  premised  this  dictum  by  the  declaration  that 
it  did  not  intend  to  decide  anything  more  than  the  question : 
When  was  the  rebellion  entirely  suppressed  within  the 
meaning  of  the  limitation  clause  on  the  Captured  and 
Abandoned  Property  Act? 

The  conclusion  of  the  Supreme  Court  upon  this  question 
does  not  conflict  with  the  opinion  already  expressed  in  this 
case,  that  for  the  purpose  of  enabling  an  inhabitant  of 
Arkansas  to  maintain  an  action  in  the  Courts  of  Oregon, 
the  insurrection  and  consequent  disability  of  the  plaintiff  to 
sue  were  at  an  end,  from  and  after  the  proclamation  to  that 
effect  of  April  2,  1866.  For  this  purpose  it  was  only  neces- 
sary that  the  insurrection  should  have  been  declared  at  an 
end  as  to  the  inhabitants  of  Arkansas,  and  whether  it  still 
continued  in  Texas  or  not,  did  not  affect  the  plaintiff's 
right  to  sue  the  defendant. 

But  as  to  this  case,  it  makes  no  difference  whether  the 
insurrection  as  to  the  inhabitants  of  Arkansas,  was  at  an 
end  from  and  after  the  proclamation  of  April  2,  1866,  or 
that  of  August  20,  of  the  same  year.  In  either  case,  after 
deducting  the  time  during  which  the  remedy  of  the  plaintiff' 
was  suspended  by  the  state  of  war  or  insurrection,  the 
limitation  of  six  years  would  not  have  run  against  her  right 
of  action. 

On  the  argument  counsel  for  defendant  did  not  seriously 
question  the  correctness  of  these  conclusions,  but  maintained 
that  the  action  was  barred  unless  it  affirmatively  appeared 
from  the  complaint  that  the  plaintiff  was  not  within  the  ex- 
ception contained  in  the  proclamation  of  August  16,  1861, 
or  in  other  words,  that  the  particular  locality  in  Arkansas — 
Cross  county — in  which  the  plaintiff  resided  '  during  the 
existence  of  the  insurrection  did  not  ''maintain  a  loyal 
adhesion  to  the  Union  and  the  Constitution,"  or  was 
not  ''occupied  and  controlled  by  forces  of  the  United 
States." 

The  plaintiff  is  not  required  to  anticipate  the  defense  of 
the  statute  of  limitations,  nor  could  the  defendant  at  com- 
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mon  law  claim  the  benefit  of  it  unless  he  pleaded  it.  Bat 
under  the  Code,  when  it  appears  from  the  statement  of  the 
cause  of  action  in  the  complaint,  that  it  did  not  accrue 
within  the  limitation  prescribed  by  law,  the  defense  may 
be  made  by  demurrer.  In  such  case  I  suppose  the  plaintiff 
should  anticipate  the  defense  by  stating  in  the  complaint 
any  special  matter  which  he  relies  upon  to  take  the  case  out 
of  the  statute,  or  othei*wise  the  demurrer  will  be  sustained. 
But,  as  in  this  case,  if  such  special  matter  is  within  the 
judicial  knowledge  of  the  Court,  it  need  not  be  stated  in  the 
complaint. 

Here  it  appears  upon  the  face  of  the  complaint  that  the 
action  was  not  commenced  within  six  years  from  the  time  it 
accrued.    If  this  were  all,  a  demurrer  that  the  action  had 
not  been  commenced  within  the  time  limited  would  be  a 
good  defense.     But  it  is  also  judicially  known  to  the  court 
that  the  inhabitants   of   Arkansas — which  description  in- 
cludes the  plaintiff  under  the  allegations  in  the  pleadings- 
were  in  a  state  of  insurrection  against  the  United  States 
for  a  sufficient  period  after  the  action  accrued  to  take  the 
case  out  of  the  statute.     But  at  this  point  the  defendant 
asks  the  court  to  assume  that  Cross  county  wcks  during  this 
time  within  the  exception  in  the  proclamation, — ^that  is, 
was  either  loyal  to  the  Union  or  occupied  by  the  forces  of 
the  United  States,  and  therefore  not  in  a  state  of  insurrec- 
tion.    Now  this  is  a  matter  of  which,  if  true,  the  court  can- 
not take  judicial  notice.     The  proclamation  declares  the 
whole  State  to  be  in  a  state  of  insurrection.     No  particular 
exceptions  to  this  condition  are  recognized  as  then  existing. 
The  exceptions  made,   relate  to  no   particular  person  or 
place,  but  only  to  such  persons  or  places  as  may  possibly 
then  or  thereafter — particularly    thereafter — "  maintain  a 
loyal  adhesion  to  the  Union  and  Constitution,"  or  be  **  oc- 
cupied and  controlled  by  the  forces  of  the  United  States." 
The  exception  in  regard  to  the  State  of  Virginia  is  positive 
and  definite.     It  relates  to  the  ''inhabitants  of  that  part 
of  the  State  lying  west  of  the  Alleghany  mountains."    If 
then  the  particular  portion  of  Arkansas  in  which  the  plain- 
tiff resided  during  the  hostilities  between  the  United  States 
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and  the  Southern  Confederacy  -was,  as  a  matter  of  fact, 
loyal  to  the  Union  or  occupied  and  controlled  by  United 
States  forces,  and  therefore  not  in  a  state  of  insurrection, 
and  the  defendant  relies  upon  these  facts  to  bring  the  case 
within  the  bar  of  the  statute,  he  should  plead  them  and  be 
prepared  to  prove  them  on  the  trial. 

\Jpon  the  argument  of  the  second  cause  of  demurrer  it 
was  contended  for  the  defendant  that  the  chose  in  action — 
the  legacy — was  reduced  to  possession  by  the  husband  of 
plaintiff  in  his  lifetime,  and  therefore  the  right  to  the  same  did 
not  survive  to  her,  but  to  the  administrator  of  the  husband. 

Upon  a  careful  examination  of  the  facts  and  authorities  I 
am  clear  that  the  demurrer  in  this  respect  is  not  well  taken. 

The  husband  was  entitled  to  reduce  this  legacy  to  his 
possession  in  his  lifetime,  and  then  the  property  in  it  would 
have  become  absolutely  his,  and  upon  his  decease  gone  to 
his  administrator.  But  if  he  did  not  so  reduce  it  to  pos- 
session, his  property  in  it  being  in  the  meantime  only 
conditional,  it  would  survive  to  his  wife.  ( 1  Bao.  Ab.  700; 
Hayward  v.  Hayward,  20  Pick.  520;  Schuyler  eb  al.  v. 
Hoyle,  5  John.  Ch.  196.) 

In  Hayward  v.  Hayvmrd,  and  Schuyler  et  al.  v.  Hoyhy 
supra,  the  questions  raised  by  this  branch  of  the  demurrer 
are  thoroughly  examined  and  discussed,  and  the  decisions 
of  both  the  learned  courts  were  in  favor  of  the  right  of  sur- 
vivorship of  the  wife,  and  that,  too,  under  circumstances 
not  so  strongly  in  her  favor  as  are  those  of  this  case. 

If  the  power  of  attorney  given  to  defendant  had  been 
given  by  the  husband  alone,  as  it  might  have  been,  there 
would  be  force  in  the  argument  that  the  act  itself  evinced 
an  intention  to  reduce  the  property  to  his  own  possession. 
But  the  power  was  from  the  wife  as  well  as  the  husband. 
This  fact  itself  shows  a  want  of  intention  on  the  part  of  the 
husband  to  acquire  the  property  for  himself  ;  and  the  pos- 
session of  the  defendant  acquired  under  this  joint  power  of 
attorney  was  not  the  separate  possession  of  the  husband^ 
but  of  him  and  his  wife. 

It  is  well  settled  that  if  the  husband  sues  alone,  as  he 
may,  for  money  to  which  he  is  entitled  in  right  of  his  wife, 
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On  December  16,  1870,  S.  answered  the  petition,  denying 
that  he  sold  his  property  or  made  the  payment  to  W.  &  Co. 
with  the  intent  in  the  petition  alleged. 

On  the  same  day,  the  petitioner  filed  a  motion  for  judg- 
ment on  the  pleadings,  npon  the  ground  that  the  answer  of 
S.  in  fact  admits  the  acts  of  bankruptcy  charged  in  the 
petition;  and  on  December  28,  the  motion  was  argued  and 
submitted. 

Upon  the  argument,  counsel  for  the  debtor  confidently 
asserted  that  Congress  had  no  power  to  pass  a  bankrupt  law 
applicable  to  other  persons  than  traders,  and  that  an  insol- 
vent person  had  a  natural  right  to  dispose  of  his  effects  as 
he  chose,  and  by  such  disposition  to  prefer  one  creditor  to 
another.  Counsel  cites  no  authority  to  support  the  objec- 
tion to  the  constitutionality  of  the  act,  but  maintained  gen- 
erally that  the  power  of  Congress  in  the  premises  was 
limited  to  the  passing  of  such  bankrupt  acts  as  were  in  force 
in  England  at  the  time  of  the  formation  and  adoption  of  the 
constitution,  and  that  these  did  not  apply  to  any  one  except 
traders. 

The  constitution  (Art.  1,  g  8)  provides:/* The  Congress 
shall  have  power — To  establish  *  *  *  uniform  laws  on  the 
subject  of  bankruptcies  throughout  the  United  States." 

If  language  means  anything,  this  is  something  more  thaa 
the  power  to  re-enact  the  particular  bankrupt  act  then  in 
force  in  Great  Britain.  It  is  a  grant  of  plenary  power  over 
the  "subject  of  bankruptcies."  Now  the  subject  of  bank- 
ruptcies includes  the  distribution  of  the  property  of  the 
fraudulent  or  insolvent  debtor  among  his  creditors  and  the 
discharge  of  such  debtor  from  his  contracts  and  legal  liabili- 
ties, as  well  as  all  the  intermediate  and  incidental  matters  tend- 
ing to  the  accomplishment  or  promotion  of  these  two  prin- 
cipal ends.  Congress  is  given  full  power  over  this  subject, 
with  the  one  qualification,  that  its  laws  thereon  shall  be 
uniform  throughout  the  United  States.  Whether  these  laws 
shall  apply  to  all  fraudulent  or  insolvent  debtors,  or  only  to 
such  as  are  engaged  in  trade,  is  committed  by  the  constitu- 
tion to  the  wisdom  and  discretion  of  the  law-making  power. 
This  may  be  illustrated  by  reference  to  the  clause  in  the 
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section  above  quoted,  whereby  the  Constitution  gives  Con- 
gress power — 

"To  establish  post  offices  and  post  roads." 

Is  this  to  be  considered  a  plenary  grant  of  power  over  the 
subject  of  the  collection,  conveyance  and  delivery  of  all 
such  letters,  newspapers  and  other  things  as  in  the  progress 
of  society  it  may  be  found  useful  and  convenient  to  trans- 
mit from  place  to  place  by  public  post,  or  does  it  merely 
authorize  Congress  to  establish  and  maintain  such  a  meagre 
and  primitive  postal  system  as  was  then  established  in 
Great  Britain  by  act  of  Parliament?  It  seems  to  me  it  is 
only  necessary  to  state  the  latter  conclusion  or  proposition 
to  show  its  absurdity. 

If  the  power  to  establish  post  offices  and  roads,  is  not 
full  power  over  the  subject,  to  be  exercised  from  time  to 
time  according  to  the  varying  demands  and  necessities  of 
society,  then  it  is  clear  upon  the  argument  against  the  Bank- 
rupt Act,  that  carrying  the  mail  by  steam,  carrying  it  by 
railway,  transmitting  books  through  it  and  dispatching  it 
daily  are  all  unconstitutional,  for  the  system  in  force  in 
England  at  the  adoption  of  the  Constitution,  provided  for 
none  of  these  things. 

In  re  Klein,  decided  in  the  Circuit  Court  for  the  District 
of  Missouri,  and  reported  in  1  How.  277,  Mr.  Justice  Catron 
held  the  Bankrupt  Act  of  1841,  which  was  not  restricted  to 
traders,  to  be  constitutional.  In  that  case  the  objection  to 
the  act  was  two  fold — First :  That  it  allowed  the  debtor  to 
avail  himself  of  the  benefit  of  the  act  upon  his  own  petition; 
and  Second :  That  it  was  not  restricted  to  traders,  contrary 
in  both  particulars  to  the  provisions  of  the  English  act. 
In  considering  these  objections,  the  learned  Judge  said : 

**If  the  power  conferred  on  Congress,  carries  with  it 
these  restrictions,  then  the  District  Court  properly  refused 
to  discharge  the  applicant  Klein,  because  the  act  of  Con- 
gress was  unconstitutional  in  his  case.  But  other  and  con- 
trolling considerations  enter  into  the  construction  of  the 
power;  it  is  general  and  unlimited;  it  gives  the  unrestricted 
authority  to  Congress  over  the  whole  subject  as  the  Parlia- 
ment of  Great  Britain  had  it;  and  as  the  sovereign  States 
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of  this  Union  had  it  before  the  time  when  the  Constitution 
was  adopted.        *        *        * 

"  The  District  Court  relied  confidently  on  the  ground,  that 
Congress  can  pass  no  law  violating  contracts;  and  that  the 
clause  of  the  Constitution  conferred  no  such  authority,  be- 
cause the  English  bankrupt  laws  by  which  the  power  is 
supposed  to  be  restricted,  only  permitted  the  contract  to  be 
annulled  at  the  election  of  four  parts  in  five  of  the  creditors 
in  number  and  value;  and  therefore  they  annulled  it  by  a 
new  contract.     This  argument  proceeds  on  the  assumption, 
that  a  proceeding  in  bankruptcy  can  only  be  had,  at  the 
election  of,  and  for  the  benefit  of  creditors;  and  that  every 
material  step  is  their  joint  act;  to  which  the  debtor  is  com- 
pelled to  submit.     For  the  present  it  will  only  be  necessary 
to  say,  that  one  prominent  reason  why  the  power  is  given  to 
Congress,  was  to  secure  to  the  people  of  the  United  States, 
as  one  people,  a  uniform  law,  by  which  a  debtor  might  be 
discharged  from  the  obligation  of  his  contracts  and  his 
future  acquisitions  exempted    from  his  previous    engage- 
ments; that  the   rights  of    debtor  and  creditor,    equally 
entered  into  the  minds  of  the  framers  of  the  Constitution. 
The  great  object  was  to  deprive  the  States  of  the  dangerous 
power  to  abolish  debts.  *  Few  provisions  in  the  Constitution 
have  had  more  beneficial  consequences  than  this;  and  the 
kindred  inhibition  on  the  States,  that  they  should  pass  no 
law  impairing  the  obligations  of  contracts. 

**The  inhabitants  of  States  producing  largely,  must  be 
creditors;  the  inhabitants  of  those  that  are  consumers,  will 
be  debtors;  bankrupt  laws  of  the  latter  States  might  rain 
the  producers  and  creditors:  they  having  no  interest  or 
power  in  the  government  of  the  consuming  States,  and  it 
being  the  interest  of  the  latter  to  annul  the  debts  of  non- 
residents, no  remedy  would  exist  for  the  grossest  oppres- 
sion. No  laws  of  relief  would  be  more  effectual  in  time  of 
pressure  by  foreign  creditors;  nor  more  likely  to  be  adopted. 
If  one  State  adopted  such  a  measure,  it  woidd  furnish  a 
fair  occasion  for  others  to  do  the  same,  on  the  plausible 
pretext  of  self  defense;  others  would  be  forced  into  a  similar 
bad  policy  until  discredit  and  ruin  would  overspread  the 
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entire  land,  by  an  extinction  of  all  debts;  and  a  consequent 
prostration  of  morals,  public  and  private,  on  the  subject  of 
contracts.  This  evil  had,  to  a  certain  extent,  occurred, 
and  was  fresh  in  the  minds  of  the  framers  of  the  Constitu- 
tion; and  no  doubt  it  would  again  occur  in  some  of  the 
States,  but  for  the  provisions  under  consideration  standinf^ 
in  the  way,  of  abrogating  the  private  contracts  of  non- 
residents. 

*'But  if  Congress  passed  the  law,  it  must  be  uniform 
throughout  the  United  States,  then  the  entire  people  are 
equally  represented,  and  have  the  power  to  protect  them- 
selves against  hasty  and  mistaken  legislation,  by  its  repeal, 
if  found  oppressive  in  practice.     *    *    * 

"  In  considering  the  question  before  me,  I  have  not  pre- 
tended to  give  a  definition  (but  purposely  avoided  any 
attempt  to  define),  the  mere  word,  bankruptcy.  It  is  em- 
ployed in  the  Constitution  in  the  plural  and  as  a  part  of  an 
expression:  'the  subject  of  bankruptcies.'  The  ideas 
attached  to  the  word  in  this  connection,  are  numerous  and 
complicated ;  they  form  a  subject,  of  extensive  and  compli- 
cated legislation;  of  this  subject  Congress  has  general 
jurisdiction,  and  the  true  inquiry  is — to  what  limits  is  that 
jurisdiction  restricted?  I  hold,  it  extends  to  all  cases 
where  the  law  causes  to  be  distributed,  the  property  of  the 
debtor  among  his  creditors  ;  this  is  its  least  limit.  Its 
greatest,  is  a  discharge  of  a  debtor  from  his  contracts. 
And  all  intermediate  legislation,  affecting  substance  and 
form,  but  tending  to  further  the  great  end  of  the  subject — 
distribution  and  discharge — are  in  the  competency  and 
discretion  of  Congress, 

'*  With  the  policy  of  a  law,  letting  in  all  classes,  others  as 
well  as  traders,  and  permitting  the  bankrupt  to  come  in 
voluntarily,  and  be  discharged  without  the  consent  of  his 
creditors,  the  courts  have  no  concern;  it  belongs  to  the 
law-makers." 

The  natural  right  of  an  insolvent  to  dispose  of  his  prop- 
erty as  he  choses,  is  not  directly  pertinent  to  the  question 
before  the  court,  but  as  counsel  seems  disposed  to  attach 
some  importance  to  the  claim  and  made  it  the  baiss  of  an 
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indirect  attack  upon  the  justice  and  policy  of  the  act  if  not 
its  constitutionality,  it  may  be  well  to  inquire  if  there  is 
any  such  right.  Whence  comes  the  property  of  an  insol- 
vent ?  A  moment's  reflection  will  satisfy  any  one  that  it 
represents  in  whole  or  in  part  the  credit  given  to  the  in- 
solvent by  his  creditors  and  therefore  in  good  morals  belongs 
to  them  and  not  him.  Strictly  and  truthfully  speaking,  an 
insolvent  has  no  property,  and  therefore  he  has  no  natural 
right  to  dispose  of  the  property  in  his  possession  otherwise 
than  with  the  consent  of  the  real  owners — his  creditors. 

I  know  that  after  a  series  of  conflicting  decisions,  it  was 
established  at  common  law  that  a  debtor  in  failing  circum- 
stances might  prefer  a  creditor.  But  the  doctrine  and 
practice  was  never  regarded  as  consonant  with  good  morals, 
and  by  the  intervention  of  the  Legislature  in  the  enact- 
ment of  bankrupt  and  insolvent  laws  the  contrary  rule  has 
been  generally  established.  In  Cunningham  v.  IVeebom 
( 11  Wend.  256),  Mr.  Justice  Nelson  upon  this  subject^ 
and  the  kindred  one  of  voluntary  assignments,  says : 

'*  The  root  of  the  vice  in  all  these  cases  of  voluntary  as- 
signments by  failing  debtors  lies  in  the  principle  of  pre- 
ference.    It  affords  the  pretence  for  putting  the  property 
into  the  possession  of  a  friendly  trustee  and  thereby  may 
substantially  secure  to  the  debtor  the  control  of  it  for  a 
long  time  after  the  law  presumes  it  to  have  passed  from 
him  and  when  his  own  possession  would  be  incompatible 
with   its  security.     In  Estuick  v.    Cailland  (  4  T.  B.,  424), 
Lord  Kenyon  said,  that  '  it  was  neither  illegal  or  immoral 
to  prefer  one  kind  of  creditors  to  another.'    The  soundness 
of  this  proposition  loses  some  of  its  weight,  when  advanced 
in  a  case  one  would  be  apt  to  select  above  all  others  to 
illustrate   the   reverse;   but  I  can  well  imagine  one   that 
would  justify  it.     As  a  general  proposition,   however,  the 
experience  and  observation  of  mankind  must  bear  witness 
against  it;  and  no  one  knew  better  than  his  lordship,  and 
those  familiar   with  courts  of  justice,  how  frequently  the 
principle  is  perverted  and  made  subservient  to  the  gratifi- 
cation of  vindictive  feelings  and  the  foulest  ingratitude,  as 
well  as  injustice  towards  honest  and  confiding  creditors." 
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The  answer  of  the  debtor  implicitly  admits  the  indebt- 
edness and  insolvency  as  alleged  in  the  petition,  as  well  as 
the  sale  of  the  debtor's  property  and  the  payment  of  one  of 
his  creditors,  and  simply  denies  that  such  sale  or  payment 
•was  made  with  the  intent  to  defraud  or  prefer. 

Counsel  for  petitioner  assuming  that  these  denials,  or 
some  of  them,  are  mere  trayerses  of  conclusions  of  law  , 
from  the  facts  admitted,  asks  that  they  be  disregarded  and 
that  judgment  be  giyen  against  the  debtor  notwithstanding, 
in  accordance  with  the  prayer  of  the  petition. 

It  is  a  well  settled  rule  of  pleading  that  a  traverse  or 
denial  must  not  be  taken  on  a  mere  matter  or  conclusion  of 
law,  for  the  effect  would  be  to  submit  the  question  of  law 
to  the  jury  rather  than  the  Court.  But  when  the  conclusion 
is  a  mixed  one  of  law  and  fact,  then  it  is  clearly  traversa- 
ble and  the  issue  raised  thereby  triable  by  a  jury  under  the 
directions  of  the  Court  as  to  the  law.  (1  Chitty's  Plead., 
645;  2  Estee's  Plead.,  660.)  But  under  Bule  36  of  this 
Court,  which  provides  that  ''all  pleadings  and  allegations 
of  fact  shall  be  special  and  verified,"  a  simple  denial  of  the 
intent  alleged  in  the  petition  is  not,  in  any  case,  a  sufficient 
defence  thereto. 

If  the  debtor,  notwithstanding  the  admitted  circum* 
stances,  did  not  sell  his  property  or  make  the  payment 
complained  of  with  the  intent  alleged  by  the  petitioner,  he 
should  state  with  what  other  intent  he  did  make  such  sale 
or  payment.  By  this  means  the  petitioner  will  be  apprised 
of  what  the  particular  defense  is,  and  come  prepared  to 
meet  it  at  the  trial,  or  if  he  thinks  it  insufficient  in  law  he 
may  demur  to  it.  In  this  way  much  unnecessary  trouble, 
vexation,  delay  and  expense  is  saved  to  both  parties.  For 
instance,  if  such  were  the  fact,  the  debtor  might  allege  in 
his  answer  that  he  sold  his  property  as  in  the  petition 
alleged,  for  the  purpose  and  with  the  intent  of  investing  the 
proceeds  in  real  property  in  Portland,  or  for  the  purpose  of 
loaning  the  sum  on  note  and  mortgage,  or  investing  it  in 
the  public  funds,  as  he  might  lawfully  do,  and  not  taith  the 
intent  to  thereby  hinder,  delay  and  defraud  his  creditors  as 
alleged  in  said  petition. 

28 
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The  sale  of  his  property  by  a  debtor  is  not  necessarily  an 
act  of  bankruptcy.  It  depends  upon  the  intent  with  which 
it  is  done,  and  as  this  intent  is  not  a  mere  conclusion  of 
law  but  of  law  and  fact  compounded,  it  may  be  traversed 
or  denied  and  the  matter  tried  by  a  jury  under  the  direction 
of  the  Court  as  to  the  law.  Tet  it  is  probable  that  the  act 
should  be  so  construed  as  to  hold  any  disposition  of  a 
debtor's  property  to  be  prima  foude  fraudulent  and  contrary 
to  the  act,  and  thereby  put  the  burden  of  proof  upon  the 
debtor  to  show  that  the  same  was  done  with  a  lawful  intent 
and  is  therefore  not  an  act  of  bankruptcy.  Such,  at  least, 
seems  to  be  the  necessary  effect  of  the  provision  in  Section 
41,  which  in  terms  declares  that  upon  the  trial  of  a  petition 
in  involuntary  bankruptcy,  the  debtor  shall  be  adjudged  a 
bankrupt,  unless  he  proves  the  facts  set  forth  in  the  petition 
not  to  be  true. 

Although,  as  has  been  shown,  under  the  rules  of  this  Court, 
a  mere  general  denial  of  the  intent  with  which  S.  is  alleged 
to  have  sold  his  property  is  not  a  sufficient  plea,  but  the 
same  must  not  only  traverse  the  intent  alleged,  but  must 
state  with  what  other  intent  it  was  in  fact  done,  still,  I  think 
that  when  the  act  is  indifferent — not  necessarily  unlawfid, 
contrary  to  the  statute — that  a  general  denial  of  the  unlaw- 
ful intent  alleged  is  sufficient  to  raise  an  issue  and  prevent 
the  petitioner  from  having  judgment  on  the  pleadings  as 
for  want  of  an  answer.  The  defect  in  the  answer  should  be 
taken  advantage  of  by  demurrer.  But  if  the  parties  choose 
to  go  to  trial  upon  such  a  plea,  proof  of  a  lawful  intent  can 
be  made  under  it. 

So  far,  then,  as  the  first  act  of  bankrupt<;y  alleged  is  con- 
cerned, the  motion  must  be  denied. 

As  to  the  payment  of  the  $100  to  the  creditor  of  S.,  I  am 
satisfied  upon  the  facts  admitted  that  he  must  be  conclu- 
sively presumed  to  have  intended  to  give  such  creditor  a 
preference.  The  necessary  effect  of  such  payment  is  to 
give  a  preference.  I  cannot  conceive  of  any  circumstances 
under  which  an  insolvent  debtor  can  make  a  payment  to  one 
of  his  creditors  without  intending  to  thereby  prefer  such 
creditor,  unless  it  be  when  the  debtor  is  ignorant  at  the 
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,time  of  his  insolyency.  In  this  case  the  debtor  admits  that 
he  was  insolyent  at  the  time  he  made  this  payment,  and 
there  is  no  pretense  that  he  was  not  aware  of  it.  Indeed, 
he  is  presumed  to  know  it  until  the  contrary  appears. 
Under  these  circumstances,  a  mere  denial  of  the  intent  to 
give  a  preference  is  a  traverse  of  a  conclusive  presumption 
of  law,  and  therefore  frivolous  and  immaterial. 

In  Cunningham  v.  Freeborn,  cited  above,  it  was  alleged  in 
the  bill  that  a  certain  voluntary  assignment  was  made  vAih 
a  fraudulent  intent.  The  answer  of  the  defendant  admitted 
the  assignment,  but  denied  the  intent.  The  case  was 
heard  on  bill  and  answer,  and  in  the  course  of  the  opinion, 
the  Court  held  "that  the  admission  of  facts  which  are  per  se 
fraudulent  in  judgment  of  law,  are  as  much  so  and  as  con- 
clusive upon  the  defendant  as  if  he  had  in  express  terms 
admitted  a  fraudulent  intent  in  his  answer;  and,  in  such 
case,  any  subsequent  disclaimer  of  such  intent  will  not  avail 
him." 

In  re  Drumraond  (1  Bank  Reg.  11),  it  was  held  that  a  pay- 
ment of  an  insolvent  debtor  to  one  of  his  creditors  neces- 
sarily gave  such  creditor  a  preference,  and  that  the  debtor, 
being  presumed  to  know  the  consequence  of  such  act,  was 
conclusively  presumed  to  have  intended  it. 

In  Drigga  v.  Moore{\Ahh,  U.  S.  R.  440),  there  was  a  similar 
ruling.  The  syllabus  states  the  conclusion  of  the  Court  in 
these  words:  "If,  from  the  circumstances  under  which  the 
mortgage  was  given,  it  must  necessarily  have  operated  as  a 
preference,  the  creditor  will  not  be  heard  to  say  in  support 
of  the  transaction,  that  the  debtor  did  not  intend  to  create 
one." 

In  Campbell,  Assignee  of  H,  &  E.  v.  The  Traders'  Bank  et 
al,  (3  Bank.  Reg.  124),  H.  &  E.  being  insolvent,  gave  their 
note,  with  a  warrant  to  confess  judgment  thereon  in  settle- 
ment of  a  debt  due  The  Traders'  Bank;  Drummond,  J.,  held 
that  H.  &  E .  must  have  intended  to  give  a  preference  to  the 
Bank.  In  the  course  of  the  opinion  he  says:  "It  is  to  no 
purpose  that  a  man  says,  when  he  is  insolvent  and  signs  a 
note  and  warrant  of  attorney,  and  gives  it  to  his  creditor,  the 
effect  of  which  is  to  enable  a  creditor  to  enter  up  judgment 
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and  issue  execution  and  levy  on  his  property,  that  he  did 
not  intend  to  give  a  preference.  Actions  in  this,  as  in  so 
many  other  cases,  speak  louder  than  words,  and  the  conclu- 
sion necessarily  follows  from  such  a  state* of  facts,  that  he 
does  intend  to  do  what  is  the  reasonable  consequences  of 
what  he  does,  or  according  to  the  oft  repeated  statement  of 
the  books,  a  man  is  supposed  to  know  what  is  the  necessary 
consequence  of  his  own  acts." 

In  re  Smith  (3  Bank.  Beg.  98),  among  other  things  tiie 
petition  alleged  that  Smith,  being  insolvent,  made  a  volun- 
tary general  assignment  of  his  property  for  the  benefit  of  all 
his  creditors,  with  the  intent  to  defraud  or  delay  the  opera- 
tion of  the  bankrupt  act  and  to  prevent  his  property  from 
being  distributed  according  to  the  provisions  of  said  act. 
In  answer  to  this  allegation  the  respondent  pleaded,  that 
such  assignment  was  made  without  preference,  for  the  sole 
purpose  of  having  his  creditors  share  equally  his  properly 
in  proportion  to  their  debts,  and  not  with  the  intent  alleged 
in  the  petition.  The  petitioner  moved  for  judgment  on  the 
pleadings.,  and  the  motion  was  allowed.  Hall,  J.,  in  the 
course  of  his  opinion,  after  demonstrating  that  such  an 
assignment,  if  upheld,  would  necessarily  and  absolutely  de- 
feat the  operation  of  the  bankrupt  act,  says:  *' There  can 
be  no  possible  doubt  that  the  execution  of  •  the  general 
assignment  under  the  circumstances  of  this  case,  was  an  act 
of  bankruptcy;  and  the  only  question  upon  which  there  can 
be  the  slightest  doubt  is,  whether,  in  the  absence  of  any  re- 
butting proof — and  even  in  the  absence  of  a  replication  to 
the  respondent's  answer — ^the  denial  of  the  intention  imputed 
to  him,  and  which  is  necessary  to  constitute  the  act  of  bank- 
ruptcy, must  not  prevent  an  adjudication  until  the  question 
of  intention  has  been  submitted  to  a  jury. 

''Every  person  of  a  sound  mind  is  presumed  to  intend  the 
necessary,  natural  or  legal  consequences  of  his  deliberate 
act.  This  legal  presumption  may  be  either  conclusive  or 
disputable,  depending  upon  the  nature  of  the  act  and  the 
character  of  the  intention.  And  when,  by  law,  the  conse- 
quence must  necessarily  follow  the  act  done,  the  presump- 
tion is  ordinarily  conclusive  and  cannot  be  rebutted  by  any 
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evidence  of  want  of  such  intention."  See  also,  In  re  Suth- 
erland (1  Bank.  Eeg.  140),  decided  in  this  Court. 

In  opposition  to  these  cases  no  authority  is  cited  by 
counsel  for  respondent.  He  rests  his  case  upon  the  narrow 
ground  that  because  the  intent  to  prefer  is  a  necessary  in- 
gredient in  the  act  of  bankruptcy  it  may  be  denied  and 
tried  as  an  issue  of  fact.  But  this  assumes  that  the  pre- 
sumption which  the  law  makes  from  the  facts  admitted — 
namely,  that  a  preference  was  intended — ^is  only  a  disputa- 
ble presumption  and  may  therefore  be  controverted.  If, 
however,  the  preference  is  a  necessary  consequence  of  the 
payment,  the  law  conclusively  presumes  the  intent  to  prefer. 
This  position  is  correct  beyond  a  doubt,  upon  both  reason 
and  authority.  Now,  that  the  giving  of  a  preference  is  a 
necessary  consequence  of  the  payment  by  an  insolvent 
debtor  of  one  of  his  creditors  is  self-evident.  Ar^ment 
cannot  make  the  matter  plainer  than  the  statement  of  the 
proposition.  The  creditor  is  preferred  because  he  has  re- 
ceived his  debt  and  his  fellow-creditors  have  not.  The 
debtor  being  insolvent  has  not  the  means  to  pay  them,  and 
by  paying  one  in  full  he  has  defrauded  the  others  of  their 
just  proportion  of  his  estate.  Other  motives  may  also 
have  actuated  the  debtor,  but  that  makes  the  payment  none 
the  less  a  preference.  Indeed,  he  may  expect  to  become 
able  in  time  to  pay  all  his  creditors  in  full,  and  may  intend 
to  do  so  as  soon  as  he  can,  but  this  does  not  affect  th^ 
question.  The  creditor  whose  debt  is  paid  is  nevertheless 
preferred  over  his  fellows.  He  has  his  money  but  they 
must  depend  upon  the  often  double  uncertainty  of  whether 
their  debtor  will  in  time  become  both  able  and  willing  to 
pay  their  debts  in  full. 

Notwithstanding  the  length  of  this  opinion  I  cannot  omit 
to  notice  the  oft  repeated  declaration  of  counsel  for  re- 
spondent that  proceedings  in  bankruptcy  are  gu(m  criminal, 
and  must  be  strictly  construed  in  favor  of  the  respondent. 
If  any  part  of  the  act  should  be  so  construed  it  is  section 
39,  which  provides  for  involuntary  adjudication. 

In  re  Locke  (  2  Bank.  Keg.  123),  Lowell,  J.,  in  speaking 
of  this  section,   says:  ''it  is  highly  remedial,  and  should 
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be  construed  literally  in  favor  of  creditors,  because  its 
scope  and  purpose  are  to  oblige  insolvent  traders  to  take 
advantage  of  the  act,  and  thus  insure  an  equal  distribution 
of  their  estate  under  its  carefully  framed  provisions." 

In  re  Muller  &  Brentano  (  3  Bank.  Keg.  86),  decided  in 
this  court,  in  reply  to  a  similar  argument  from  counsel 
against  the  operations  of  the  act,  the  court  said:  ''  In  my 
judgment  this  view  of  the  matter  is  not  supported  by 
reason  of  authority.  The  act  does  not  attempt  to  punish 
the  bankrupt,  but  to  distribute  his  property  fairly  and  im- 
partially between  his  creditors,  to  whom  in  justice  belongs. 
It  is  remedial,  and  seeks  to  protect  the  honest  creditor 
from 'being  overreached  and  defrauded  by  the  unscrupulous. 
It  is  intended  to  relieve  the  honest  but  unfortunate  debtor 
from  the  burden  of  liabilities  which  he  cannot  discharge, 
and  allbw  him  to  commence  the  business  of  life  anew.  The 
power  to  pass  laws  on  '  the  subject  of  bankruptcies '  is  one 
of  the  express  grants  of  power  to  the  National  Govern- 
ment ;  and  history  teaches  that  the  want  of  a  uniform  law 
on  this  subject  throughout  the  States  was  one  of  the  prom- 
inent causes  which  led  to  the  assembling  of  the  Constitu- 
tional Convention  and  consequent  formation  and  adoption 
of  the  Federal  Constitution. 

**  Such  a  statute  is  not  to  be  construed  strictly  as  if  it  were 
an  obscure  or  special  penal  enactment,  and  this  was  the 
^xteenth  instead  of  the  nineteenth  century.  The  act 
establishes  a  system  and  regulates  in  all  their  details  the 
relative  rights  and  duties  of  debtor  and  creditor.  Such  an 
act  must  be  construed — as  indeed  should  all  public  acts — 
*  according  to  the  fair  import  of  its  terms,  with  a  view  to 
eflfect  its  objects  and  to  promote  justice.' " 

The  petitioner  is  entitled  to  judgment  declaring  the  re- 
spondent a  bankrupt  on  the  ground  of  having  paid  the 
debt  of  Wasserman  &  Co.,  with  intent  to  give  such  creditor  a 
preference  contrary  to  the  act. 
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John  Parrott  v.  D.  N.  Barney  et  al. 

Circuit  Court,  District  op  California, 
January  25,  1871. 

1.  Tbnants'  Liabilitt  fob  Waste. — In  the  absence  of  some  agreement  to 

the  contrary,  the  tenant  is  responsible  for  all  waste,  however,  or  by 
whomsover  committed,  except  it  be  occasioned  by  act  of  God,  the  public 
enemy,  or  the  act  of  the  reversioner  himself. 

2.  Liabilitt,  Public  Policy.— The  liability  of  tenants  for  waste  does  not 

depend  on  negligence,  but  is  imposed  on  grounds  of  public  policy. 

3.  Covenant,  Waiver,  etc. — A  covenant  in  a  lease  to  surrender  the  prem- 

ises at  the  expiration  of  the  term  in  as  good  condition  as  the  reasonable 
wear  thereof  will  permit,  damages  by  the  elements  excepted,  does  not 
protect  the  tenant  from  liability  for  waste,  resulting  from  accidents 
occurring  without  his  fault. 

4.  Idem. — ^A  covenant  in  a  lease  requiring  the  tenant  to  occupy  the  premises 

for  a  specific  purpose,  as  an  express  office,  does  not  impose  on  the  land- 
lord, and  exempt  the  tenant  from,  all  the  risks  incident  to  such  business, 
not  resulting  from  the  wrongful  acts  or  negligence  of  the  tenant. 

5.  Wasttb  in  Apabtments. — Waste  may  be  committed  by  a  tenant  of  a  por- 

tion of  a  building. 

6.  Accidents. — Liabilitt  fob  Damages  to  Adjoining  Premises. — ^Defend- 

ants are  expressmen  carrying  packages  between  New  York  and  Califor- 
nia. A  wooden  case  containing  nitro-glycerine  was  delivered  to  defend- 
ants at  New  York,  to  be  carried  to  Los  Angeles,  California,  in  the 
ordinary  mode,  and  in  the  ordinary  course  of  business.  No  questions 
were  asked,  and  no  information  given,  as  to  its  contents.  On  arriving 
at  San  Francisco,  a  liquid  resembling  oil  appeared  to  be  leaking  from  the 
case,  and  it  was  taken  to  the  office  of  defendants,  the  premises  leased 
from  plaintiff,  for  examination.  While  under  examination  it  exploded, 
Injuring  the  premises  occupied  by  defendants,  and  other  premises  of  the 
plaintiff  leased  to,  and  occupied  by,  other  parties.  Defendants  had  no 
knowledge  of,  and  no  reason  to  suspect,  the  dangerous  character  of  the 
contents,  and  there  was,  under  the  circumstances,  no  negligence  on  their 
part.  Hddy  that  defendants  were  not  liable  for  the  damage  resulting 
from  the  accident  to  plaintiff's  premises,  occupied  by  other  parties 
adjoining  the  premises  held  and  occupied  by  defendants,  but  were  liable 
for  waste  resulting  to  the  premises  occupied  by  themselves. 

7.  Cabbieb  not  Entitled  to  Know  Contents   of   Packages. — A  common 

carrier  is  not,  under  all  circumstances,  entitled  to  know  the  con- 
tents of  packages  tendered  for  carriage,  and  a  mere  failure  to  ascertain 
whether  the  package  contains  anything  dangerous,  there  being  no  reason, 
able  ground  for  suspicion,  does  not,  of  itself,  constitute  negligence. 

8.  Pbbfobmance  of  Legal  Dutt  mat  be  Assumed. — In  the  exercise  of  his 

lawful  rights,  every  man  has  a  right  to  act  upon  the  hypothesis  that 
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every  other  person  will  perform  his  duty,  and  obey  the  law;  and  in  the 
absence  of  any  reasonable  ground  to  think  otherwise,  it  is  not  negli- 
gence, to  assume  that  he  is  not  exposed  to  a  danger,  which  can  only 
come  to  him  from  a  violation  of  law  on  the  part  of  some  other  person. 

Before  Sawyeb,  Circuit  Judge. 

ABSTRACT  OF  PLEADINGS. 

The  complaint  contains  four  counts. 

The  first  is  for  technical  waste  by  the  landlord  against 
his  tenant  from  year  to  year,  based  on  the  statute.  The 
waste  is  charged  to  have  resulted  from  negligently  intro- 
ducing an  explosive  substance,  etc.  Treble  damages  are 
claimed. 

The  second  is  in  the  nature  of  a  count  in  case  at  common 
law,  by  the  landlord  against  a  stranger,  for  injury  to  his 
reversionary  interest  in  the  premises  demised  to  his  tenants, 
Bell  and  the  Union  Club.  The  injury  is  alleged  to  have 
resulted  from  negligently  introducing,  etc.,  the  explosive 
substance. 

The  third,  is  by  the  landlord  against  his  tenant,  for  waste 
to  the  demised  premises,  and  also,  for  injuries  resulting 
from  the  same  acts  to  the  reversion  in  the  other  premises, 
demised  to  other  tenants.  It  is  in  the  nature  of  a  count  in 
case  at  common  law.  The  injury  is  alleged  to  have  resulted 
from  negligence. 

The  fourth,  for  waste  committed  on  the  premises  demised 
to  defendants,  and  for  injuries  committed  by  defendants  vi 
et  armisy  to  the  premises  demised  by  plaintiff  to  Bell,  and 
the  Union  Club. 

The  answer  takes  issue  on  all  the  material  allegations; 
also  sets  up  a  lease  under  which  defendants  occupied,  and 
aright  to  carry  on  the  business  of  expressmen  inthe  de- 
mised  premises;  and  also  avers  a  repair  of  the  demised 
premises,  before  suit  brought,  to  plaintiff's  satisfaction, 
and  with  his  approbation. 

FACTS  AS  FOUND  BY  THE  COURT. 

The  cause  was  tried  by  the  Court  without  a  jury,  the  par- 
ties having  waived  a  jury,  in  pursuance  of  the  statute.  The 
Court  found  the  facts  to  be  as  follows: 
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The  defendants  constitute  the  well-known  express  com- 
pany doing  business  under  the  name  of  Wells,  Fargo  &  Oo. 
The  plaintiff  had  for  many  years  prior  to  the  commission 
of  the  grievances  complained  of,  been,  and  he  then  was, 
seized  in  fee  of  the  premises  in  question.  On  the  seventh 
day  of  November,  1855,  said  plaintiff  leased  to  defendants 
for  a  period  of  two  years  from  the  first  day  of  January,  1855, 
a  portion  of  said  premises  described  in  the  lease  as  ''  The 
basement  and  first  floors  contained  in  that  certain  granite 
building,  situate  in  the  city  of  San  Francisco,  on  the  north- 
west corner  of  California  and  Montgomery  streets,  together 
with  all  vaults  and  permanent  banking  fixtures  therein 
contained;  together  with  the  use  of  a  brick  warehouse  in 
the  rear,  thirty  by  sixty  feet,  and  the  right  of  way  and  for 
passage  thereto  through  the  back  yard  of  said  premises, 
and  all  appurtenances  thereunto  belonging."  Said  lease 
contained  the  following  covenants  on  the  part  of  defendants, 
viz. :  ''  It  is  likewise  agreed  that  the  said  parties  of  the  sec- 
ond part  shall  not  receive  in  said  demised  premises,  either 
for  their  own  account  or  on  storage,  or  allow  any  person  to 
place  therein,  gunpowder,  alcohol,  or  any  other  articles 
dangerous  from  their  combustibility;  that  they  will,  during 
the  term  of  this  lease,  occupy  the  premises  solely  for  the 
business  of  their  calling,  to  wit,  banking  and  express  office, 
and  that  they  are  not  to  underlet  the  same  to  any  other 
person  or  persons,]  for  any  other  business  in  part 
or  the  whole,  without  the  prior  consent  in  writing  of  the 
party  of  the  first  part."  The  defendants,  also,  covenant, 
''  At  the  expiration  of  the  said  term  to  quit  and  surrender 
the  said  demised  premises,  with  all  fixtures  therein  con- 
tained, in  as  good  condition  as  the  reasonable  use  and  wear 
thereof  will  permit,  damages  by  the  elements  excepted." 
The  rent  was  twelve  thousand  dollars  per  annum,  payable 
in  monthly  installments  of  one  thousand  dollars  each  in 
advance.  The  lease  was  afterwards  renewed  on  the  same 
terms,  for  two  years,  from  January  1st,  1858,  and  again  for 
a  term  of  two  years,  from  January  1st,  1860.  After  the  ex- 
piration of  the  latter  term,  the  premises  were  held  over 
from  year  to  year,  without  any  further  special  agreement, 
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until  the  sixteenth  day  of  April,  1866,  the  time  of  the  com- 
mission of  the  alleged  grievance,  the  defendants  all  the  time 
paying  rent  to  the  plaintiff,  in  accordance  with  the  terms  of 
said  lease.  Before,  and  at  the  last-mentioned  time,  one 
Garrett  W.  Bell,  as  tenant  from  year  to  year  of  said  plaintiff, 
occupied  a  portion  of  the  buildings  described  in  the  coid- 
plaint,  to  wit:  *'The  first,  or  lower  floor  of  said  iron  build- 
ing, and  of  that  of  the  said  brick  building,  situate  to  the 
northwest  thereof,  and  called  a  furnace;"  also,  a  certam 
corporation,  called  **The  Union  Club  of  San  Francisco," 
as  tenant  of  plaintiff,  upon  terms  hereinafter  stated,  was  in 
the  possession  and  occupation  of  the  remaining  portions  of 
the  said  premises,  being  the  whole  above  the  first,  or  lower 
floor  of  all  the  said  buildings  and  premises.  The  immedi- 
ate reversion  of  the  whole  of  said  premises,  as  well  those 
demised  to  the  defendants  as  those  occupied  by  said  BeU 
and  the  Union  Club,  remaining  all  the  time  in  said  plaintiff. 
The  portion  of  the  premises  occupied  by  said  defendants 
had  been  used  for  their  banking  and  express  business,  as 
provided  in  the  said  lease,  from  the  commencement  of  the 
term  down  to,  and  including,  the  sixteenth  day  of  April, 
1866.  The  defendants,  during  all  that  time,  were  carrying 
on  the  business  of  public  express  carriers  throughout 
various  parts  of  the  United  States,  the  States  and  Territo- 
ries of  the  Pacific  Coast,  and  between  the  United  States 
and  Europe;  also,  between  New  York  and  San  Francisco, 
by  the  way  of  the  Isthmus  of  Panama,  using  on  the  latter 
route  the  steamships  of  the  Pacific  Mail  Steamship  Com- 
pany's lines,  running  between  New  York  and  Aspinwail, 
and  Panama  and  San  Francisco^  to  convey  their  express 
matter,  transporting  the  same  across  the  Isthmus  by  the 
Panama  Bailroad.  The  said  steamers  at  that  time  left  New 
York  three  times  each  month — on  the  first,  eleventh  and 
twenty-first  days  of  the  month.  It  was  a  regulation  estab- 
lished by  defendants,  that  no  express  freight  should  be 
received  at  the  wharf  in  New  York  on  days  appointed  for 
the  steamers  to  leave  New  York  for  AspinwaU.  The  said 
steamers  sailed  from  pier  No.  42,  North  Eiver.  On  the 
afternoon  of  the  last  regxdar  day  for  the  steamer  to  leave 
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New  York  for  Aspinwall,  prior  to  March  14,  1866,  and  after 
the  steamer  had  left,  a  man  brought  to  pier  No.  42,  North 
Eiver,  from  which  said  steamers  take  their  departure,  a  case 
in  a  wagon,  and  asked  Patrick  O'Leary,  who  was  an  em- 
ployee of  the  defendants,  to  receive  it.  O'Leary  was  the 
defendants'  freight  measurer  on  pier  No.  42.  O'Leary  in- 
formed him  that  they  did  not  receive  freight  on  the  day  of 
the  steamer's  sailing.  The  man  said  it  would  be  hard  to 
require  him  to  take  it  back,  as  he  had  brought  it  a  great 
way,  from  Harlem,  some  seven  miles  distant.  O'Leary  told 
him,  that,  since  he  had  brought  it  so  far,  he  could  leave  it 
there  at  his  own  risk,  but  that  he  could  not  give  a  receipt 
for  it  on  that  day;  that  the  party  must  come  the  next  day 
and  get  a  receipt.  The  party  then  carried  in  the  case  and 
placed  it  opposite  the  freight  office  on  the  dock.  O'Leary 
then  noticed  that  the  case  had  not  been  marked  or  weighed, 
or  strapped,  as  required  by  defendants'  regulations,  and 
called  the  party's  attention  to  these  facts;  whereupon  he 
requested  O'Leary  to  weigh,  mark  and  strap  the  same,  say- 
ing that  he  would  pay  for  it.  O'Leary  then,  in  pursuance 
of  the  party's  directions,  marked  upon  the  box  the  address, 
*'W.  H.  Mills,  Los  Angeles,  Cal.  Fast."  He  also  pro- 
cured some  wooden  straps,  or  hoops,  some  nails  and  an  adze, 
and  strapped  the  case,  driving  the  nails  through  the  hoops, 
or  straps,  into  the  case,  as  required  by  defendants'  regula- 
tions. The  case  then  lay  there  ten  days,  till  the  next 
steamer  left.  Two  days  after  the  case  had  been  thus  left, 
the  party  who  brought  it  came  down  and  applied  to  O'Leary 
for  a  receipt,  and  O'Leary  told  Mr.  Middlebrook  to  give  a 
receipt  for  the  case,  and  Mr.  Middlebrook,  who  was  the 
tally  clerk  at  the  time,  and  the  proper  party  to  give  the 
receipt,  did  so  in  the  presence  of  O'Leary.  At  the  time 
the  case  was  presented,  it  was  clean  and  appeared  to  be  in 
perfect  condition.  There  was  nothing  suspicious  about  its 
appearance.  The  only  thing  wanting  to  make  it  conform 
to  the  regulations  of  the  defendants  was,  it  required  strap- 
ping, weighing  and  marking,  and  when  strapped,  weighed 
and  marked  by  O'Leary,  it  appeared  to  be  in  all  respects  in 
proper  condition  for  shipment.     The  case  was  an  ordinary 
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wooden  box  used  for  shipping  goods  in,  apparently  some 
two  and  a  half  feet  square  by  three  feet  long.  It  measured 
fourteen  feet  eleven  inches  cubic  measure,  and  weighed 
three  hundred  and  twenty-nine  pounds.  The  usual  course 
of  business  in  receiving  such  freight  is,  that  O'Leary  re- 
ceived and  marked  it,  Middlebrook  gave  a  receipt  for  it,  and 
it  then  remained  on  the  wharf  with  other  freight,  without 
any  one  taking  other  special  notice  of  it,  till  it  was  carried 
on  board  ship  and  stowed  by  the  stevedores;  and  this  case 
took  the  usual  course.  The  party  receiving  the  receipt  sub- 
sequently presents  it  at  the  of&ce  to  the  express  receipt 
clerk,  who  takes  it  up,  and  from  it  makes  out  the  ordinary 
express  receipt,  and  delivers  it  to  the  shipper.  In  this  in- 
stance, the  receipt  thus  given  by  Middlebrook  was  surrend- 
ered, and  the  usual  express  receipt  given.  The  receipt 
given  by  the  tally  clerk  (such  as  that  given  by  Middlebrook 
in  this  instance)  on  the  delivery  of  the  freight,  is  the  orig- 
inal from  which  the  express  receipts,  bills  of  lading,  mani- 
fest, and  all  others  are  made  up.  The  clerk  making  out  the 
express  receipt  for  the  shipper,  or  the  biU  of  lading,  as 
the  case  may  be,  is  governed  by  this  original,  and  he 
does  not  see  or  inspect  the  freight  itself.  After  ex- 
press matter  is  thus  deUvered,  and  the  said  original  re- 
ceipt is  given  to  the  party  delivering  it,  it  goes  into  the 
general  mass  of  freight  of  that  kind,  and  there  remains  till 
taken  on  board  the  steamer.  Neither  at  the  time  of  the 
delivery  of  the  case  in  question,  nor  of  the  taking  of  said 
receipt,  was  there  anything  said  about  the  contents  of  this 
box,  either  between  O'Leary  and  the  parky  bringing  it,  or 
between  the  latter  and  O'Leary  and  Middlebrook,  nor  at 
any  other  time;  nor,  so  far  as  appears  by  the  evidence,  at 
any  time  to  the  defendants,  or  any  of  their  employees,  and 
neither  of  said  employees  or  defendants  had  any  idea  or 
suspicion  that  it  contained  anything  dangerous.  No  ques- 
tions were  asked  as  to  its  contents,  and  no  information 
given.  The  said  case  was  shipped  with  a  large  quantity  of 
other  express  freight,  on  the  steamer  that  left  New  York  for 
California  on  the  twenty-first  of  March,  1866.  At  that  time 
the  defendants  sometimes  carried  to  California  as  many  as 
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six  thousand  packages,  put  up  in  cases  of  a  similar  char- 
acter and  appearance,  per  steamer,  in  addition  to  a  large 
number  shipped  for  Panama,  South  America,  Mexico,  and 
other  places,  and  a  fair  average  of  such  packages  of  mer- 
chandise, shipped  to  California  by  each  steamer,  was  from 
four  to  five  thousand.  The  steamer  from  Panama,  connect- 
ing with  the  steamer  which  left  New  York  on  the  twenty- 
first  of  March,  arrived  in  San  Francisco  in  due  time,  on  the 
thirteenth  or  fourteenth  of  April,  having  the  said  case  on 
board.  On  the  afternoon  of  the  fourteenth,  the  said  case 
was  taken  from  the  vessel  and  placed  upon  the  wharf,  and 
was  found  to  be  leaking.  The  leakage  had  evidently  com- 
menced since  the  steamer  left  Panama,  and  the  substance 
leaking  from  the  case  had  the  general  appearance  of  sweet 
or  salad  oil.  Said  case  was  left  on  the  wharf  till  the  morn- 
ing of  the  sixteenth  day  of  April,  when,  in  pursuance  of  the 
regular  and  ordinary  course  of  defendants'  business,  where 
express  freight  is  found  to  be  damaged,  it,  together  with 
another  case  of  somewhat  similar  appearance,  containing 
silverware,  which  had  been  stained  by  the  substance  leaking 
from  the  case  in  question,  and  appeared  to  be  in  a  damaged 
condition,  was  sent  by  a  dray  to  the  defendants'  office,  the 
premises  so  occupied  by  defendants  as  aforesaid,  for  exam- 
ination, and  the  Steamship  Company  notified  to  send  an 
agent  to  be  present  and  examine  the  package  in  conjunction 
with  an  agent  of  defendants,  for  the  purpose  of  ascertaining 
the  nature  and  extent  of  the  damage,  and  of  determining,  if 
possible,  whether  the  responsibility  for  the  damage  rested 
upon  the  Steamship  Company.  The  two  packages  were 
taken  to  the  said  premises  by  defendants'  servants,  and  de- 
posited on  said  premises  in  the  open  court  or  yard,  in  the 
rear  of  the  Express  Office,  and  between  it  and  the  premises 
occupied  by  Bell,  which  was  the  usual  place  of  examination 
of  such  packages  when  found  to  be  damaged.  About  one 
o'clock  P.  M.,  Mr.  Havens,  as  the  representative  of  the  Pa- 
cific Mail  Steamship  Company,  and  Mr.  Webster,  of  the 
defendants,  in  company  with  another  of  defendants'  em- 
ployees, and  in  the  presence  of  Mr.  Knight,  the  second 
person  in  authority  in  the  management  of  defendants'  busi- 
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ness  on  the  Pacific  Coast,  with  a  mallet  and  chisel  pro- 
ceeded to  open  the  case  for  examination,  and  while  engaged 
in  opening  the  said  case  with  the  mallet  and  chisel,   the 
substance  contained  in  it  exploded,  instantly  killing  all  the 
said  parties  and  one  or  two  others,  besides  destroying  and 
greatly  injuring  the  premises  in  the  manner  described  in 
the  complaint.     The  plan  and  mode  of  opening  and  exam- 
ining the  case  in  question,  was  the  same  usually  adopted  in 
the  ordinary  course  of  the  defendants'  business  in  respect 
to  packages  of  a  similar  appearance.     Upon  a  subsequent 
examination  and  experiment  with  chips  saturated  with  the 
liquid  which  had  leaked  from  the  case,  taken  from  the  wharf 
and  other  places  where  said  leakage  had  occurred,  it  was 
ascertained  that  the  substance  contained  in  the  package  was 
nitro-glycerine,   or  glonoin  oil.     The  said  case  contained 
some  thirty  gallons  of  nitro-glycerine,  and  the  explosion  of 
this  substance  occasioned  the  loss  of  life  and  injuries  stated. 
Nitro-glycerine,  when  pure,  is  a  nearly  colorless  substance., 
but  when  impure,  it  is  nearly  the  color  and  consistency  of 
sweet  or  salad  oil.     It  is  a  liquid,  and  violently  explosive. 
It  is  exploded  by  percussion  and  concussion,  and  by  a  high 
degree  of  pressure,   but  nbt  by  the  mere  contact  with  fire, 
either  with  flame  or  a  burning  coal.     It  will  bum  slowly 
without  exploding  by  applying  a  flame  to  it,  while  the  flame 
is  in  actual  contact,  but  when  the  flame  is  withdrawn,  it 
will  cease  to  bum.     Although  it  will  burn  while  in  contact 
with  flame,  yet  it  takes  fire  with  difficulty,  and  is  not,  in  the 
common  sense  of  the  term,  *'apt  to  take  fire."    It  is  not 
dangerous  from  the  mere  application  of  flame — as  the  flame 
of  a  candle — but  in  explosion,  combustion  takes  place,  and 
in  that  view  it  is  combustible  and  dangerous.     It  will  also 
explode  upon  being  heated  to  a  temperature  of  some  360 
degrees  Fahrenheit.     It  gradually  decomposes  when  kept, 
and  decomposition  in  a  closed  vessel  disengages  gases,  the 
pressure  alone  of  which  may  spontaneously  explode  it. 
Pressure,  or  the  application  of  force,  is  the  immediate  cause 
of  the  explosion.     In  this  instance,  the  nitro-glycerine,  in 
one  or  more  of  the  cans  contained  in  the  case  in  question, 
had,  doubtless,  become  partially  decomposed,  generating 
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gases,  which  occasioned  pressure  within  the  can,  and  a 
greater  tendency  to  explode  from  external  forces,  and  the 
percussion,  or  concussion,  resulting  from  opening  the  box 
with  the  mallet  and  chisel,  operating  in  connection  with 
such  internal  pressure,  must  have  produced  the  explosion. 
Its  discovery  was  announced  in  1847,  by  Sobrero,  a  chemist 
at  Paris:  in  1848  or  1849,  Dr.  Herring,  of  Philadelphia, 
made  experiments  with  it  to  test  its  medicinal  properties, 
and  proposed  for  it  the  name  of  **glonoine."  Thereafter  it 
was  experimented  with  by  various  chemists,  and  its  constit- 
uents and  properties  were  mentioned  in  chemical  treatises 
and  scientific  publications,  and  were  taught  as  part  of  a 
college  course  of  chemistry  in  some  colleges  as  early  as 
1862;  but  prior  to  1864,  experiments  upon  nitro-glycerine 
were  confined  wholly  to  the  laboratory  of  the  chemist.  It 
was  only  made  in  small  quantities  for  scientific  purposes. 
In  1864,  it  was  proposed  by  Noble,  in  England,  for  blasting 
purposes.  In  June,  1865,  he  made  some  experiments  in 
blasting,  demonstrated  its  extraordinary  power,  and  intro- 
duced it  to  a  limited  extent  in  some  of  the  European  quar- 
ries and  mines.  He  also  published  in  England,  in  the  sum- 
mer of  1865,  a  pamphlet  setting  forth  its  qualities  and 
advocating  such  use  of  it  as  possessing  in  volume  about 
thirteen  times  and  in  weight  eight  times  the  explosive  force 
of  gunpowder.  He  patented  it  in  England  as  Noble's 
patent  blasting  oil. 

An  account  of  the  constituents,  mode  of  preparing,  and 
properties  of  nitro-glycerine  was  published  on  the  eighteenth 
of  November,  1865,  in  the  Scientific  American^  a  weekly 
periodical  published  in  the  city  of  New  York,  devoted  to 
the  expositions  of  subjects  connected  with  science  and  the 
useful  arts.  In  said  article.  Noble  proposed  to  use  it  for 
blasting  purposes,  and  his  claims  of  its  superiority  therefor 
over  gunpowder  are  set  forth  and  commented  on,  directions 
for  its  use  given,  etc. 

In  December,  1865,  an  accidental  explosion  of  nitro- 
glycerine occurred  at  a  hotel  in  the  city  of  New  York,  which 
was  mentioned  in  the  newspapers  of  the  day. 

The  second  steamer  arriving  from  Panama,  prior  to  the 
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arrival  qI  the  steamer  bringing  the  case  in  question,  being 
some  twenty  days  prior  to  the  latter's  arrival,  brought  a 
consignment  of  nitro-glycerine  to  Bandmann,  Nielsen  &  Co., 
of  San  Francisco,  which  had  been  shipped  to  that  house  by 
Noble  for  sale,  direct  from  Hambui^,  by  way  of  Panama. 
Letters  of  advice  of  said  shipment  had  come  to  Bandmann, 
Nielsen  &  Co.  by  a  previous  steamer,  and  the  firm  had  pub- 
lished circulars,  stating  the  fact  that  they  would  have  the 
new  blasting  agent  for  sale,  and  stating  its  properties,  and 
had  sent  them  to  various  newspapers,  some  of  which  had 
noticed  it  in  their  columns.  Among  these,  at  the  solicita- 
tion of  said  firm,  the  San  Francisco  Mining  and  Scientific 
Press,  a  weekly  publication  issued  in  San  Francisco,  devoted 
especially  to  mining  and  scientific  matters,  in  the  numbers 
of  the  twenty-third  and  thirtieth  of  December,  1865,  called 
attention  to  nitro-glycerine  as  a  blasting  agent,  in  two 
articles,  illustrating  with  cuts  the  mode  of  using  it,  and 
containing  testimonials  of  its  extraordinary  explosive  force, 
and  accounts  of  experiments  with  it,  made  the  summer  pre- 
ceding, in  mines  and  quarries  on  the  Continent  of  Europe. 
The  said  defendants  subscribed  for  and  received  at  their 
place  of  business,  in  San  Francisco,  together  with  a  large 
number  of  other  periodicals  and  publications,  the  said 
periodical,  but  they  seldom  read  it,  and  did  not  read  or 
notice  the  said  articles  on  nitro-glycerine.  Upon  the  arri- 
val of  said  shipment  by  said  steamers  from  Panama,  Band- 
mann,  Nielsen  &  Co.  made  some  experiments  in  the  vicinity 
of  San  Francisco  in  private,  excepting  in  the  presence  of  two 
or  three  persons,  testing  its  properties,  which  proved  suc- 
cessful; and  they  let  the  Central  Pacific  Bailroad  Company 
have  some  for  trial,  and  had  just  received  a  favorable  re- 
port from  the  engineer,  which  Mr.  Bandmann  was  in  the 
act  of  copying  at  the  moment  of  the  explosion  in  question 
at  defendants'  office. 

Until  ihe  receipt  of  the  advice  of  the  said  shipment  from 
Noble,  Bandmann  had  never  heard  of  nitro-glycerine,  glo- 
noin  oil,  or  Noble's  patent  blasting  oil,  and  he  did  not  know 
of  the  existence  of  such  a  substance.  A  second  shipment 
of  nitro-glycerine  was  made  by  Noble  to  Bandmann,  Nielsen 
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&  Co.  from  Hamburg  by  the  steamer  Earojyean,  whi<5h  ex- 
ploded, destroying  the  said  steamship  at  Aspinwall,  on  the 
eighth  day  of  April,  1866,  eight  days  before  the  said  explo- 
sion at  defendant's  express  office;  but  the  news  of  the 
explosion  at  Aspinwall  had  not  reached  San  Francisco  on 
the  day  of  the  explosion  now  in  question.     Although  Noble 
made  some  efforts  to  bring  his  nitro-glycerine  into  notice  in 
1865,  and  had  made  these  two  shipments  to  Bandmann, 
Nielsen  &  Co.  early  in  1866,  and  the  latter  had  taken  the 
steps  indicated,  to  bring  it  to  the  notice  of  the  public  in 
California,  at  the  time  the  case  in  question  was  shipped  at 
New  York  and  received  at  San  Francisco,  nitro-glycerine 
was  generally  unknown  to  the  public  as  an  article  of  com- 
merce, of  practical  utility,  or  otherwise,  and  was  unknown 
to  parties  engaged  in  the  business  of  transportation;  and, 
at  that   time,    there   was  no  oil   or  liquid,  of   an  explo- 
sive character  like   nitro-glycerine,   known  to  commerce; 
and  even  among  scientific  men,  the  properties  of  nitro- 
glycerine were  not  so  well  understood  as  at  present.     The 
two  explosions  at  Aspinwall  and  San  Francisco,  and  the 
subsequent  ones  at  Sydney  and  in  England,  called  the  atten- 
tion of  scientific  men  to  the  subject,  and  led  to  fuller  inves- 
tigations, and  more  precise  knowledge  of  its  properties. 
Neither  the  defendants,  nor  any  of  the  employees  of  the  de- 
fendants, nor  of  the  Pacific  Mail  Steamship  Company,  who 
had  anything  to  do  with  the  package  in  question,  nor  the 
managing  agent  of  the  defendants  on  the  Pacific  Coast,  nor 
any  of  those  killed  by  the  explosion,  knew  the  contents  of 
the  case  in  question,  or  had  any  means  of  such  knowledge, 
or  had  any  reason  to  suspect  its  dangerous  character,  nor 
did  they  know  anything  about  nitro-glycerine,  or  glonoin 
oil,  or  that  it  was  dangerous.     The  case  had  the  appearance 
of  other  cases  usually  received  in  the  ordinary  course  of 
defendants'  business;  was  received  and  handled  by  the  em- 
ployees of  the  defendants  in  the  same  way  that  other  cases 
of  similar  appearance  were  usually  received  and  handled, 
and  in  the  mode  that  men  of  prudence  engaged  in  the  same 
business  would  have  handled  packages  having  a  similar  ap- 
pearance in  the  ordinary  course  of  business,  when  ignorant 
29 
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of  its  contents,  and  with  similar  means  of  knowledge,  as 
that  possessed  by  defendants  and  their  employees  in  the 
instance  under  consideration.  There  was  no  negligence  on 
the  part  of  the  defendants  in  receiving  said  package,  or  in 
their  failure  to  ascertain  the  dangerous  character  of  the  con- 
tents; or,  in  view  of  the  condition  of  their  knowledge,  of 
the  want  of  means  of  knowledge,  and  the  absence  of  any 
reasonable  ground  of  suspicion,  no  negligence  in  the  hand- 
ling of  the  said  package  at  the  time  of  the  explosion.  The 
defendants  either  repaired  or  paid  for  the  repairs  (to  the 
amount  of  about  six  thousand  dollars)  of  the  premises  oc- 
cupied by  themselves,  except  a  portion  of  certain  repairs 
made  by  plaintiff,  which  were  necessarily  made  in  connec- 
tion with  repairs  made  to  those  portions  of  the  premises 
occupied  by  the  other  tenants  of  the  plaintiff,  and  which  de- 
fendants omitted  to  pay  for  by  mistake. 

The  value  of  the  repairs  to  the  said  premises  occupied 
by  defendants,  and  chargeable  thereto,  thus  omitted  to  be 
paid  by  them,  is  one  thousand  seven  hundred  and  eighty- 
seven  dollars  and  sixty-two  cents. 

The  damages  resulting  from  said  explosion  to  the  prem- 
ises not  occupied  or  held  by  defendants,  but  occupied  by 
the  other  tenants  of  plaintiff  named  in  the  complaint,  viz: 
Bell  and  the  Union  Club,  is  twelve  thousand  eight  hundred 
and  fourteen  dollars  and  sixteen  cents. 

The  portions  of  the  injured  premises  occupied  by  the 
Union  Club,  at  the  time  of  the  explosion,  were  so  occupied 
under  a  verbal  agreement  with  the  plaintiff,  to  hold  for  two 
years,  from  the  first  of  February,  1866,  at  a  rent  of  five 
hundred  and  sixty  dollars  per  month.  The  said  lessees 
were  '*to  keep  the  premises  in  ordinary  repair — in  decent, 
tenantable  repair."  This  rent  was  paid  up  to  the  date  of 
the  explosion.  After  the  explosion  the  Union  Club  refused 
to  pay  rent,  on  the  ground  that  the  premises  were  in  an  un- 
tenantable condition,  and  did  not  pay  rent  from  the  fifteenth 
day  of  April,  till  the  first  day  of  August — a  period  of  three 
and  one  half  months — and  the  rents  for  said  period,  accord- 
ing to  the  terms  of  the  said  verbal  agreement,  and  which 
said  Union  Club  did  not  pay,  amount  to  nineteen  hundred 
and  sixty  dollars. 
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The  premises  during  all  of  said  period  were  in  an  unten- 
antable condition,  in  consequence  of  said  explosion,  and 
said  time  was  occupied  in  making  the  necessary  repairs, 
and  the  said  time  was  a  reasonable  time  for  making  said 
repairs. 

The  said  several  amounts  found  are  values  and  damages 
respectively  in  gold  coin. 

J,  P.  Hoge  and  Jno,  T,  DoylCy  for  plaintiff. 

S,  M.  WUsoTij  for  defendants. 

Sawyer,  Circuit  Judge.  As  to  the  waste  on  the  prem- 
ises demised  to  the  defendants,  I  adopt  the  views  expressed 
by  the  District  Judge,  in  his  opinion  on  the  demurrer,  and 
I  need  not  repeat  the  reasoning  here.  (1  Deady's  Rep.  405.) 
Whether  the  waste  complained  of  is  technically  permissive, 
or  commissive,  I  think  it  falls  within  the  provisions  of  the 
statute.  And  on  the  facts  found,  I  think  the  defendants 
liable,  although,  as  will  hereafter  appear,  there  was,  in  my 
judgment,  no  negligence  on  their  part.  There  was,  doubt- 
less, fault  on  the  part  of  those  who  delivered  the  explosive 
substance  to  defendants  for  carriage  over  their  express 
route,  without  informing  them  of  the  dangerous  character 
of  the  article,  for  which  they  may  be  liable  to  defendants. 
The  rule  seems  to  be  established,  that,  with  respect  to 
liability  for  waste,  the  tenant  is  in  a  position  analogous  to 
that  of  a  common  carrier,  and  without  some  special  agree- 
ment to  the  contrary,  responsible  for  all  waste,  however  or 
by  whom  committed,  except  it  be  occasioned  by  act  of  God, 
the  public  enemy,  or  the  act  of  the  reversioner  himself.  (4 
K.ent,  77;  AUersol  v.  Stevens,  1  Taunton,  183;  Cooky,  Cham- 
plain  Transportation  Co.y  1  Denio,  91;  2  Eden  on  Inj.  198  and 
notes.)  In  White  v.  Wagner  (4  Harris  and  John.  373),  this 
doctrine  was  carried  out  in  an  extreme  case.  The  tenant  is 
held  responsible  to  the  landlord,  and  left  to  his  remedy  over 
against  the  delinquent  party.  The  liability  does  not  depend 
on  mere  negligence,  but  it  is  imposed  on  the  same  grounds 
of  public  policy  as  those  upon  which  the  strict  liabilities  of 
common  carriers  are  made  to  rest. 
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It  is  claimed  in  this  case,  that  the  covenant  in  the  lease 
*'at  the  expiration  of  the  term  to  quit  and  surrender  the 
said  demised  premises  *  *  in  as  good  condition  as  the 
reasonable  use  and  wear  thereof  will  permit,  damages  by 
the  elements  excepted,"  is  a  waiver  of  the  tort;  that  it  only 
binds  the  defendants  to  reasonable  care,  and  protects  them 
from  liability  for  waste,  resulting  from  accidents  occurring 
without  their  fault.  Also,  that  the  covenant  to  '*  occupy  the 
premises  solely  for  the  business  of  their  calling,  to  wit: 
banking  and  express  offices,  and  that  they  are  not  to  under- 
let the  same  to  any  other  person  or  persons,  for  any  other 
business  in  part  or  the  whole,  without  the  prior  consent  in 
writing  of  the  plaintiff,"  both  entitles  and  requires  the  de- 
fendants to  occupy  the  premises  as  an  express  office,  and 
that  by  authorizing  and  requiring  the  defendants  so  to  oc- 
cupy, the  plaintiff  took  upon  himself  all  the  risks  incident 
to  such  business,  not  resulting  from  the  wrongful  act  or 
negligence  of  the  defendants;  and  that  the  accident  in  ques- 
tion is  one  of  the  risks  so  incident  to  the  business,  and  for 
which  defendants  are  not  liable.  After  some  hesitation,  I 
conclude  that  neither  of  these  positions  is  tenable;  as  to 
the  first,  one  or  two  authorities  seem  to  favor  that  view,  but 
the  weight  of  authority  appears  to  be  the  other  way.  The 
authorities  cited  to  sustain  the  latter  proposition  do  not  ap- 
pear to  me  to  be  applicable  to  the  facts  of  this  case.  If  the 
defendants'  counsel  is  correct  in  his  position,  I  do  not  per- 
ceive why  a  tenant,  who  is  to  occupy  the  premises  for  a 
lawful  purpose,  in  accordance  with  the  terms  of  his  lease, 
should  be  liable  in  any  case  for  waste  resulting  from  the 
wrongful  act  or  negligence  of  a  stranger,  he  himself  being 
faultless.  This  would  be  totally  inconsistent  with  the  rule 
as  stated  in  the  authorities  already  cited. 

It  is  also  insisted  that  no  waste  can  be  found  where  the 
land  itself  is  not  the  subject  of  the  demise,  and  that,  as  de- 
fendants were  only  tenants  of  the  basement  and  first  story, 
there  could  be  no  waste.  It  does  not  appear  to  me  that  the 
authorities  cited  go  to  that  extent.  There  may  be  a  free- 
hold estate  in  apartments  (1  Greenl.  Cruise.,  p.  49,  sec.  21). 
The  absolute  destruction  of  the  basement  and  first  floor. 
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demised  to  defendants,  in  the  building  described  in  the 
oomphiint,  falls  clearly  within  the  defendants'  own  definition 
of  waste,  viz:  ''Waste  is  a  spoil  and  destruction  of  the  es- 
tate, either  in  houses,  woods  or  lands,  by  demolishing  not 
the  temporary  profits  only,  but  the  yery  substance  of  the 
thing."  Here  is  the  destruction  of  the  substance  of  a  house, 
and  even  of  land  in  the  legal  sense  of'  the  term,  which  em- 
braces the  building.  The  result  is,  that  the  defendants  are 
liable  for  the  waste  on  the  premises  demised  to  them. 

As  to  the  premises  demised  to  other  tenants,  the  question 
of  liability  depends  upon  entirely  different  principles.  The 
action  is  not  based  upon  the  covenants  in  the  lease  to  de- 
fendants, and  it  is,  therefore,  unnecessary  to  inquire 
whether  there  was  a  breach  of  the  covenant  in  that  lease, 
not  to  introduce  into  the  premises  demised  to  defendants, 
any  articles  **  dangerous  from  their  combustibility."  I  do 
not  perceive  that  the  relation  of  landlord  and  tenant,  between 
the  plaintiff  and  defendants,  as  to  other  premises  than  those 
injured,  has  any  bearing  unfavorable  to  the  defendants  upon 
the  question  of  their  liability.  The  defendants,  in  my  judg- 
ment, stand  in  this  kind  of  action  in  no  worse  position  as 
to  the  preimses  occupied  by  Bell  and  the  Union  Club,  than 
they  would  have  been  in,  had  the  explosion  taken  place 
upon  the  premises  of  which  they  themselves  were  seized  in 
fee,  and  destroyed  the  adjoining  premises,  leased  by  plaintiff 
to  said  Bell  and  the  Union  Club.  What  are  the  rights  and 
responsibilities  of  the  parties  upon  the  facts,  considered  as 
strangers  to  each  other,  with  respect  to  those  premises?  If 
the  defendants  are  liable,  it  must  be  upon  one  of  two 
grounds,  either,  firsUy:  that  a  party  who  introduces  upon 
his  own  premises  a  highly*  dangerous  substance,  which,  in 
consequence  of  such  introduction,  in  some  way  injures  his 
neighbor,  is  liable  for  the  damages  at  all  events,  and  under 
any  and  all  circumstances,  without  regard  to  fault  or  negli- 
gence; or  secondly:  that  the  injury  has  been  caused  through 
the  negligence  and  want  of  proper  precaution  and  care  in 
the  party  in  introducing,  or  in  managing  such  a  substance 
after  its  introduction.  Plaintiff's  counsel  insist  that  de- 
fendants are  liable  upon  both  grounds.   In  support  of  the  first 
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ground,  the  strongest  case  cited  is  Fletcher  v.  Eylaiids  et  nl 
(Law  Bep.  1  Exch.  265);  and  the  same  case  in  the  House  of 
Lords  on  appeal,  affirming  the  judgment  of  the  Court 
below.  (Law  Bep.  3,  Appeal  Cases,  330.)  The  defendant 
in  that  case  constructed  a  reservoir  to  supply  water  for  a 
mill  situate  upon  his  own  premises,  into  which  he  diverted 
from  their  natural  course  the  waters  of  a  stream.  In  the 
construction  of  the  reservoir,  the  engineer  and  workmen 
found  five  old  shafts,  which  had  been  filled  up  with  marl 
and  clay.  The  shafts  led  down  to  certain  passages,  which 
had  been  excavated  in  working  a  coal  mine,  and  which  ex- 
tended to,  and  connected  with,  the  mine  of  the  plaintiffs  on 
their  own  premises,  adjacent  to  those  of  defendant.  The 
defendant  was  not  aware  of  the  existence  of  either  the 
shafts  or  passages  on  his  premises,  but  his  workmen  and 
engineer,  in  constructing  the  reservoir  found  the  shafts, 
although  they  did  not  know  with  what  they  connected.  The 
water  from  the  reservoir  broke  through  one  of  the  shafts, 
ran  through  the  passages  into  plaintifl:'*s  mine,  and  pro- 
duced the  injury  in  question  in  the  action.  The  Court 
found,  as  a  fact,  that  there  was  negligence  on  the  part  of  the 
defendant's  engineer  and  workmen  in  the  coi^ti;}iction  of 
the  reservbir;  but  the  decision  was  not  put  on  that  ground. 
The  defendant  was  held  liable,  and  it  must  be  admitted 
that  the  Court  stated  broadly,  that  when  a  party  brings  an 
article  upon  his  premises  known  to  be  dangerous,  and  liable 
to  escape  upon  his  neighbor's  premises,  and  do  injury,  he 
is  bound  to  see  that  it  does  not  escape  and  do  harm.  The 
other  cases  cited,  are  cases  where  parties  in  blasting  with 
gun,  or  blasting  powder,  upon  their  own  premises,  have 
thrown  rock  upon,  and  injured  their  neighbors,  or  their 
neighbors'  premises,  and  cases  of  a  similar  character,  as 
Hay  V.  Cohoes  Co.,  (2  N.  T.  159).  The  observations  of  the 
judges  in  delivering  their  opinions,  must  be  considered  with 
reference  to  the  facts  of  the  cases  decided.  In  all  these 
cases,  and  the  examples  cited  by  the  judges  as  illustrations 
of  the  principle  adopted,  the  liability  to  escape  and  do  in- 
jury, and  the  dangerous  character  of  the  article  introduced, 
were  necessarily  known  to  the  party  introducing  it.    The 
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properties  of  water  and  gunpowder  are  known  to  everj'body. 
The  liability  of  water  collected  in  large  bodies  to  escape 
through  pressure,  and  of  gunpowder  to  violently  explode 
and  do  injury,  are  known  to  all  persons  of  common  sense 
in  civilized  communities,  no  matter  how  ignorant  they  may 
be  in  literary  and  scientific  matters.  It  is  a  part  of  the 
common  and  general  knowledge  of  the  community,  of  which 
everybody  is  presumed  to  be  possessed  and  of  which,  as 
such,  the  Courts  are  bound  to  take  judicial  notice.  Any 
party  who  introduces  these  things  into  his  premises,  does 
so  with  a  full  knowledge- of  their  dangerous  properties, 
and  of  their  liability,  even  with  the  utmost  care  and  pre- 
caution, to  elude  his  vigilance,  baffle  his  control,  es- 
cape and  injure  his  neighbor.  It  is  worthy  attention, 
ihat  in  the  caae  of  Fletcher  v.  BylaniSy  in  the  Court  of  Ex- 
chequer, two  of  the  Judges  were  of  opinion  that  defendant 
was  not  liable,  and  judgment  was  entered  in  accordance 
with  this  view;  but  the  judgment  was  reversed  on  appeal  in 
the  Exchequer  Chamber,  and  this  last  judgment  affirmed  in 
the  House  of  Lords.  Blackburn,  J.,  who  delivers  the  opin- 
ion of  the  Court  in  the  Exchequer  Chamber,  does  not  fail 
to  note  knowledge  on  the  part  of  defendant  of  the  liability  to 
escape  and  do  mischief,  as  an  important  element  to  be  con- 
sidered on  the  question  of  liability.  Ho  says:  ''It  seems 
but  reasonable  and  just,  that  the  neighbor,  who  has  brought 
something  on  his  property  which  was  not  naturally  there, 
harmless  to  others  so  long  as  it  is  confined  to  his  own  prop- 
erty, but  which  he  knows  to  be  mischievous,  if  it  gets  on  his 
neighbors',  should  be  obliged  to  make  good  the  damage 
which  ensues,  if  he  does  not  succeed  in  confining  it  to  his 
own  property."  (1  Law  Bep.  Exc.  280.)  And  his  illustra- 
tions clearly  show,  that  knowledge  is  an  important  element 
in  the  liability.  For  instance,  he  says,  that  a  man  is  an- 
swerable for  damage  done  by  the  escape  of  his  beasts  into 
his  neighbor's  field,  for  the  grass  they  eat  and  trample  on; 
for  this  is  the  naiurai  consequence  of  their  escape;  but  he  is 
not  liable  "for  any  injury  to  the  persons  of  others,  for  our 
ancestors  have  settled  that  it  is  not  the  general  nature  of 
horses  to  kick  or  bulls  to  gore:  but  if  the  owner  knows  that 
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the  beast  has  a  vicious  propensity  to  attack  man,  he  will  be 
answerable  for  that.  (7rf.)  Again,  ''so  in  May  y.  BurdeU, 
the  Court,  after  an  elaborate  examination  of  the  old  prece- 
dents and  authorities,  comes  to  the  conclusion  that,  'a  per- 
son keeping  a  mischievous  animal,  with  knowledge  of  its 
propensities,  is  bound  to  keep  it  secure  at  his  peril.'  And 
in  1  Hale's  Pleas  of  the  Crown,  430,  Lord  Hale  states  that 
when  one  keeps  a  beast,  knowing  its  nature  or  habits  are  such 
that  the  natural  consequence  of  his  being  loose  is,  that  he 
will  harm  men,  the  owner  'must,  at  his  peril,  keep  him  up 
safe  from  doing  hurt,  for  though  he  use  his  diligence  to 
keep  him  up  safe,  if  he  escape  and  do  harm,  the  owner  is 
liable  for  damages.'  *  *  *  In  these  latter  authorities, 
the  point  under  consideration  was  damages  to  the  person, 
and  what  was  decided  was,  that  when  it  was  known  that  hurt 
to  the  person  was  the  natural  consequence  of  the  animal  be- 
ing loose,  the  owner  should  be  responsible  in  damages  for 
such  hurt,  though  when  it  was  not  known  to  be  so,  the  owner 
was  not  responsible  for  such  damages;  but  where  the  dam- 
age is  like  eating  grass  or  other  ordinary  ingredients  in 
damage  feasant,  the  natural  consequence  of  the  escape,  the 
rule  as  to  keeping  in  the  animal  is  the  same."  (Id.  281.) 
In  affirming  the  judgment  of  the  Exchequer  Chamber,  in 
the  House  of  Lords,  the  Lord  Chancellor  quoted  the  first 
passage  above  cited  from  the  opinion  of  Blackburn,  J., 
together  with  the  context,  and  said,  ''L\  that  opinion,  I 
must  say,  I  entirely  concur."  (3  Law  Bep.  Appeal  Cases, 
340.)  Thus,  it  is  apparent  from  the  language  used  and  the 
illustrations  cited,  that  knowledge  of  the  dangerous  charac- 
ter, or  mischievous  propensities  of  the  thing  or  animal 
introduced  on  the  part  of  the  party  introducing  it,  is  an 
essential  element  in  the  cause  of  action.  The  '' natural 
consequences"  of  the  escape  must  be  known,  but  the  ordi- 
nary natural  consequences  of  the  escape  of  a  tame  beast,  as 
the  eating  and  trampling  down  of  grain,  grass,  herbage, 
etc.,  the  damage  from  flooding  with  water,  filth,  etc.,  are 
matters  of  universal  knowledge,  of  which  everybody  is  pre- 
sumed to  be  cognizant,  and  of  which  everybody  is  bound  to 
take  notice.     Since  a  party  is  bound  to  know  those  things. 
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the  law  presumes  that  he  does  know  them,  and  holds  him 
responsible  without  special  allegation  or  proof  of  knowledge. 
But  all  tame  animals  are  not  vicious — the  goring  of  a  man 
is  not  the  ordinary  consequence  of  an  escape  of  a  tame 
beast.  When  such  a  beast  is  yicious  and  liable  to  attack 
and  gore  people,  or  do  other  like  kinds  of  mischief,  it  is  an 
exception  to  the  general  rule,  and  all  mankind  are  not  pre- 
sumed to- know  his  vicious  propensities;  hence,  in  order  to 
render  his  owner  liable  for  such  mischiefs  done  upon  an 
escape,  it  is  necessary  to  specially  bring  home  to  him 
knowledge  of  his  vicious  tendency.  When  this  knowledge 
is  brought  home  to  him,  he  is  presumed  to  know  the  ordi- 
nary consequences  of  the  escape  of  such  animal,  and  is 
liable  for  his  vicious  acts,  as  in  other  cases  of  knowledge.  I 
know  of  no  case,  in  which  this  doctrine  has  been  held, 
unless  knowledge  of  the  propensities  or  character  of  the 
thing  working  the  injury  must  be  presumed  by  the  law  from 
its  generally  known  character,  or  knowledge  was  specially 
brought  home  to  the  party  dealing  with  it.  Knowledge, 
therefore,  in  some  form,  must  be  an  essential  element  in 
the  cause  of  action.  There  is  some  reason  for  holding  that 
a  party  who  introduces  into  his  premises  a  substance  known 
to  him,  or  which  he  is  bound  to  know  from  the  present  uni- 
versal knowledge  of  mankind,  to  be  dangerous  to  his  neigh- 
bor, shall  do  so  at  his  own  peril  and  be  responsible  for  the 
consequences.  He  deals  with  the  article  with  full  knowl- 
edge of  his  peril,  and  knowingly  assumes  the  risk.  Should 
he  suffer,  it  would  be  in  consequence  of  his  own  folly,  if 
not  his  fault.  But  why  should  a  person  innocently  ignorant 
of  the  qualities  of  a  dangerous  thing  unconsciously  brought 
upon  his  premises  in  the  pursuit  of  a  lawful  calling,  not 
only  be  compelled  to  sustain  the  damage  suffered  himself, 
but,  also,  that  suffered  by  his  neighbor  from  an  accident 
resulting  therefrom  without  his  fault.  Upon  what  sound  rea- 
son can  such  a  doctrine  be  sustained?  To  canry  the  rule  to 
that  extent  would  be,  to  make  every  man  an  insurer  of  his 
neighbor  against  the  consequences  of  all  his  acts,  however 
faultless  they  may  be.  In  my  judgment,  the  law  is  not  so 
rigorous  and  unreasonable. 
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Bat  it  is  not  clear,  that  even  as  to  things  universally 
known  to  be  dangerous,  the  doctrine  laid  down  can  be  sus- 
tained in  the  broad  language  sometimes  used  in  discussing 
a  given  state  of  facts.  Fire,  for  instance,  is  an  element 
known  to  all  men  to  be  dangerous,  yet  there  are  numerous 
cases  where  fires  purposely  set  in  a  party's  own  grounds 
have  spread  to  and  damaged  his  neighbor's  premises;  as, 
for  example,  in  clearing  lands,  in  which  the  party  setting 
the  fire  has  been  held  not  to  be  liable,  unless  there  was 
negligence.  So  in  the  case  of  water,  it  was  held  that  when 
one  builds  on  his  own  land  a  mill-dam,  on  a  proper  model, 
and  the  work  is  faithfully  done,  he  is  not  liable  to  an  action 
though  it  breaks,  and  his  neighbor's  dam  and  mill  are 
thereby  destroyed.  {Livingstone  v.  Adams,  8  Cow.  176.) 
To  the  same  effect  are  Hoffman  v.  Tuolumne  Water  Co,  10 
Cal.  413,  and  Campbell  v.  B.  R,  and  A.  W.  and  M,  Co.  35 
Gal.  683.  These  were  not  cases  that  could  be  referred  to 
vis  major.  I  can  perceive  no  good  ground  for  distinction 
as  to  the  question  of  liability,  between  thus  accumulating 
upon  one's  land  water  in  a  natural  stream  largely  beyond 
the  natural  quantity,  and  introducing  it  from  abroad.  (See 
also  as  to  bursting  of  water  pipes,  Blythe  v.  Birm.  Water 
Co,,  11  Exch.  781.)  These  are  but  examples  of  a  very  large 
number  of  cases  of  like  character.  Why  were  not  the  de- 
fendants in  these  instances  responsible  for  all  damages 
resulting  to  their  neighbors,  if  a  party  introducing  or  deal- 
ing with  a  dangerous  article,  thing  or  element  upon  his  own 
premises  is  liable  at  all  events,  and  under  all  circumstances, 
without  reference  to  negligence,  or  any  fault  on  his  part? 
And  in  these  cases  the  parties  had  knowledge  of  the  danger- 
ous character  of  the  matters  with  which  they  were  dealing. 
If  I  am  right  in  the  views  thus  far  suggested,  the  first 
proposition  upon  which  the  liability  of  defendants  for  the 
injuries  to  the  premises  occupied  by  Bell  and  the  Uiiion 
Club  is  rested,  is  untenable. 

There  must  then  have  been  knowledge,  on  the  part  of  de- 
fendants, of  the  dangerous  character  of  the  explosive  sub- 
stance introduced  upon  the  premises  occupied  by  them,  or 
there  must  have  been  what  the  law  deems  negligence  on 
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their  part,  or  there  is  no  liability.  Upon  the  question  of 
knowledge,  I  am  satisfied  from  the  evidence,  and  I  so  find 
the  facts  to  be,  that  nitro-glycerine,  at  the  time  of  the  ex- 
plosion in  question,  had  not  become  so  generally  known  to 
the  world,  commercial  or  otherwise,  as  to  be  a  part  of  the 
ordinary  knowledge  of  the  people,  even  in  intelligent  com- 
munities. It  had  hardly  yet  emerged  from  the  domain  of 
strictly  scientific  research.  It  is  true,  that,  at  the  time,  it 
had  recently,  to  a  very  limited  extent,  been  introduced  to 
the  knowledge  of  miners  and  others  in  Europe;  but  only  to 
a  limited  extent.  At  the  very  time,  efforts  were  being  made 
by  a  single  person  to  introduce  it  into  this  country  for 
blasting  purposes.  A  short  time  (but  a  few  weeks)  before, 
an  effort  had  been  made — and  the  first  effort  of  the  kind — 
by  one  house,  to  whom  a  consignment  had  been  made,  to 
bring  it  into  notice  in  this  State;  but  it  does  not  appear  that 
it  had  been  introduced  into  public  use  in  other  parts  of  the 
United  States.  This  knowledge  of  the  article,  both  of  its 
name  and  its  properties,  was  confined,  comparatively  speak- 
ing, to  a  very  few.  Of  course,  it  is  impossible  to  ascertain, 
even  approximately,  the  exact  extent  to  which  it  had  become 
known ;  but  from  the  general  tenor  of  the  evidence,  I  think 
it  might  be  safely  assumed  that  not  one  in  a  thousand  in 
the  United  States,  or  California,  would  have  known  any- 
thing about  the  substance  or  its  properties,  had  it  been 
mentioned  by  its  common  name,  glonoin  oil,  or  nitro- 
glycerine. However  that  may  be,  it  is  very  evident,  that  it 
w^as  known  outside  of  the  laboratory  of  the  chemist  to  a 
very  limited  extent,  and  not  sufficiently  to  be  recognized  as 
a  part  of  the  common  knowledge  of  the  country,  even  in 
intelligent  circles.  It  was  new — I  might  say,  almost  en- 
tirely unknown — to  commerce.  It  had  not  obtained  such 
notoriety  that  ordinary  people,  or  commercial  men,  can  be 
presumed  to  be  cognizant  of  its  properties.  As  an  illustra- 
tion of  the  state  of  knowledge,  even  among  scientific  men 
and  chemists,  of  several  professors  of  that  science  in  our 
colleges  and  University,  examined  as  experts  on  behalf  of 
the  respective  parties,  not  one  had  heard  of  nitro-glycerine, 
as  an  article  of  commerce,  or  of  practical  utility,  or  outside 
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the  domain  of  science,  prior  to  the  explosion  in  question  in 
1866.     One  professor,  who  appeared  to  be  well  informed  in 
his  profession,  and  as  to  the  article  in  question,  could  not 
say  that  it  had  before  that  time  been  brought  to  his  atten- 
tion, even  as  a  matter  of  scientific  interest.     Another,  who 
had  formerly  been  a  Professor  of  Chemistry  in  the  Normal 
College,  in  Swansea,  Wales,  and  who  has  for  several  years 
been,  and  now  is,  the  Analytical  Chemist  of  the  San  Fran- 
cisco Befining  and  Assaying  OflSce,  and  Professor  of  Chem- 
istry in  the  Toland  Medical  College,  also  in  the  City  College, 
was  so  little  familiar  with  nitro-glycerine  and  its  properties, 
that  after  the  explosion,  when  some  of  the  chips,  saturated 
with  the  substance  which  leaked  from  the  case  on  thQ  wharf, 
were  taken  to  him  for  analysis,  he  did  not  know  what  it  was. 
Even  after  he  had  proceeded  some  time  with  the  analysis, 
applying  various  tests,  and  after  an  accidental  explosion 
had  taken  place  in  the  course  of  the  process  of  the  analysis, 
the  name  of  the  article  did  not  suggest  itself  to  him  till  he 
had  consulted  his  toxicological  works,  and  fpund   that  a 
substance  apparently  having  the  same  properties,  was  called 
nitro-glycerine;    yet,   he   had  years  before  experimented 
with  it  in  the  laboratory  as  a  matter  of  scientific   interest, 
but  the  fact  had  passed  from  his  recollection.     In  point  of 
fact,  attention  appears  from  the  evidence  to  have  been  but 
little  directed  towards  the  substance,  even  in  the  scientific 
world  at  large,  until  called  to  it  by  the  explosion  in  ques- 
tion, the  one  at  Aspinwall  about  the  same  time,  and  one  or 
two  others  occurring  at  a  later  date.     Since  then  it  has  been 
the  subject  of  extensive  experiments,  which  have  brought 
to  light  much  of  the  present  prevailing  particular  knowledge 
with  reference  to  its  properties.     With  so  little  general 
knowledge  of  the  substance,  at  the  time  of  the  accident, 
outside  the  laboratory,  even  among  chemists  and  scientific 
men,  who  usually  take  a  special  interest  in  such  substances, 
and  who  are  more  likely  to  notice  the  progress  of  their  in- 
troduction into  the  practical  affairs  of  life,  it  could  scarcely 
be  expected  that  the  public  generally  engaged  in  the  ordi- 
nary pursuits  of  agriculture,  manufactures  and  commerce, 
would  be  informed  upon  the  subject;  and,  I  am  satisfied 
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from  the  evidence,  that  the  substance  and  its  properties 
were,  at  the  time  of  the  shipment  and  explosion,  almost 
wholly  unknown  to  the  public  and  to  commerce;  and  further, 
that  while  the  state  of  public  knowledge  was  not  such  that 
the  defendants  were  bound,  or  could  be  presumed  in  law,  to 
know  the  existence  or  properties  of  the  substance,  I  am 
also  satisfied  that  they  did  not  in  fact,  nor  did  any  of  their 
employees  engaged  in  handling  the  case  in  question,  have 
any  knowledge  on  the  subject;  that  the  package  was  re- 
ceived and  handled  by  the  defendants  and  all  in  their 
employ,  up  to  the  time  of  the  explosion,  in  utter  ignorance 
of  its  contents,  or  the  dangerous  properties  of  the  sub- 
stance itself,  had  the  contents  been  known,  and  that  they 
had  no  ground  to  suspect  its  dangerous  character — nothing 
to  put  them  upon  inquiry,  as  prudent  men,  as  to  what  it  was. 
I  do  not  perceive  that  the  fact  of  the  arrival  of  the  case  on 
the  sailing  day  of  the  steamer,  and  after  its  departure,  or 
that  it  was  not  strapped  or  marked,  as  required  by  the  reg- 
ulations of  the  defendants,  has  anything  in  it  to  suggest  to 
an  ordinarily  prudent  man,  engaged  in  the  business  of  a 
common  carrier,  that  the  case  contained  anything  danger- 
ous. It  was,  at  most,  simply  indicatite  that  the  party  pre- 
senting it  was  not  acquainted  with  the  requirements  of  the 
company,  which  was,  doubtless,  no  uncommon  thing  with 
those  who  were  not  in  the  habit  of  making  frequent  ship- 
ments. When  the  defendants'  servant  was  requested  to 
strap  the  case,  he  obtained  a  wooden  hoop  from  a  pile  kept 
for  the  purpose,  and  the  proper  implements  at  hand,  and 
strapped  it,  driving  nails  into  the  box  with  as  much  uncon- 
cern, as  if  it  had  been  a  case  of  boots  and  shoes.  He  evi- 
dently had  no  suspicion  that  it  was  liable  to  explode  from 
the  effects  of  his  blows,  or  that  it  was  in  any  respect  dan- 
gerous; and  the  fact  that  hoops  and  implements  were  kept 
at  hand  for  such  purposes,  indicates  that  this  want  of  con- 
formity to  the  regulations  of  the  defendants  was  by  no 
means  singular — that  such  exigencies  were  anticipated,  and 
provided  for.  The  box  appeared  in  all  other  respects  in 
good  condition  and  suitable  for  shipment — as  much  so  as 
the   thousands  of  others  of  a  similar  apparent' character 
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shipped  by  the  same  steamer.  There  was,  then,  in  fact,  no 
knowledge,  and  nothing  that  should  necessarily  excite  the 
suspicions  of  a  prudent  man  engaged  in  that  business,  and 
constantly  receiving  for  carriage  boxes  of  merchandise  of 
similar  appearance.  Indeed,  I  think  it  would  have  been 
very  remarkable,  if  one  receiving  and  handling  so  many 
similar  cases,  upon  the  facts  disclosed  by  the  evidence,  hud 
suspected  that  it  contained  anything  of  a  dangerous  char- 
acter. 

It  is  insisted,  further,  by  the  plaintiff's  counsel,  that  it 
was  the  duty  of  the  defendants  to  acquaint  themselves  with 
the  character  of  the  merchandise  delivered  to  them  to  be 
carried,  and  being  bound  to  do  so,  they  are  chargeable  with 
knowledge  in  fact;  or  that,  at  least,  a  failure  to  acquaint 
themselves  with  the  character  of  the  article  to  be  carried 
is,  of  itself,  such  negligence  as  will  render  them  liable.  In 
my  judgment,  neither  proposition  is  tenable.  The  numerous 
authorities  cited  to  sustain  these  propositions,  are  cases 
where  parties  had  sent  valuable  packages,  or  valuable  arti- 
cles in  trunks  as  baggage,  or  frail  goods  requiring  great 
care  in  handling,  and  cases  of  a  similar  character,  and  the 
party  sending  had  eitiier  neglected,  or  upon  request  declined 
to  inform  the  carrier  of  the  character  or  value  of  the  articles 
contained  in  such  packages  or  trunks.  The  questions  arose 
between  the  party  sending  and  the  carrier,  in  actions  to 
recover  for  the  loss  or  damage  sustained  in  carrying.  In 
none  of  these  cases,  which  have  fallen  under  my  notice,  has 
it  been  held  that  the  carrier  had  an  absolute  right  to  know 
the  contents  of  packages  or  baggage  thus  sent;  but  the  con- 
sequence imposed  on  a  failure  of  the  owner  to  give  the  in- 
formation when  requested,  or  upon  giving  false  information, 
is,  that  he  shall  not  recover  the  extraordinary  value  of  the 
articles  lost,  or  for  damage  to  articles  requiring  extraordi- 
nary care  to  prevent  breakage  or  injury.  I  know  of  no  case, 
in  which  it  has  been  held,  that  a  carrier  has  an  absolute 
right  to  know  the  contents  of  a  package  tendered  to  him  to 
be  carried,  or  that  imposes  upon  him  a  duty  to  make 
inquiry  as  to  the  contents  of  every  package,  without  regard 
to  circumstances  exciting  suspicion.     In  fact,  the  practice 
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is  usually  otherwise,  and  bills  of  lading  given  to  shippers 
by  common  carriers^  often,  if  not  usually,  contain  the 
clause,  "contents  unknown."  (Abbott  on  Shipping,  339.) 
The  ordinary  bill  of  lading  of  the  Pacific  Mail  Steamship 
Company,  which  brought  the  case  in  question  for  defend- 
ants (a  copy  of  which  was  introduced  in  evidence),  con- 
tains the  clause,  ** contents  unknown."  If  the  inquiry  were 
made,  there  is  no  certainty  that  the  contents  of  a  package 
would  be  correctly  given.  In  all  probability,  the  servant 
delivering  packages  seldom  knows  the  contents  himself. 
The  only  way  to  obtain  evidence  would  be  to  open  the  pack- 
age, and  examine  it.  The  carrier,  certainly,  would  have  no 
right  to  open  every  package  tendered  for  carriage.  And  I 
apprehend  a  carrier  would  have  no  right  to  decline  a  pack- 
age, on  the  ground  that  the  owner  refused  to  disclose  the 
contents,  unless  there  was  some  ground  to  suspect  that  it 
contained  something  dangerous,  hurtful,  offensive,  or  other- 
wise of  a  character  not  proper  to  be  carried.  In  Conch  v. 
L.  dc  N.  W,  Railway  Co.  (11  Com.,  B.  255),  which  was  an 
action  for  refusal  to  carry  certain  goods,  the  fifty-seventh 
plea  to  the  first  ten  counts  expressly  set  up  as  a  defense, 
that  defendant  requested  the  plaintiff  to  inform  It  of  the 
contents  of  the  package  tendered  to  be  carried;  that  the 
plaintiff  refused  to  give  the  information,  and  that  defendant 
refused  to  carry  it  on  that  ground.  {Id.  260.)  The  Court 
held  the  plea  bad.  Jervis,  C.  J.  said:  **Iam  of  opinion 
that  the  fifty-seventh  plea  is  a  bad  plea.  No  authority  has 
been  cited  to  show  that  a  canier  is  in  all  cases  entitled  to 
know  the  nature  of  the  goods  contained  in  the  packages 
which  are  tendered  him  to  be  carried;  and  there  seems  to 
be  no  good  reason  why  he  should  be."  *  *  «<  This  plea 
founds  itself  upon  the  broad  and  general  proposition,  that 
whatever  be  the  nature  or  quality  of  a  package  delivered 
to  a  carrier,  he  is  not  bound  to  receive  it,  unless  informed 
of  the  description  of  its  contents.  That  proposition  in- 
volves consequences  so  highly  inconvenient  as,  in  my  judg- 
ment, to  require  authority  to  sustain  it.  None  has  been 
shown."  {Id.  291-2.)  And  Maule,  J.,  says:  "To  say  that 
the  company  may  in  all  cases  insist  upon  being  informed  of 
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the  nature  and  contents  of  every  package  tendered  to  them, 
as  a  condition  of  their  accepting  it,  seems  to  me  to  be  a 
proposition  perfectly  untenable.  {Id,  295.)  Creswell  and 
Williams,  J.  J.,  express  individually  the  same  views.  {Id, 
297.)  If  the  owner  is  not  bound  to  state  the  contents  of  a 
package  under  all  circumstances,  it  follows  that  the  carrier 
is  not  bound  to  ask  the  contents  under  all  circumstances. 
He  is  only  bound  to  make  inquiries,  when  he  is  entitled  to 
have  them  answered,  or  when  he  has  ground  to  suspect  that 
there  is  something  wrong  about  goods  tendered  for  carriage. 
Says  Lord  Campbell,  C.  J.,  in  Brass  v.  MaUland  (6  El.  k 
BL,  2  Q.  B.  482) :  ''It  would  be  strange  to  suppose  that  a 
master,  or  mate,  having  no  reason  to  suspect  that  goods 
ojffered  to  him  for  a  general  ship  may  not  be  safely  stowed 
away  in  the  hold,  must  ask  every  shipper  the  contents  of 
every  package."  If  the  carrier  has  reason  to  believe  that 
the  package  contains  anything  dangerous,  or  not  proper  to 
be  carried,  he,  doubtless,  may  refuse  to  cairy  it,  unless  the 
contents  are  disclosed,  or  he  is  satisfied  as  to  its  charact-er. 
He  may,  in  England,  for  a  statute  upon  the  subject 
expressly  authorizes  him  to  do  so;  but  if  he  refuses  to  carry 
on  that  ground,  he  must  allege  and  prove  the  reasonable 
ground,  or  he  will  fail  in  his  defense.  (14  Com.  B.,  291-2.) 
It  is,  however,  the  duty  of  the  shipper,  at  least,  if  he  him- 
self has  knowledge,  to  give  notice  of  the  dangerous  charac- 
ter of  any  package  delivered  to  a  carrier,  where  the  party 
receiving  it  may  not,  upon  inspection,  be  reasonably  pre- 
sumed to  know  its  character.  There  is  an  implied  under- 
taking that  they  are  not  dangerous.  {Brass  v.  MaUland,  6 
El.  &  Bl.  470;  Farrani  v.  Barnes,  11  C.B.  N.S.  561;  Shearman 
&  Bedfield  on  Negligence,  Sec.  593;  Pierce  v.  JVinsor  et  al.^ 
2  Clif.  27.)  But  even  in  that  class  of  cases,  where  the  ac- 
tion is  between  the  shipowner  and  the  shipper,  growing  out 
of  the  contract  of  carriage,  Compton,  J.,  said  in  Brass  v. 
Maitland  (supra,  488),  the  count  under  consideration, 
**  clearly  falls  within  the  principle  of  the  case  of  Jfllliams 
V.  East  India  Co,  (3  East.  192).  In  that  case  Lord  Ellen- 
borough  remarks,  in  giving  the  judgment  of  the  Court,  on 
page  200:     'In  order  to  make  the  putting  on  board  utrong- 
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ful,  the  defendants  must  be  cognizant  of  the  dangerous 
qualities  of  the  article  put  on  board;'  "  and  492:  "It  seems 
very  difficult  to  hold  that  the  shipper  can  be  liable  for  not 
communicating  what  he  does  not  know."  After  suggesting 
some  illustrations,  he  says:  "Again  suppose  that  there  is  a 
new  article  of  commerce,  which  neither  shippers  nor  ship- 
owners know  to  be  dangerous;  is  the  innocent  shipper  to  be 
liable?  Lord  Ellenborough*s  dictum  in  WiUiarns  v.  East 
India  Co.  (3  East.  192.),  above  referred  to,  would  tend  to 
show  that  knowledge  of  the  party  shipping  is  an  essential 
ingredient.'*  {Id.  491-2.)  And  these  views  seem  to  be  ap- 
proved by  the  Court  in  Hutchinson  v.  Guixyn  (5  C.  B.,  N.  S. 
163).  Perhaps  this  is  the  true  legal  principle  as  between 
the  shipper  and  carrier,  when  the  shipper  has  no  means  of 
knowledge  or  ground  for  suspicion,  as  well  as  none  in  fact; 
but,  otherwise  the  doctrine,  I  think,  can  hardly  be  main- 
tained in  the  broad  terms  in  which  it  is  stated  by  the  learned 
judge.  But  in  either  view,  the  reasoning  applies  with  much 
greater  force,  as  between  the  carrier  who  receives  the  pack- 
age without  knowledge,  or  possible  means  of  knowledge,  or 
reason  to  suspect  its  dangerous  character,  in  the  due  and 
ordinary  course  of  his  business  to  carry  for  another,  and  a 
stranger  who  happens  to  be  injured  by  it  through  a  fault- 
less accident  occurring  in  the  ordinary  course  of  transit. 
Whatever  the  true  rule  may  be  as  between  the  shipper  and 
carrier,  it  seems  reasonable  that  there  should  be  no  liability 
as  between  the  carrier  and  the  stranger,  when  both  are 
equally  innocent.  As  between  carriers  and  strangers, 
between  whom  no  privity  exists,  the  carrier  cannot  be 
held  to  the  same  rigid  rules  of  responsibility  as  those 
which  apply  to  dealings  between  the  shipper  and  car- 
rier. While  a  man  is  so  bound  to  use  his  own  as 
not  to  injure  his  neighbor,  this  maxim  does  not  make 
him  an  insurer  of  his  neighbor's  property  against  all 
accidents  that  may  happen  through  his  acts,  but  only  re- 
quires of  him  reasonable  care  and  precaution.  I  might  as 
w^ell  here  refer  to  Pierce  v.  Winsor  d  al,  (suptyi)  cited  by 
plaintiff's  counsel  as  a  strong  case  in  their  favor.  That  was 
a  case  between  the  shipowner  and  a  party  who  had  char- 
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tered  a  ship  for  the  voyage,  and  then  pnt  her  up  as  a  gen- 
eral ship.  The  ship  was  at  the  sole  use  and  disposal  of  the 
charterer,  and  it  was  stipulated  that  their  own  stevedores 
should  be  employed  by  the  owner.  Some  mastic  put  on 
board  in  casks  escaped,  ran  together  among  other  goods 
and  hardened,  damaging  said  goods.  The  owner,  having 
paid  to  the  owners  the  damages  to  the  other  goods,  sued 
the  charterer.  This  case,  however,  does  not  appear  to  be 
inconsistent  with  the  views  of  Compton,  J.,  in  Brass  v.  JUaii- 
land,  with  the  limitations  before  suggested  in  this  opinion. 
Neither  the  owner  nor  shipper  had  actual  knowledge  of  the 
liability  of  the  mastic  to  do  injury.  Both  being  equally 
ignorant  in  fact,  the  liability  was  put  upon  the  ground,  that, 
although  the  shipowners  and  their  employees  had  no  reason- 
able means  during  the  lading  to  ascertain  the  quality  of  the 
goods,  or  narrowly  examine  the  sufficiency  of  the  packing, 
the  shippers  had  such  means;  and  that  it  seemed  expedient, 
that  although  in  fact  ignorant,  the  loss  should  fall  on  them 
rather  than  on  the  owners — on  the  party  having  the  means  of 
knowledge,  rather  than  on  the  one  who  had  them  not.  The 
cskse  does  not  appear  to  me  to  be  against  the  defendants  in  the 
case  in  hand.  On  the  contrary,  it  recognizes  the  principle 
adopted  in  this  opinion :  that  the  carrier,  in  receiving  goods 
for  transportation,  independent  of  any  suspicious  circum- 
stances, has  no  means  of  knowledge  of  the  contents  and 
character  of  packages  delivered  to  him  for  carriage.  I 
think,  therefore,  that  the  defendants,  without  any  ground 
of  suspicion,  as  to  the  character  of  the  contents  of  the  case 
in  question,  had  no  means  of  knowing  their  dangerous 
qualities,  and  were  not,  as  to  the  plaintiff — a  stranger  to 
the  contract  for  carriage — bound  in  law  at  their  peril  to 
know  their  character.  That  they  did  not  in  fact  know,  and 
that  they  had  no  reason  to  suspect  the  dangerous  character 
.of  the  package,  I  am  satisfied  from  the  evidence,  and  so 
£nd  the  facts  in  the  case  to  be. 

Por  similar  reasons,  there  was  no  negligence  under  the 
circumstances,  in  not  inquiring  as  to  the  contents  of  the 
package.  The  defendants  were  acting  in  the  ordinary  course 
of  their  business.     It  was  a  culpable  violation  of  duty  on 
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the  part  of  the  owner  to  deliver  a  dangerous  article  exhibit- 
ing no  external  indications  of  its  real  character,  without 
informing  them  as  to  the  danger.  In  the  exercise  of  his 
lawful  rights,  every  man  has  a  right  to  act  on  the  hypothe- 
sis that  every  other  person  will  perform  his  duty  and  obey 
the  law;  and  in  the  absence  of  any  reasonable  ground  to 
think  otherwise,  it  is  not  negligence  to  assume  that  he  is 
not  exposed  to  a  danger,  which  can  only  come  to  him 
through  a  disregard  of  law  on  the  part  of  some  other  person. 
{Jdier  v.  N.  Y.  &  H.  R.  R.  Co.,  2  Keys  B.  154;  EarliaH  v. 
Youngbhod,  27  Pennsyl.  E.  332;  Deyo  v.  N.  Y.  Cent.  R.  R, 
Co.,  34  N.  Y.  10-11;  Curtis  v.  Mills,  5  C.  it  P.  489.) 

At  this  time  there  were  regularly  carried  to  California,  by 
defendants,  by  each  steamer,  besides  those  carried  to  Pana- 
ma, Central  and  South  American  ports,  from  four  thousand 
to  six  thousand  packages  of  a  similar  general  external 
appearance.  It  •would  be  unreasonable  in  the  extreme,  to 
expect  them  to  know^,  or  make  inquiries  as  to  the  contents 
of  each  package.  It  is  not  the  habit  of  ordinarily  prudent 
men  engaged  in  the  business  of  common  carriers  to  do  so. 
Ko  reasonable  man  would  take  such  extraordinary  precau- 
tions, and  the  law  imposes  upon  carriers  no  such  extreme 
degree  of  care.  In  Shearman  &  Bedfield  on  Negligence, 
sec.  6,  the  rule  of  law  is  well  stated,  as  follows:  ''The  law 
makes  no  unreasonable  demands.  It  does  not  require  from 
any  man,  superhuman  wisdom  or  foresight.  Therefore  no 
one  is  guilty  of  culpable  negligence,  by  reason  of  failing  to 
take  precautions  which  no  other  man  would  take  under  the 
like  circumstances.  If  one  uses  every  precaution  which  the 
present  state  of  science  affords,  and  which  a  reasonable  man 
would  use  under  the  circumstances,  he  is  not  held  responsi- 
ble for  omitting  other  precautions  which  are  conceivable, 
even  though,  if  he  had  used  them,  the  injury  would  cer- 
tainly have  been  avoided."  **In  determining  what  is  negli- 
gence, regard  is  to  be  had  to  the  growth  of  science,  and  the 
improvement  in  the  arts  which  takes  place  from  generation 
to  generation;  and  many  acts  or  omissions  are  now  evidence 
of  gross  carelessness,  which  a  few  years  ago  would  not 
have  been  culpable  at  all;  as  many  acts  are  now  consistent 
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with  great  care  and  skill,  which  in  a  few  years  will  be  con- 
sidered the  height  of  imprudence."  (Id,  sec.  7.)  Having, 
then,  no  absolute  right  to  know  the  contents  of  packages 
delivered  for  carriage,  and  there  being  no  reasonable 
ground,  to  believe,  that  the  case  in  question  contained  any- 
thing dangerous;  and  it  not  being  the  practice  of  ordinarily 
prudent  men  engaged  in  the  business  of  carriers  to  ascer- 
tain the  character  of  all  goods  carried;  and  having  a  right 
to  rely  upon  the  presumption  that  no  breach  of  duty  would 
be  committed  by  the  shipper,  by  delivering  a  highly  dan- 
gerous package  without  giving  notice  of  its  character;  there 
was  no  negligence  on  the  part  of  the  defendants  in  omitting 
to  ascertain  the  contents  of  the  case  in  question. 

And  for  similar  reasons,  there  was  no  culpable  negligence 
on  the  part  of  defendants  in  opening  the  case  with  a  mallet 
and  chisel,  in  the  mode  pursued  in  this  instance,   for  the 
purpose  of  ascertaining  the  extent  of  the  damages.     This 
was  the  ordinary  mode  of  opening  boxes  of  an  apparently 
like  character.     It  was  opened  in  the  presence  of  a  repre- 
sentative of  both  the  steamship  company  and  the  express 
company,  in  the  regular  course  of  business,  when  it  is  found 
that  a  package  has  been  damaged  in  order  to  ascertain  both 
the  extent  and  character  of  the  damage,  and  which  party  is 
responsible.     The  parties  engaged  were  wholly  ignorant  of 
the  character  of  the  substance  with  which  they  were  deal- 
ing.    At  that  time  there  was  no  oil  known  to  commerce,  or 
commonly  known  to  be  an  article  of  practical  utility,  or 
known  to  defendants  or  their  employees,  which  would  ex- 
plode by  percussion  or  concussion.     The  oil  which  leaked 
out  had  the  general  appearance  of  sweet  or  salad  oil,  which 
as  also  any  other  oil  known  to  commerce,  would  have  been 
perfectly  innoxious  under  similar  treatment.     The  box  was 
manipulated  in  the  presence  of  Mr.  Knight,  the  second  in 
authority  in  the  management  of  defendants'  business  on  the 
Pacific  Coast,  and  of  two  others  of  the  principal  clerks  of 
the  two  companies,  and  other  employees,  acting  under  their 
direction.     They,  as  well  as  those  who  received  the  pack- 
age in  New  York,  who  unloaded  the  package  from  the  ship, 
those  who  tumbled  it  about  on  the  wharf,  and  carted  it  to 
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the  premises  in  question  on  a  dray,  acted  in  all  respects  as 
men  ordinarily  would  act,  who  are  unconscious  of  danger, 
and  as  no  man  of  common  sense  having  reason  to  appre- 
hend danger  would  have  acted.  They  forfeited  their  own 
lives  as  the  penalty  of  their  faultless  ignorance.  Yet  they 
acted  as  any  other  men  of  ordinary  prudence,  or  even  of 
extreme  prudence,  with  the  same  knowledge,  or  means  of 
knowledge,  or  want  of  reason  to  apprehend  danger,  would 
have  acted — as  any  man  of  prudence  would  have  acted 
under  the  same  circumstances.  It  would  not  have  been 
negligent  to  have  opened  the  case  of  silverware,  having  a 
somewhat  similar  appearance,  which  was  also  saturated  with  ' 
oil,  as  the  result  shows,  from  the  leaking  case,  and  which 
was  sent  up  with  the  latter  for  a  similar  examination,  or, 
so  far  as  is  known,  any  of  the  other  four  or  five  thousand 
packages  received  by  the  same  steamer.  Yet  there  was  no 
more  ground  for  believing  this  package  to  be  dangerous 
than  any  of  the  others.  That  it  was  not  legal  negligence  to 
thus  handle  the  package,  under  the  circumstances,  is  recog- 
nized by  the  case  of  Pierce  v.  Winsor  d  al.,  already  noticed, 
cited  by  plaintiff.  Says  Mr.  Justice  Clifford:  "The  stow- 
age of  the  mate  was  made  in  the  usual  way;  and  it  is  not  dis- 
puted it  would  have  been  proper,  if  the  article  had  been  what 
it  was  supposed  to  be  when  it  was  received  and  ladened  on 
board.  Want  of  greater  care  in  that  behalf  is  not  a  fault, 
because  the  master  had  no  knowledge,  or  means  of  knowl- 
edge, that  the  article  required  any  extra  care  or  attention 
beyond  what  is  usual  in  respect  to  other  goods."  (2  Clif. 
27.) 

These  observations  precisely  fit  the  circumstances  under 
consideration. 

This  being  the  case,  there  was,  in  my  judgment,  no  neg- 
ligence under  the  circumstances — nothing  that  the  law 
deems  negligence,  and  there  was  no  liability  to  strangers 
for  the  consequences  of  the  unfortunate  accident.  If  de- 
fendants are  liable  under  the  circumstances,  I  do  not  per- 
ceive why  they  would  not  have  been  liable  if  they  had  made 
careful  inquiry,  and  had  been  solemnly  assured  that  the 
case  contained  olive  or  sweet  oil,  or  some  other  harmless 
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merchandise,  and  had  relied  on  that  assurance.  To  hold 
them  liable  upon  the  case  supposed  would  be  unreasonable 
and  abhorrent  to  all  ideas  of  justice.  I  think  that,  while 
the  defendants  will  be  obliged  to  bear  the  loss  sustained  by 
themselves,  resulting  from  the  deplorable  accident,  except 
so  far  as  they  may  have  a  remedy  against  the  guilty  ship- 
per, the  plaintiff,  also,  will  be  compelled  to  submit  to  the 
loss  sustained  by  him  from  the  same  lamentable  cause.  It 
is  one  of  those  misfortunes  which  are  liable  to  occur  in 
human  affairs,  wherein  those  upon  whom  the  consequences 
chance  to  fall,  must  be  the  ones  to  suffer,  imless  they  can 
find  a  remedy  against  those  who  are  really  culpable. 

The  plaintiff  also  insists,  firstly:  that  the  accident  is  of  a 
class  where  the  event  itself  makes  out  a  prima  facie  case  of 
negligence,  and  throws  the  burden  of  proving  due  care  and 
circumspection  on  the  defendants;  and  secondly:  that  every 
man  is  presumed  to  do  his  duty  and  conform  to  the  law; 
that  under  this  rule  it  must  be  presumed  that  the  shipper 
in  this  instance  performed  his  duty,  and  informed  defend- 
ants of  the  dangerous  character  of  the  article,  and  that, 
although  it  required  the  proof  of  a  negative,  the  burden  of 
showing  want  of  knowledge  was  thrown  upon  them. 

I  am  not  prepared  to  admit  the  correctness  of,  at  least, 
the  first  proposition,  whatever  may  be  the  rule  as  to  the 
second.     But  under  the  view  I  take  of  the  evidence,  it  is 
wholly  unnecessary  to  controvert  either  position;  for,  con- 
ceding them  to  be  correct,  in  my  judgment  the  evidence  on 
both  points  clearly  overthrows  the  assumed  presumption  in 
favor  of  the  plaintiff,   and  shows  that  there  was  no  negh- 
gence  on  the  part  of  defendants,  or  their  servants,  and  that 
the  dangerous  character  of  the  package  was  not  commuui- 
cated  to  them,  and  that  there  was  nothing  to  excite  even  the 
suspicion  of  a  reasonable  man.     The  package  was  received 
when  accepted  by  the  freight-measurer,  0*Leary,  and  the 
tally  clerk,  Middlebrook,  in  the  mode  stated  in  the  findings, 
and  from  that  time  it  went  into  the  great  mass  of  freight, 
and  no  further  special  notice  was  taken  of  it.     The  receipt 
given  by  Middlebrook,  although  but  a  temporary  receipt, 
was  the  original  receipt,  from  which  all  subsequent  ones 
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were  made  up.  The  general  receipt,  way  bill,  and  bill  of 
lading  clerks  made  out  their  papers  from  this,  without  see- 
ing or  inspecting,  or  haying  any  opportunity  to  inspect  the 
merchandise.  This  receipt  was  their  only  guide.  Ajid 
proof  of  all  that  took  place  at  the  time  of  the  delivery  was 
given. 

It  is  sometimes  necessary  to  prove  a  negative,  although 
from  the  natui'e  of  things,  this  is  usually  difficult,  and  for 
this  reason,  plenary  proof  of  a  negative  is  not  always  ex- 
pected, or  required.  (1  Greenl.  Ev.  sec.  78;  KohierY.  Wells, 
Fargo  &  Co.,  26  Cal.  611-12.)  But  in  this  case,  the  proof 
on  those  points  is,  to  my  mind,  full  and  entirely  satisfac- 
tory. 

Fully  impressed  with  the  importance  of  this  case,  both 
in  view  of  the  large  amount  of  damages  claimed  and  of  the 
important  principle  involved  applicable  to  many  other 
actions,  which,  I  am  informed,  are  pending  in  this  State 
and  elsewhere,  arising  out  of  the  same  and  other  similar 
accidents,  I  have  given  to  it  such  thought  and  attention  as 
my  other  onerous  duties  have  allowed  me  to  bestow;  and 
the  conclusion  to  which  my  mind  is  brought,  is,  that  the 
defendants  are  liable  for  the  injuries  to  the  premises  de- 
mised to  and  occupied  by  themselves,  but  are  not  liable  for 
the  injuries  resulting  to  the  premises  occupied  by  Bell  and 
the  Union  Club.  This  is  the  first  case  decided,  so  far  as  I 
am  informed,  arising  out  of  these  accidents,  involving  the 
points  now  determined.  And  no  case  involving  the  exact 
point  has  been  brought  to  my  attention.  Should  it  tun. 
out  that  my  conclusion  is  wrong,  I  am  glad  to  know  that 
there  is  a  tribunal  which  can,  and  will,  correct  my  error.  1 
have  taken  care  to  frame  the  findings  in  such  a  way  that,  if 
I  have  erred  in  my  legal  conclusions,  on  either  branch  of 
the  case,  the  appellate  Court  will  have  the  means  of  correct- 
ing the  error  by  directing  the  proper  judgment  upon  the 
facts  found,  without  ordering  a  new  trial. 

As  to  the  premises  occupied  by  Wells,  Fargo  &  Co.,  the 
statute  provides  that,  in  an  action  for  waste,  '*  there  may  be 
judgment  for  triple  damages."  (Prac.  Act,  sec.  250.)  As 
I  understand  this  provision,  it  leaves  the  question  as  to 
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whether  the  damage  shall  be  tripled  to  the  sound  discretion 
of  the  Court,  to  be  determined  according  to  the  greater  or 
less  aggravating  character  of  the  circumstances.  There  are 
no  circumstances  in  this  case  to  justify  inflicting  damages 
beyond  the  actual  amount  sustained.  In  point  of  fact,  the 
defendants  repaired  a  large  portion  of  the  premises  to  the 
satisfaction  of  the  plaintiff,  and  paid  the  expenses  them- 
selves, and  supposed  they  had  done  so  as  to  the  whole;  but 
it  turns  out  in  the  evidence  tha:  a  small  portion  of  the  ex- 
pense of  repairs,  which,  from  the  nature  of  the  case,  could 
not  well  be  made  except  in  connection  with  repairs  made  to 
other  premises  which  defendants,  according  to  the  view 
taken,  are  not  liable  to  repair,  have  been  overlooked,  and 
accordingly  not  been  paid.  For  this  amount  the  plaintif 
must  have  judgment. 

Let  judgment  be  entered  for  the  plaintiff  for  the  sum  of 
one  thousand  seven  hundred  and  eighty-seven  dollars  and 
sixty-two  cents,  and  interest  at  ten  per  cent,  per  annum, 
from  August  1st,  1866,  in  gold  coin,  and  costs  of  suit. 


Theodore  Le  Roy  v.  Jose  A.  Chabolla  et  al. 

Circuit  Court,  District  of  Caufobnia, 
January  28,  1871. 

1.  Statute,  Constbuction.— Where  there  are  several  statutes  relating  to  the 

same  general  subject  matter,  and  the  meaning  of  the  last  is  doubtful, 
they  should  all  be  examined  together,  and  considered  in  connection  with 
the  circumstances  which  led  to  their  passage,  in  order  to  ascertain  the 
probable  intent  of  the  Legislature  in  respect  to  the  doubtful  point. 

2.  Statute  Gonstbued. — Section  seventy-three  of  the  Act  of  the  Legislature 

of  the  State  of  California,  to  **  Reincorporate  the  City  of  San  Jose," 
does  not  confirm,  or  render  valid,  the  Sheriff's  sale  of  all  the  puWic 
lands  of  the  Pueblo  of  San  Jose,  made  in  May,  1851,  or  the  release  of 
the  title  to  said  lands  by  the  corporation  to  the  purchasers  thereunder, 
attempted  to  be  made  by  an  ordinance  of  the  Common  Council  of  the 
City  of  San  Jos4,  approved  November  10,  1851. 

Before  Sawyeb,  Circuit  Judge. 
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Ejectment.  The  facts  sufficiently  appear  in  the  opinion. 
Action  tried  by  the  Court  without  a  jury,  the  parties  hav- 
ing duly  waived  a  jury. 

Moultrie  and  J.  B.  Fdton,  for  plaintiff. 

F,  Spencer  and  J,  A.  ToeU,  for  defendants. 

Sawyer,  Circuit  Judge.  This  is  an  action  against  some 
four  hundred  and  fifty  defendants  to  recover  a  large  portion 
of  the  city  of  San  Jos4  and  of  the  county  of  Santa  Clara. 
The  case  is,  therefore,  one  of  great  importance.  The  ques- 
tion presented  is,  whether  section  seventy-three  of  the  Act 
of  March  17, 1866,  to  ''Keincorporate  the  city  of  San  Jos^,'' 
properly  construed,  confirms  and  renders  valid,  the  con- 
firmation of  Sheriff's  sale,  and  release  of  the  corporation  to 
the  purchasers  thereunder,  of  all  the  public  lands  attempted 
to  be  made  by  an  ordinance  of  the  Common  Coimcil  of  the 
city  of  San  Jos4,  approved  November  10,  1851,  mentioned 
in  the  agreed  statement  of  facts.  If  not,  then  there  must 
be  judgment  for  the  defendants;  for  the  plaintiffs  title  de- 
pends upon  this  provision  of  the  statute.  In  order  to  give 
a  proper  construction  to  this  section,  it  will  be  necessary  to 
consider  the  condition  of  things  upon  which  the  act  was 
intended  to  operate,  at  the  time  of  its  passage.  On  the 
twenty-eighth  of  May,  1851,  all  the  Pueblo  lands  of  the 
city  of  San  Jos6,  being  many  leagues  in  extent,  were  sold 
by  the  Sheriff  of  Santa  Clara  county  in  one  parcel,  and  at 
one  bid,  under  an  execution  issued  upon  a  judgment  against 
the  Mayor  and  Common  Council  of  the  City  of  San  Jos6, 
which  municipal  corporation  had  succeeded  to  the  interest 
of  the  Pueblo.  On  the  twelfth  of  June,  1851,  the  Mayor 
of  San  Jos6,  assuming  to  act  on  behalf  of  the  city,  in  pur- 
suance of  a  resolution  of  the  Common  Council,  signed  a 
contract  with  representatives  of  the  purchasers  at  said  sale, 
as  parties  of  the  first  part,  under  which  sales  of  said  land 
were  to  be  made,  and  after  paying  the  amount  of  the  judg- 
ment, expenses,  etc.,  the  proceeds  divided  in  a  certain 
designated  proportion  between  the  parties  and  the  city;  and 
by  the  provisions  of  said  contract,  the  parties  of  the  second 
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part  (the  Mayor  and  Common  Council)  ratify  and  confirm 
the  said  Sheriffs  sale,  and  release  to  the  said  purchasers 
thereunder,  the  interest  of  the  City  of  San  Jos^  in  said 
lands.  Said  ordinance  purported  to  ratify  and  confirm  said 
contract,  and  authorized  the  Mayor  to  sign  any  deeds,  or 
contracts,  necessary  to  carry  it  into  effect.  Between  the 
said  twelfth  day  of  June,  1851,  and  the  twenty-first  of 
April,  1858,  the  representatives  of  said  purchasers  at  Sher- 
iff's sale,  and  the  Mayor  of  said  city,  in  pursuance  of  said 
agreement  or  ordinance,  etc.,  sold  and  conveyed  to  private 
parties,  tracts  of  said  land,  in  number  more  than  fifty,  and 
in  the  aggregate  amount,  more  than  five  thousand  acres. 
And  between  said  dates  last  named,  said  representatives  of 
the  purchasers  alone  conveyed  other  tracts  of  said  lands, 
amounting  in  the  aggregate,  also,  to  more  than  five  thou- 
sand acres.  Subsequently,  in  1864,  it  was  held  by  the  Su- 
preme Court  of  the  State  that  the  said  Sheriff's  sale, 
contract,  ordinance,  etc.,  and  the  titles  derived  thereunder, 
were  absolutely  void;  and  that  the  title  of  the  City  of  San 
Jos^  to  the  Pueblo  lands  was  in  no  way  affected  thereby — 
the  Supreme  Court  affirming  the  judgment  of  the  District 
Court  rendered  therein  early  in  1852.  But  the  principles 
upon  which  the  determination  rested  had  been  long  before 
settled  by  the  Supreme  Court  in  other  cases.  On  the 
twenty-first  of  April,  1858,  the  Legislature  passed  an  act 
authorizing  the  funding  of  the  floating  debt  of  the  City  of 
San  Jos^,  and  to  provide  for  payment  thereof.  By  section 
ten  of  this  act  the  Board  of  Trustees  of  the  City  of  San 
Jos^  were  required  to  convey  to  the  Commissioners  of  the 
funded  debt  provided  for  in  the  act,  all  the  lands  and  right 
in  and  claims  to  the  same  held  or  owned  by  the  former 
Pueblo  de  San  Jos^,  to  be  held  in  trust  for  payment  of  said 
debts,  and  authorized  them  to  sell  and  convey  the  same  for 
said  purposes,  in  such  manner  as  they  should  deem  the  in* 
terests  of  the  city  to  require.  In  pursuance  of  this  act,  on 
the  fourth  of  August,  1858,  the  city,  by  its  proper  officers, 
conveyed  all  said  Pueblo  lands  to  said  Commissioners. 
The  said  Commissioners  of  the  funded  debt,  between  the 
last  named  date  and  January  17,  1866,  in  pursuance  of  the 
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provisions  of  said  act,  executed  and  delivered  more  than 
four  hundred  deeds  to  private  individuals  in  severalty,  of 
(ots  within  and  lands  without  the  city  limits,  amounting  in 
the  aggregate  to  mure  than  twenty-five  thousand  acres  of 
said  Pueblo  lands,  and  their  vendees  went  into  possession 
thereof.  So,  also,  at  divers  times  between  March  27,  1850, 
and  the  said  April  21,  1858,  the  Mayor  and  Common  Coun- 
cil of  San  Jos4,  by  ordinances  and  deeds  of  conveyances, 
conveyed  in  fee  to  various  individuals,  small  lots  and  tracts 
of  said  lands,  to  the  number  of  more  than  fifty,  and  amount- 
ing in  the  aggregate  to  more  than  fifteen  hundred  acres  of 
land.  On  January  17,  1866,  all  the  debts  of  said  city  exist- 
ing on  said  April  21,'  1858,  had  been  paid  oflf  by  said  Com- 
missioners, and,  on  that  day,  the  Legislature  passed  an  act 
reciting  said  fact  of  payment,  and  abolishing  said  commis- 
sion. Said  act  provided  that  said  Commissioners  should 
reconvey  to  the  Mayor  and  Common  Council  of  San  Jo86 
all  said  Pueblo  lands  not  already  sold  to  private  parties  by 
said  Commissioners,  and  then  authorized  the  Mayor  in  such 
manner  as  the  Common  Council  should  direct  to  sell  and 
dispose  of  all  said  lands,  and  invest  the  proceeds  in  certain 
bonds  mentioned,  for  the  benefit  of  the  public  school  fund 
of  said  city.  In  pursuance  of  the  provisions  of  said  act, 
said  Commissioners  did,  on  the  twenty-sixth  day  of  Jan- 
uary, 1866,  reconvey  to  said  Mayor  and  Common  Council 
of  San  Jos4,  all  of  said  Pueblo  lands  before  conveyed  to 
them  as  before  stated,  not  sold  by  them  to  private  parties; 
and  at  the  time  of  said  reconveyance  there  remained  of  said 
lands,  which  had  not  been  sold  or  otherwise  conreyed  or 
disposed  of  by  said  Commissioners,  more  tiian  thirty  thou- 
sand acres.  This  being  the  condition  of  affairs  March  17, 
1856,  on  that  day  the  Legislature  passed  the  said  act  to  re- 
incorporate the  City  of  San  Jos4,  the  seventy-third  section 
of  which  is  the  one  to  be  construed.  It  provides  that  ''  All 
lots  known  as  the  school  lots,  and  all  lots  and  lands  either 
within  or  without  the  corporate  limits  of  ^e  City  of  San 
Jos^,  dedicated  and  belonging  to  said  city  not  hitherto  dis- 
posed of  by  ordinance,  or  sold,  and  by  deed  transferred  to 
individual  purchasers,  either  by  the  Common  Council  or  by 
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those  acting  as  Commissioners  of  the  funded  debt  of  said 
city  (and  which  sales  and  transfers  are  hereby  declared 
valid),  are  hereby  fully  vested  in  the  Mayor  and  Com- 
mon Council  of  said  city  in  trust  for  the  use  and  benefit 
of  the  public  schools  of  the  city  of  San  Jose;  and  the  Mayor 
and  Common  Council  are  hereby  authorized  to  sell,  transfer 
or  exchange  the  same  for  other  lots  and  lands,  if  in  their 
opinion  the  interests  of  the  public  schools  will  be  best 
secured  by  so  doing;  and  all  money  received  from  such  sales 
shall  not  be  diverted  from  the  School  Fund  of  said  cify" 
(Stat.  1865-6,  p.  268,  sec.  73).  This  provision  and  the 
several  other  acts  of  the  Legislature  referred  to  relating  to 
the  Pueblo  lands,  are  in  pari  materia,  and  should  be  read 
together  in  order  to  get  at  the  intention,  if  the  construction 
of  the  latter  provision  can  be  regarded  as  doubtful.  Did 
the  Legislature  mean  by  the  terms,  ''not  heretofore  dis- 
posed of  by  ordinance,"  to  include  the  said  ordinance  of 
November,  1851,  by  which  the  Sheriff's  sale  was  attempted 
to  be  confirmed?  If  so,  then  they  might  have  said  so  in 
terms  about  which  there  could  be  no  doubt,  and  have  stop- 
ped there,  for  there  would  have  been  nothing  more  to  say. 
There  would  have  been  no  other  lands  for  the  statute  to 
operate  upon;  and  all  the  other  provisions  would  have  been 
useless.  If  it  was  intended  to  make  the  disposition  at- 
tempted by  that  old  ordinance  valid,  it  took  all  the  Pueblo 
lands,  and  went  behind  all  their  subsequent  sales  and  trans- 
fers. The  truth  is,  that  all  the  legislation  on  the  subject  of 
the  Pueblo  lands  had  therefore  gone  on  the  assumption  that 
those  transactions  in  1850  were  utterly  void,  as  they  in  fact 
were,  and  have  so  been  held  by  the  highest  Court  of  the 
State.  The  Legislature  of  1858,  which  passed  the  Funding 
Act,  acted  upon  that  hypothesis.  It  wholly  ignored  the 
existence  of  those  early  void  acts,  and  proceeded  upon  the 
idea  that  the  Pueblo  lands  were  still  owned  by  the  city  of 
San  Jos6.  "When  it  established  the  Fund  Commissioners 
and  provided  for  funding  the  debt  of  the  city  existing  prior 
to  April  21,  1858,  it  set  apart  all  these  Pueblo  lands  as  a 
fund  for  securing  the  payment  of  said  debt,  and  provided 
that  the  city  authorities  should  convey  the  lands  to  the 
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Fund  Commissioners  for  that  purpose,  and  authorized  and 
required  said  Commissioners  to  sell  them  for  the  purposes 
of  the  trust.  And  the  said  Commissioners  did  proceed  to 
execute  this  trust,  and  so  managed  the  affairs  under  the  law 
that,  in  the  course  of  eight  years,  during  which  time  they  had 
sold  more  than  twenty-five  thousand  acres  of  the  same  lands 
to  private  parties,  who  settled  on  and  occupied  them,  they 
paid  off  the  entire  debt,  and  the  object  of  their  trust  was 
fully  accomplished. 

The  Legislature,  in  January,  1866,  again  legislated  upon 
the  subject,  wholly  ignoring  the  transactions  of  1850,  and 
in  an  Act  reciting  the  performance,  by  the  Commission,  of 
the  trust,  abolished  the  Fund  Commission,  for  which'  there 
was  no  further  use,  and  directed  the  Commissioners  to  re- 
convey  the  pueblo  lands  yet  unsold,  of  which  there  were 
more  than  thirty  thousand  acres  left,  to  the  City  of  San 
Jose,  and  provided  that  the  Mayor  should  sell  them,  etc., 
and  invest  the  proceeds  in  certain  bonds  for  the  use  of  its 
public  schools.  It  deals  with*  these  lands  in  all  respects  as 
if  they  still  belonged  to  the  city.  Again,  the  Legislature 
deals  with  the  subject,  as  it  necessarily  must  do,  in  the  act 
under  consideration,  to  reincorporate  the  city.  It  is  the 
same  Legislature  that  passed  the  act  of  January  17,  1866, 
and  it  was  at  the  same  session.  They  do  not  return  to  this 
subject  as  a  special  subject  of  legislation,  but  they  neces- 
sarily have  to  deal  with  it  as  incidental  to  another  act  of 
legislation.  Do  they  indicate  any  change  of  purpose?  None 
at  all,  for  in  this  seventy-third  section,  they  still  provide 
that  all  lands — and  there  are  none  other — are  hereby  fully 
vested  in  the  Mayor  and  Common  Council  of  said  city,  in 
trust  for  the  use  and  benefit  of  the  '^ public  sc/iools  of  the 
city  of  San  Jose'' — the  same  as  provided  in  the  act  passed  at 
Che  same  session  two  months  before.  It  was  not  its  pur- 
pose, to  take  them  from  the  public  schools  and  give  them 
to  parties,  who  set  up  a  void  claim  to  them,  which  arose 
some  sixteen  years  before.  If  the  construction  claimed  for 
the  provision  is  to  be  sustained,  this  plain  intention  would 
be  wholly  subverted,  and  by  far  the  largest  portion  of  the 
provision   would  have   nothing   upon    which  to  operate. 
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Whereas,  by  reading  the  section  in  connection  with  the 
prior  acts,  and  the  proceedings  under  them,  and  consider- 
ing it  in  connection  with  the  intention  before  expressed, 
and  the  condition  of  things  existing  at  the  time,  every  word 
can  have  effect,  and  such  effect  will  be  in  exact  harmoDj 
with  the  prior  action  of  the  Legislature.  It  was,  in  mv 
judgment,  only  intended  to  carry  out  to  its  results  the  policy 
before  adopted,  and  to  validate  such  acts  as  might  be 
thought  to  have  been  irregularly  performed  in  carrying  out 
that  policy,  and  to  confirm  such  disposition  as  the  Mayor 
and  Common  Council  had  made  by  ordinance  and  convey- 
ance in  the  ordinary  course  of  the  administration  of  the  city 
affairs,'  in  harmony  with  the  Legislative  policy  before 
adopted.  I  cannot  think  it  was  designed  to  subvert  its 
prior  policy,  or  to  vivify  an  old,  void,  extraordinary  and 
probably  long-forgotten,  claim,  so  out  of  harmony  with  all 
prior  legislation,  and  the  other  provision  of  the  same  act. 
To  give  the  provision  such  a  construction  as  is  claimed  hv 
the  plaintiff,  would,  in  my  judgment,  lead  to  inconsistent, 
not  to  say  absolutely  absurd  results. 

Upon  this  view,  the  plaintiff  has  no  title,  and  it  is  un- 
necessary to  examine  the  other  questions  discussed. 

The  lands  so  conveyed  to  the  city  of  San  Jose  by  said 
Commissioners,  have  since  this  reconveyance  and  before  the 
commencement  of  this  suit,  been  conveyed  in  small  parcels, 
by  the  Mayor  and  Common  Council  of  said  city,  to  divers 
private  parties,  in  pursuance  of  said  act  of  March  17,  1866, 
and  many  of  the  defendants  hold  under  said  conveyances. 
In  my  judgment,  plaintiff  has  shown  no  title. 

Let  judgment  be  entered  for  defendants,  with  costs  of 
suit. 
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The  California. 

DiBTRIGT   COUKT,    DISTRICT  OF   ObEGON, 

Januaby  28, 1871. 

3 .  Ik  AdmibaiiTt. — Anbwkbs. — The  general  answer  in  admiralty  should  be 
pertinent  and  responsive  to  the  narration  or  allegations  in  the  articles  of 
the  libel,  and  if  the  response  is  not  full,  explicit  and  distinct,  exceptions 
for  insufficiency  lie  to  compel  a  sufficient  answer. 

2.  Same. — But  if  the  answer  is  responsive  to  the  libel,  no  exceptions  will  lie 

to  it,  on  the  ground  that  it  is  not  a  defense  to  the  suit,  whether  the  mat- 
ter is  impertinent  or  not. 

3.  Exceptions. — Exceptions  in  admiralty,  nature  and  office  of  defined. 

4.  Impebtinence. — It  is  impertinence  to  blend  matter  intended  as  a  defen- 

sive allegation,  with  the  response  or  answer  to  an  allegation  of  the  libel. 

5.  Half  Pilotage  Lien  on  Vessel  mat  be  Entobced  in  Admibalty. — ^The 

State  statute  gives  a  pilot  half  pilotage  as  a  compensation  for  tendering 
his  services  to  pilot  a  ship  out  over  the  Columbia  river  bar,  in  case  the 
same  are  refused :  Hdd,  that  such  a  claim  is  a  claim  for  pilotage,  which, 
by  the  general  maritime  law,  is  a  lien  upon  the  vessel,  and  the  same  may 
be  enforced  by  a  suit  in  admiralty. 

Before  Deady,  District  Judge. 
WiUiam  Strong,  for  libellant. 
Joseph  N.  Dolph,  for  claimant. 

Deady,  J.  This  suit  is  brought  by  a  Columbia  river  bar 
pilot,  attached  to  the  steam  tug  Astoria,  to  recover  165.50 
for  half  pilotage. 

The  libel,  which  was  filed  September  9, 1870,  alleges  that 
on  August  7,  1870,  the  libellant  was  duly  qualified,  accord- 
ing to  the  laws  of  Oregon  and  the  United  States,  as  a  bar 
pilot  at  the  mouth  of  the  Columbia  river,  and  that  the 
steamship  California  was  then  lying  at  the  port  of  Astoria, 
bound  outward  to  the  foreign  port  of  Victoria,  without  a 
pilot  on  board  duly  licensed  under  the  laws  of  Oregon,  and 
that  libellant  then  and  there  offered  his  services  to  the  mas- 
ter of  said  vessel  to  pilot  her  out  of  said  river  and  over  the 
bar  thereof  to  the  sea;  and  that  said  vessel  then  and  there 
drew  thirteen  feet  six  inches  of  water,  and  that  said 
libellant  was  entitled  to  demand  and  receive  one  half  the 
pilotage  allowed  for  taking  a  vessel  across  the  bar,   to  wit: 
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14  per  foot  draft  for  the  first  twelve  feet,  and  $5  per  foot  for 
the  excess,  or  the  sum  of  $55.50. 

The  amended  answer  of  the  North  Pacific  Transportation 
Co.,  claimants,  filed  November  28,  1870,  is  what  may  be 
called  a  general  and  special  one.     (2  Conkling's  Ad.  235.) 

In  direct  response  to  the  allegations  of  the  libel  it  sets  f  ortii : 

First — That  the  respondent  has  no  knowledge,  etc.,  as  to 
whether  the  libellant  was  qualified  as  a  pilot  as  alleged  in 
the  libel;  that  it  is  true  that  the  libellant  hailed  the  vessel 
and  offered  his  services  as  alleged,  but  that  it  is  not  true 
that  libellant  was  the  first  pilot  that  offered  his  services 
'* on  that  occasion,"  or  that  there  was  no  pilot  on  board 
said  vessel  at  the  time  as  in  the  libel  alleged,  "for  the  truth 
and  fact  was  and  is  and  respondent  doth  allege  and  pro- 
pound "that  one  Hays  was  the  first  pilot  that  offered  his 
services  to  the  vessel  on  said  August  7,  and  that  said  Hays 
was  a  duly  qualified  pilot  and  had  a  certificate  from  the  In- 
spectors of  Steamboats  for  the  district  of  Oregon,  author- 
izing him  to  pilot  said  vessel  to  the  open  sea;  and  that  said 
Hays,  as  such  pilot,  had  said  vessel  in  charge  at  the  time 
libellant  hailed  her,  and  thereafter  on  said  day  did  pUot  her 
across  the  Columbia  river  bar  to  the  open  sea. 

Second — ^That  it  is  true  said  vessel  drew  thirteen  feet  six 
inches  of  water,  but  it  is  not  true  that  th^  libellant  is  en- 
titled to  demand  and  receive  from  said  vessel  or  the  master 
or  owner  thereof  half  pilotage  or  the  sum  of  $55.50  or  any 
other  sum. 

In  bar  of  the  suit,  the  special  answer  alleges  that  the 
libellant  ought  not  to  have  or  maintain  the  same,  because 
the  claim  of  the  libellant  for  half  pilotage  is  based  on  the 
provisions  of  an  act  of  the  Legislative  Assembly  of  Oregon, 
of  October  17,  1860,  and  that  the  right  to  demand  and 
receive  half  pilotage  in  the  cases  therein  provided  for,  is 
limited  to  the  master  and  consignee  of  the  vessel,  and  the 
claim  therefor  is  not  thereby  given  against  the  vessel  or 
made  a  lien  thereon. 

On  December  3,  libellant  filed  exceptions  to  the  answer 
of  the  respondent,  and  on  January  3,  1871,  the  same  were 
argued  by  counsel  and  submitted. 
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The  exceptions  are  four  in  number,  and  seemed  to  have 
been  framed  upon  the  notion  or  idea,  that  if  the  matters 
contained  in  an  answer  in  admiralty  are  insufficient  as  a  de- 
fense  to  the  suit,  that  exceptions  for  insufficiency  will  lie. 
But  this  is  a  mistake.  At  common  law,  in  such  a  case,  the 
party  objecting  to  the  insufficiency  of  the  pleadings  would 
demur.  But  in  admiralty,  as  in  equity,  the  answer  of  the 
respondent  is  literally  his  response  or  answer  to  the  narra- 
tive or  matters  alleged  in  the  libel  or  bill,  or  the  interroga- 
tions appended  thereto.  If  this  is  not  full,  explicit  and 
distinct  as  to  each  separate  allegation  of  the  libel,  it  is  said 
to  be  insufficient — not  insufficient  as  a  defense  to  the  suit, 
but  as  an  answer  or  response  to  the  charges  in  the  libel — 
and  exceptions  will  lie  thereto.  If  the  exceptions  are 
allowed,  the  judgment  of  the  Court  is,  that  the  respondent 
make  a  further  and  better  answer,  which  he  may  be  com- 
pelled to  do  if  he  omits  or  refuses.     (Ad.  B.  27,  28.) 

If,  however,  the  answer  contains  matter  not  responsive  to 
tbe  allegations  or  interrogatories  of  the  libel  and  not  con- 
stituting a  defense  thereto,  it  is  said  to  be  impertinent  or 
irrelevant,  and  may  be  excepted  to  on  that  account. 

The  first  exception  ik  somewhat  peculiar,  and  it  does  not 
appear  from  the  exception  itself  whether  it  is  taken  for 
insufficiency  or  impertinence.  It  is  taken  to  the  answer  to 
the  first  article  of  the  libel  which,  it  is  alleged,  contains 
^'denials"  of  the  libellant's  cause  of  suit,  and  also  an  allega- 
tion of  new  matter  as  a  defense  thereto,  when  the  same 
should  have  been  stated  separately.  If  the  premises  be 
correct,  I  suppose  the  exception  is  well  taken  for  imperti- 
nence, for  although  the  new  matter  be  sufficient  as  a  de- 
fensive allegation  or  peremptory  exception  to  the  suit,  it  is 
impertinent  to  blend  and  confuse  it  with  the  response  to  a 
pai'ticular  article  or  allegation  of  the  libel.  When  it  be- 
comes necessary  to  insert  in  the  answer  some  matter  which 
cannot  be  pertinently  introduced  as  responsive  to  any  allega- 
tion in  the  libel,  such  matter  must  be  separately  stated  in 
an  article  framed  after  the  manner  of  an  article  in  a  libel. 
Such  an  article  is  sometimes  called  a  defensive  allegation,  and 
sometimes  a  peremptory  or  dilatory  exception,  as  the  case  may 
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be,  and  is  analogous  to  a  plea  in  bar  or  to  the  jurisdiction 
at  common  law.     (2  Conkling's  Ad.  544;  Ben.  Ad.  250.) 

Now,  I  do  not  perceive  that  any  part  of  the  answer  em- 
braced in  this  exception  is  not  responsive  and  pertinent  to 
the  narration  in  the  first  article  of  the  libel.  The  article 
states  that  on  the  voyage  in  question,  that  the  libellant  was 
the  first  pilot  to  hail  the  vessel  and  tender  his  services,  and 
that  at  the  time  the  vessel  had  no  pilot  on  board,  ^he  an- 
swer, after  contesting  negatively  that  the  libellant  first 
hailed  the  vessel  and  that  she  was  then  without  a  pilot, 
affirms  the  fact  to  be  that  Hays,  a  pilot  qualified  as  therein 
stated,  was  then  on  board  and  in  charge,  and  piloted  her  to 
sea.  Certainly  this  is  responsive  to  the  allegation,  and  an- 
swers it  according  to  the  fact,  as  the  respondent  asserts  it  to 
be.  I  know  of  no  reason  or  rule  by  which  a  party  is  bound 
to  rest  his  response  to  an  allegation  with  a  mere  denial, 
when,  as  he  conceives,  the  contrary  is  also  true  and  material. 

The  second  exception  is  taken  to  the  matter  of  the  an- 
swer, called  ''new  matter"  in  the  first  exception,  but  for  the 
reason  that  the  same  is  not  sufficient  to  constitute  a  defense 
to  the  suit.  This  exception,  as  well  as  the  third  and  fourth, 
should  have  been  taken,  if  at  all,  for  impertinence  or  ir- 
relevancy instead  of  insufficiency.  As  has  been  shows,  ex- 
ceptions for  insufficiency  are  only  to  be  taken  when  the 
matter  excepted  to  is  not  a  full,  explicit  and  distinct  re- 
sponse to  the  allegation  or  article  of  the  libel  which  it  pro- 
fesses to  answer.  But  these  exceptions,  judging  from  the 
argument  of  counsel,  appear  to  have  been  taken  because,  as 
the  libellant  says,  the  matter  excepted  to  does  not  consti- 
tute a  defense  to  the  suit;  in  other  words,  it  is  impertinent 
or  irrelevant. 

But,  as  counsel  for  both  parties  have  argued  the  excep- 
tions as  if  they  had  been  taken  for  impertinence,  I  will  con- 
sider and  dispose  of  the  questions  arising  upon  them  accord- 
ingly; with  leave  to  the  libellant,  upon  payment  of  costs,  to 
file  exceptions  for  impertinence  and  irrelevancy  as  of  the 
day  when  these  were  filed. 

This  exception  is  not  well  taken  upon  any  view  of  the 
matter;  for  if  the  allegation  does  not  constitute  a  defense  to 
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the  suit,  it  is  not  impertinent,  because  in  direct  response  to 
the  first  article  of  the  libel. 

The  third  exception  is  not  well  taken.  The  portion  of 
the  answer  covered  by  it  is  in  direct  response  to  the  second 
article  of  the  libel.  It  admits  the  alleged  draft  to  the  vessel, 
but  denies  that  libellant  is  entitled  to  receive  half  pUotage, 
or  any  sum,  from  the  vessel,  or  master,  or  owner,  as  is 
alleged  in  the  libel.     This  is  too  plain  to  waste  words  upon. 

The  fourth  and  last  exception  arises  a  question  which  was 
decided  against  the  respondent  in  this  Court  in  The  Wright 
(Deady's  Kep.  591).  In  view  of  the  adverse  decision,  coun- 
sel for  respondent  has  asked  the  Court  to  reconsider  the 
question.  His  argument  (which  is  not  without  force  and 
plausibility)  is,  that  the  claim  for  half  pilotage,  on  account 
of  services  tendered  and  refused,  is  given  by  the  State  stat- 
ute, and  that  as  such  statute  gives  no  claim  or  lien  upon 
the  vessel  for  such  service,  but  limits  the  remedy  of  the 
pilot  to  the  master,  or  in  case  of  his  default  to  his  consignee, 
the  vessel  itself  is  not  liable,  and  therefore  this  suit  cannot 
be  maintained.  In  support  of  his  argument  and  illustration 
of  the  subject,  counsel  cited  and  commented  upon  {The  Mer- 
cer^ 1  Sprague,  284;  The  Schooner  Wave,  2  Paine,  131 ;  ITie  Pa- 
cificj  1  Blatch.  569;  The  Brig  America,  2  Am.  Law  Eev.  458.) 

Sections  15  and  27  of  the  State  Pilot  Law  (Or.  Code, 
842-3)  provides,  that  the  master  of  a  vessel  may  pilot  her 
in  or  out  of  the  river  ''but  he  shall,  notwithstanding,  when 
bound  into  the  river,  pay  to  such  pilot  as  shall  first  offer  his 
services  outside  of  the  bar,  full  pilotage,     *  *  * 

and  if  bound  out,  one-half  pilotage.  If  the  master  omit  or 
refuse  to  pay  the  pilotage  fees  in  any  instance  *  *  * 
then  his  consignee  shall  become  liable  for  the  same." 

In  the  absence  of  legislation  by  Congress,  the  State  has 
power  to  regulate  the  subject  of  pilotage,  and  in  the  exer- 
cise of  that  power  may  prescribe  the  qualifications  of  the 
persons  who  may  perform  that  service — what  compensation 
they  shall  receive,  and  under  what  circumstances  ai^  offer  to 
pilot  a  vessel  shall  be  equivalent  to  performance,  and  there- 
by give  the  pilot  making  such  offer  a  right  to  compensation 
as  pilotage.     {Cooley  v.   Board  of  Wardens,  12  How.  311.) 
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The  fourteenth  Admiralty  rule  authorizes  a  suit  to  be  brought 
against  the  vessel  for  pilotage.  Claims  for  pilotage  are 
cases  of  Admiralty  jurisdiction.     (Ben.  Ad.  289,  391.) 

The  offer  to  pilot  a  vessel  under  certain  circumstances  is 
declared  by  the  State  statute,  so  far  as  the  right  to  compen- 
sation is  concerned,  to  be  equivalent  to  performance,  and 
the  Supreme  Court  in  Cooley  v.  Board  of  Wardens,  cited 
above,  has  decided  such  a  statute  to  be  a  reasonable  and 
valid  regulation  of  the  subject  of  pilotage.  This  being  so, 
then  a  claim  for  compensation  for  services  tendered  and  re- 
fused is  a  claim  for  pilotage,  and  therefore  a  lien  against 
the  vessel  which  may  be  enforced  by  a  suit  in  Admiralty. 

In  Steamship  Company  v.  Joliffe  (2  Wal.  457),  it  was  held, 
under  similar  circumstances,  that  the  law  implied  a  contract 
in  favor  of  the  pilot  to  pay  half  pilotage  as  a  ''compensa- 
tion for  the  exertion  and  labor  made  by  the  pilot,  and  the 
expenses  and  risk  incurred  by  him  in  placing  himself  in  a 
position  to  render  the  service,  which,  in  the  majority  of 
cases  would  be  required."  The  case  of  The  Brig  America, 
cited  above,  is  the  latest  authority  cited  on  the  subject. 
The  case  arose  in  the  district  of  Massachusetts — the  right 
to  sue  the  ship  for  half  pilotage,  because  of  services  ten- 
dered and  refused,  was  maintained  by  the  Court.  True, 
the  State  statute  in  that  case  expressly  gave  a  lien  upon  the 
vessel  for  the  amount,  and  upon  that  ground  it  was  sought 
to  distinguish  the  case  from  Tlie  Mercer,  decided  otherwise 
in  the  same  Court  some  years  before,  when  the  statute  did  not 
give  such  lien.  But  it  is  manifest  that  Mr.  Justice  Lowell 
in  The  America,  does  not  rest  the  right  to  sue  the  ship  upon 
the  fact  that  the  State  statute  gave  the  pilot  a  lien,  but  also 
and  independently  of  such  statute  lien,  upon  the  general 
rule  of  the  maritime  law,  which  gives  the  pilot  a  lien  upon 
the  ship  for  services  rendered,  either  in  fact  or  contempla- 
tion of  law.     He  says: 

"It  has  never  been  decided  that,  in  the  case  of  a  contract 
confessedly  maritime,  and  which  by  the  general  maritime 
law  would  give  rise  to  a  lien,  the  remedy  in  Admiralty 
would  be  taken  away  by  the  new  fact,  that  the  duration  and 
extent  of  the  lien    may  have  been  lawfully  regulated  by 
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State  legislation.  Such  is  the  case.  The  general  maritime 
law  recognized  in  the  fourteenth  Admiralty  rule,  gives  pilots 
alien  upon  the  ship;  the  State  has  the  right  to  regulate  the 
subject  matter,  and  declares  that  a  pilotage  contract  is  com- 
plete when  a  due  demand  has  been  made  and  rejected;  can 
there  be  a  doubt  that  the  pilot  thereupon  has  a  lien  upon 
the  ship,  by  the  general  maritime  law,  to  enforce  this  valid 
contract?  If  so,  he  surely  does  not  lose  it,  because  the 
State  tries  to  help  him  to  it.  If  he  does,  then  he  must 
equally  lose  his  lien  for  pilotage  actually  performed;  for 
they  stand  on  the  same  foundation,  and  are  given  by  the 
same  clause  of  the  statute.  My  opinion,  therefore,  is,  that, 
as  this  case  comes  within  the  fourteenth  rule,  *  *  * 
this  Court  has  jurisdiction  to  enforce  a  State  lien;  and  if 
this  were  not  so,  that  a  lien  is  implied  or  results  from  a 
valid  contract  for  pilotage,  unless,  as  in  the  case  before 
Judge  Sprague  {The  Mercer),  the  law  expressly  or  by  impli- 
cation denies  it.  Taken  either  way,  there  is  a  lien  which 
gives  the  right  to  proceed  here  against  the  vessel." 

But  I  do  not  admit  the  conclusion  which  may  be  drawn 
from  a  remark  in  the  foregoing  quotation,  that  a  State  in 
the  exercise  of  its  permitted  power  to  regulate  the  subject 
of  pilotage,  could  deny  a  pilot  a  lien  upon  a  vessel  for  his 
services,  contrary  to  the  general  maritime  law,  and  thus  de- 
prive the  Courts  of  Admiralty  of  jurisdibtion  of  suits  in 
rem  to  enforce  claims  for  pilotage. 

Nor,  if  such  power  were  to  be  admitted,  do  I  construe 
the  Statute  of  Oregon  giving  half  pilotage,  either  from  the 
fact  of  its  silence  upon  the  subject  of  a  lien  for  pilots'  ser- 
vices, or  because  it  gives  the  contingent  and  cumulative 
remedy  against  the  consignee,  as  impliedly  denying  a  lien 
for  pilotage.  The  true  view  of  the  matter,  it  seems  to  me, 
is,  that  the  State  law  creates  the  debt,  demand  or  claim  for 
half  pilotage  on  account  of  services  tendered  the  ship  and 
refused,  and  implies  a  contract  to  pay  for  the  same  what- 
ever the  statute  allows  and  prescribes;  and  that  a  valid, 
legal  claim  for  pilotage  being  thus  established,  it  comes  with- 
in the  rule  of  the  maritime  law,  and  becomes  a  lien  upon 
the  ship  for  which  a  suit  in  Admiralty  may  be  maintained. 
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The  Cole  Silver  Mining  Company  v.  The  Virginia 
&  Gold  Hill  Water  Company  et  aL 

CiBcuiT  Court,  District  op  Nevada, 
February  13,  1871. 

1.  Pabttks  to  Bill  befoss  Service. — A  person  residing  ont  of  the  jarisdio- 

tion  of  the  Court,  though  named  as  defendant  in  a  bill,  is,  substan- 
tially, not  a  party  to  the  action,  till  service  of  process  or  appearance. 

2.  Effect  of  Omission  on  Jubisdiction. — Whenever  the  making  •!  a  person 

a  party  to  a  bill  would  oust  the  jurisdiction  of  the  Court,  as  to  other 
parties,  such  person,  if  not  an  indispensable  party,  may  be  omitted,  for 
the  purpose  of  exercising  jurisdiction,  as  to  other  parties,  whose  rights 
can  be  determined  without  his  presence. 

3.  Joint  Tbsspasseb  OinrrBD. — In  an  action  to  restrain  the  diversion  of 

water  by  tort-feasors,  one  of  the  tort-feasors,  who  resides  out  of  the 
jurisdiction  of  the  Court,  may  be  omitted. 

4.  Amendment. — ^Injunction. — The  Court  may  permit  an  amendment  to  a 

bill,  by  omitting  a  non-resident,  named  thereon  as  defendant,  but  not 
served,  without  prejudice  to  a  motion  for  injunction. 

5.    INOAPA.CITT  OF  CoRPOBATION  NO  DEFENSE  TO  TbBSPASS. — ^In   BU  action  bv  B 

corporation  for  injuries  to  property  in  its  possession,  the  Court  will  not, 
at  the  instance  of  the  wrong-doers,  enter  into  any  inquiry  as  to  the  legal 
capacity  of  such  corporation  to  hold  the  property. 

6.  Wbonoful  Diversion  of  Wateb.— Plaintiff,  in  excavating  a  tunnel  in  a 

mountain  to  its  mining  claim,  on  the  public  lands  of  the  United  States, 
struck  a  8ubtemi.nean  flow  of  water,  which  it  appropriated  and  enjoyed 
for  several  years.  Defendants  ran  a  tunnel  from  a  distant  point  into  the 
mountain,  to  a  ^int  some  thirty  feet  in  altitude,  directly  below  the  point 
where  the  plaintiff  obtained  the  said  water;  and,  thereupon,  the  water, 
which  before  flowed  through  plaintiffs  tunnel,  was  intercepted  and  dis^ 
charged  through  defendants'  tunnel,  and  by  them  appropriated  to  their 
own  use :  ZZe/d,  that  said  diversion  and  appropriation  of  the  water  was 
wrongful,  and  that  complainant  was  entitied  to  an  injunction. 

7.  Pbeliminabt  Mandatoby  Injunction. —Where  defendants,  by  means  of  a 

tunnel  run  into  a  mountain  at  a  lower  altitude  than  complainant's  tun- 
nel, wrongfully  intercept  water  appropriated  by  complainant,  flowing  in 
its  said  tunnel,  and  divert  it  therefrom,  a  preliminary  injunction  will  be 
granted,  restraining  the  continuance  of  said  diversion,  even  though  an 
obedience  to  the  injunction  should  render  it  necessary  for  defendants  to 
build  a  bulkhead,  or  dam,  across  the  tunnel. 

Before  Sawyer,  Circuit  Judge. 

Application  for  preliminary  injunction  heard  on  bill  and 
affidavits.     Complainant  is  a  corporation,  organized  for  the 
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purpose  of  mining  for  sUver.  Its  grantors  took  up  a  ledge 
supposed  to  contain  silver  ores,  situate  on  the  side  of  the 
mountain,  above  Virginia  City.  Complainant  excavated  a 
tunnel,  commencing  in  a  ravine  some  distance  below  the 
croppings  of  its  ledge,  on  the  surface  of  the  mountain,  and 
extended  it  into  the  mountain  to  and  through  its  ledge  at 
a  considerable  depth  below  the  surface.  In  excavating  the 
tunnel,  complainant  struck  a  seam  in  the  rock,  from  which 
flowed  a  stream  of  water,  which  it  claimed,  and  appropri- 
ated, in  accordance  with  the  custom  in  force.  The  water 
so  discovered  and  appropriated,  the  complainant  leased  to 
the  Virginia  and  Gold  Hill  Water  Company,  a  corporation 
organized  to  supply  water  to  Virginia  City  and  Gold  Hill, 
one  of  the  defendants,  upon  certain  designated  terms.    Said  / 

Water  Company  paid  the  stipulated  rents,  and  enjoyed  the 
water  under  said  lease  for  the  agreed  term.  The  water  was 
conveyed  to  Virginia  City,  and  sold  to  the  people  for  vari- 
ous domestic  and  other  uses.  Other  parties,  also,  took  up 
sundry  ledges  or  mining  claims  on  the  same  mountain. 
Some  claimed  to  be  in  front,  and  some  in  the  rear,  of  com- 
plainant's ledge.  Some  of  the  claimants  started  a  tunnel 
to  run  to  their  ledges,  commencing  lower  down  the  moun- 
tain, and  at  a  considerable  distance  to  the  southward  of  the 
entrance  to  complainant's  tunnel.  The  excavation  of  this 
tunnel,  called  the  Nevada  Tunnel,  was  prosecuted  at  times, 
and  the  work  suspended  at  times,  for  several  years.  Finally 
the  said  several  defendants,  jsome  of  whom  had  acquired  a 
portion  of  the  interest  of  the  original  parties  in  said  Nevada 
Tunnel,  entered  into  a  contract  to  extend  the  said  tunnel  into 
the  mountain,  till  they  should  .strike  the  ledge,  called  the 
Macey  Ledge — the  location  of  which  is  left  very  much  in 
doubt  by  the  affidavits,  but  it  cannot  be  west  of  or  beyond 
complainant's  ledge — or  till  they  should  strike  water. 

It  is  unnecessary  for  the  purpose  of  illustrating  the  points 
decided  to  specify  the  terms  of  the  contract,  or  to  state  more 
specifically  the  facts.  Under  this  contract  the  defendants 
continued  to  excavate  said  tunnel  in  such  a  line  as  to  strike 
a  point  at  a  lower  altitude,  directly  below  the  point  where 
complainant  discovered  and  appropriated  the  water  in  its 
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tunoel;  and  they  so  timed  it,  that  they  reached  the  said 
point  not  far  from  the  time  when  said  lease  from 
complainant  to  the  said  defendant,  the  Virginia  and  Gold 
Hill  Water  Company,  expired.  The  complainant  insists 
that  defendants  extended  the  said  tunnel  expressly  to  take 
this  water;  and  the  defendants,  that  their  object  was  to 
prospect  ledges  lying  in  the  rear.  But  it  did  not  appear  to 
the  satisfaction  of  the  Court,  that  the  claim  to  any  ledge 
mentioned  lying  in  the  line  of  the  tunnel  to  the  west  or  rear 
of  complainant's  ledge  was  located  prior  to  the  location  of 
complainant's  claim.  When  the  defendants  were  approach- 
ing the  point  under  complainant's  tunnel,  the  complainant 
filed  a  bill  in  this  Court,  stating  what  it  claimed  to  be  the 
facts;  that  defendants  were  running  to  the  point  referred  to 
for  the  purpose  of  cutting  off  its  water;  that  they  would 
soon  reach  the  water  and  intercept  it,  and  prayed  an  injunc- 
tion to  restrain  them  from  proceeding  further.  While  the 
motion  for  injunction  was  pending,  the  defendants  reached 
the  point,  and  the  water,  thereupon,  ceased  to  flow  in  com- 
plainant's tunnel,  and  was  diverted  through  defendant's  said 
tunnel,  and  appropriated  by  them.  Thereupon,  the  five 
years  mentioned  in  said  lease  having  expired,  complainant 
.dismissed  its  first  bill  and  filed  this  bill,  setting  up  the  new 
facts,  and  applied  for  an  injunction  to  restrain  the  continu- 
ance of  said  diversion  till  the  final  hearing.  The  value  of 
the  water  is  alleged  to  be  two  hundred  dollars  per  day. 
Since  the  diversion,  it  has  been  taken  by  defendants  at  the 
mouth  of  their  own  tunnel,  and  conveyed  to  Virginia  City' 
for  sale  as  before. 

The  foregoing  is  a  sufficient  summary  of  the  facts,  as  they 
appear  in  the  bill  and  affidavits,  to  explain  the  points  of  the 
decision,  without  being  more  specific. 

Milchell  &  Stone  and  S.  W,  Sanderson^  for  complainant. 

R,  8,  Mesick,  for  defendants. 

Sawyer,  Circuit  Judge.  As  to  the  question  of  jurisdic- 
tion, the  defendant,  Glauber,  has  never  been  served,  and  he 
has  not  appeared.     The  bill  shows  that  he  is  a  resident  of 
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California,  so  that  he  cannot  be  served,  and  the  Court 
cannot  acquire  jurisdiction  of  him  in  the  action  unless  he 
voluntarily  appears.  Although  named  in  the  bill,  with  a 
prayer  that  process  issue,  and  he  be  made  a  defendant,  yet, 
he  is,  substantially,  not  a  party  to  the  action  until  he  is 
served,  or  till  he  appears. 

The  twenty-second  and  forty-seventh  equity  rules  do  not 
seem  to  contemplate  that  a  person  can  be  a  party,  in  fact, 
till  service  or  appearance.  At  all  events,  under  these  rules, 
when  the  making  of  a  person  a  party  —  unless  he  is  an 
indispensable  party — ^would  oust  the  jurisdiction  of  the 
Court  as  to  other  parties,  he  may  be  omitted  for  the 
purpose  of  exercising  jurisdiction  as  to  those  other  parties, 
whose  rights  can  be  determined  without  his  presence. 
{Shields  V.  Barrow,  17  How.  141.) 

Upon  the  omission  of  Glauber  the  Court  would  have 
jurisdiction  over  all  the  other  parties  and  their  rights  as 
against  the  complainant,  may  be  determined  without 
his  presence.  The  acts  complained  of  are  tortious,  and  the 
cause  of  action  is  several,  as  well  as  joint.  I  do  not  think 
Glauber  an  indispensable  party  to  the  action.  While  the 
decree  will  finally  settle  the  rights  of  the  parties  before  the 
Court,  it  will  not  bind  him,  and  he  may  still  litigate  his 
claim  with  the  complainant  in  another  action,  or  he  may 
voluntarily  appear  in  this;  for  it  is  not  to  be  presumed  that 
he  is  in  fact  ignorant  of  the  pendency  of  the  suit.  If 
Glauber  is  an  indispensable  pariy,  it  will  be  impossible  for 
the  Court  to  restrain  the  commission  of  waste;  the  working 
or  destruction  of  a  mine;  the  diversion  of  water;  the  flood- 
ing of  an  upper  riparian  proprietor,  or  the  erection  or  con- 
tinuance of  any  nuisance,  however  offensive,  dangerous, 
or  destructive  to  the  rights  of  another,  when  the  wrong-doer 
has  an  associate  or  confederate  residing  out  of  the  jurisdic- 
tion of  the  Court,  or  when  the  tort-feasor  himself  keeps 
beyond  the  jurisdiction  of  the  Court,  and  performs  the 
tortious  acts  through  his  agents  and  servants.  It  is 
notorious,  that  in  the  mining  regions  of  Nevada,  Oregon 
and  California,  and  all  the  mining  territories,  many  tres- 
passes and  wrongs  of  the  kind  mentioned,  rjequiring  the 
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almost  daily  interposition  of  the  Courts,  are  perpetrated 
by  parties  having  associates  residing  in  other  States.  To 
deny  relief  against  wrong-doers  in  such  cases  in  this  circuit, 
on  account  of  the  absence  of  one  tort-feasor,  would  be  to 
paralyze  the  right  arm  of  the  Court  in  those  cases  wherein 
its  effectual  interposition  is  most  imperatively  demanded, 
and  most  frequently  invoked.  Let  it  be  once  established 
that  the  Courts  cannot  interfere,  or  grant  relief  in  the  ab- 
sence of  one  of  the  joint  tort-feasors,  and  the  mining  interests 
of  all  the  gold  and  silver  producing  States  will,  thereafter, 
be  at  the  mercy  of  any  bad  men,  who,  relying  upon  a  con- 
federate beyond  the  jurisdiction  of  the  Court  to  enable  them 
to  evade  all  redress  for  injuries  committed,  may  choose  to 
combine  for  the  purpose  of  wrongfully  availing  themselves 
of  the  labors  and  discoveries  of  others.  In  my  judgment, 
in  such  cases  it  would  be  far  more  equitable  to  compel  the 
absent  tort-feasor  to  appear  and  defend  his  right,  or  submit 
to  any  inconvenience  that  may  incidentally  result  from  the 
execution  of  any  decree  entered  against  his  co-trespassers, 
rather  than  deny  all  redress,  no  matter  how  grievous,  to  the 
injured  party,  because  one  of  the  wrong-doers  withdraws 
and  keeps  himself  beyond  the  jurisdiction  of  the  Court. 
In  the  one  case  the  absent  party  may  appear  and  have  his 
rights  adjudicated,  if  he  so  desires,  and  justice  will  be 
awarded  to  all;  while  in  the  other,  the  most  grievous  in- 
juries must  necessarily  go  wholly  unredressed. 

For  example,  can  the  Courts  of  the  United  States  prop- 
erly refuse  to  redress  clearly  manifest  injuries  to  its  own 
citizens,   by  restraining    the  working  of  a  gold  or  silrer 
mine,  waste,  or  the  erection  or  continuance  of  a  nuisance, 
because  a  citizen  of  Great  Britain,  residing  in  England,  is 
interested  in  the  profits  of  the  wrong,  or  himself,  safe  in 
his  retreat  beyond  the  jurisdiction   of  the  Court,  perpe- 
trates it  by  means  of  his  agents,   servants  and  employees? 
The  Court,  in  such  instances,  must,  from  the  necessity  of 
the  case,  assume  jurisdiction  and  proceed  to  a  decree  as 
to  the  parties  before  it,  or  sit  helplessly  by  and  permit  an 
absolute  failure  of  justice,  by  suffering  our  own  citizens  to 
be  ruined  with  impunity   by  irresponsible,  non-resident 
wrongdoers,  or  by  parties  in  collusion  with  them. 
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On  this  principle  of  preventing  a  failure  of  justice^  and 
even  on  grounds  of  convenience,  courts  of  equity  have  often 
dispensed  with  parties  interested  in  and  affected  by  the  suit, 
in  cases  calling  far  less  loudly  for  such  action,  than  the 
class  of  cases  to  which  this  belongs.  (Smith  v.  Hib.  Mine 
Co,,  1  Scho.  <k  Lef.  240-1;  Rogers  v.  Linton,  Bunbury,  200, 
201;  AUorney-General  v.  Balioe  College,  9  Mod.  409;  Thomp- 
son V.  Ibpham,  1  Tounge  &  Jer.  556;  Cockbum  v.  Thomp- 
son, 16  Ves.  326;  Wtllia^/is  v.  Whingates,  2  Bro.  Ch.  399; 
Waliaarih  v.  HoU,  4  Myl.  &  Cr.  635-6;  Thyhr  v.  Salmon,  Id. 
141-2;  Harvey  v.  Harvey,  4  Bev.  220-2;  Reynolds  v.  Per- 
Idns,  Amb.  565.) 

In  my  apprehension,  it  is  no  good  answer  to  say,  that  the 
injured  party  may  have  his  remedy  in  the  State  Courts, 
where  service  may  be  had  on  non-resident  defendants  by 
publioation  of  summons.  The  constitution  and  the  laws 
entitle  parties  in  certain  cases  to  seek  redress  in  the  National 
Courts,  and  the  class  of  cases  mentioned,  is  the  very  one 
in  which  the  remedy  in  the  National  Courts  is  most  valued 
by  litigants,  and  in  this  circuit  most  frequently  sought.  Be- 
sides, it  is  a  mere  accident  if  the  State  laws  admit  of  acquir- 
ing jurisdiction  in  this  mode.  I  doubt  whether  many  of  the 
States,  if  any,  east  of  the  Bocky  Mountains,  authorize  a  pub- 
lication of  summons  at  all,  in  that  class  of  cases.  If  they  do, 
when  an  action  is  commenced  in  a  State  Court  by  a  citizen 
of  the  State,  and  all  the  defendants  are  citizens  of  another 
State  or  foreigners,  it  is  their  absolute  right  to  have  a 
transfer  to  the  National  Courts,  and  a  transfer  by  the  de- 
fendants served  in  the  State  would  oust  the  jurisdiction,  if 
any  defendant  should  be  a  non-resident;  for,  in  the  National 
Courts  service  by  publication  could  not  be  recognized. 
Thus  there  would  still  be  an  evasion  of  the  remedy  and  a 
failure  of  justice. 

To  my  mind  there  is  an  obvious  distinction  between  torts 
of  the  class  to  which  this  action  belongs,  wherein  the  in- 
jury and  right  of  action  are  several  as  well  as  joint;  and 
actions  of  partition,  for  the  cancelling  of  contracts,  settle- 
ment of  partnership  affairs,  and  the  like,  wherein  the  de- 
cree is  not  binding  even  on  the  parties  before  the  Court  in 
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the  absence  of  a  party  in  interest.  Such  were  the  cases  of 
Shields  V.  Barrow,  17  How.  139,  and  Barney  v.  BaUiinore 
CUy,  6  Wal.  280. 

In  Marker  v.  Marker y  a  tenant  under  a  claim  of  right,  had 
sold  to  a  stranger  a  large  quantiiy  of  timber  still  uncut  and 
standing  on  the  premises  occupied  by  him.  A  bill  was  sub- 
sequently filed  to  restrain  the  vendor  from  cutting  the  tim- 
ber, in  order  that  he  might  fulfill  his  contract  of  sale,  but 
without  making  the  purchaser  a  party.  On  objection  for 
want  of  parties,  the  Court  held  that  the  purchaser  was  not 
an  indispensable  party.  {Marker  v.  Marker,  9  Hare,  1,  5, 
12,  16.)  This  case  determines  the  principle,  for  the  decree 
must  necessarily  have  affected  the  rights  of  the  purchaser  of 
the  timber. 

Had  Glauber's  name  been  omitted  there  could  have 
been  no  question  as  to  jurisdiction,  and  he  has  not  been 
brought  within  the  jurisdiction  of  the  Court  by  service 
or  appearance.  My  impression  is  that  the  jurisdiction  is 
not  ousted  by  merely  naming  him  in  the  bill  when  it  ap- 
pears that  he  cannot  be  served.  Glauber  himself  is  not 
present  to  make,  and  he  does  not  make,  the  objection  to  the 
jurisdiction,  and  the  other  parties  who  do  raise  the  objection 
are  in  no  way  affected  by  his  absence,  or  by  his  being 
named  in  the  bill.  But,  however  that  may  be,  since  he 
might  have  been  omitted  in  the  first  instance  to  prevent  an 
ouster  of  the  jurisdiction  as  to  the  other  parties,  I  see  no 
reason  why  the  bill  may  not  now  be  amended,  before  he  is 
brought  in,  by  omitting  his  name  for  the  same  purpose, 
without  prejudice  to  the  motion  for  an  injunction;  and  the 
complainant  asks  leave  to  amend.  I  can  perceive  no  good 
reason  why  leave  should  not  be  granted. 

As  to  the  merits.  The  leading  and  material  facts  alleged, 
showing  the  right  to  the  water  in  question,  as  between  the 
parties  to  the  action,  are  not  denied  by  the  affidavits  of  the 
defendants.  The  water,  as  is  shown  by  the  bill,  was  dis- 
covered and  actually  appropriated  by  the  plaintiff,  and  was 
enjoyed  by  it  for  many  years,  it  having  been  sold  to  and 
paid  for  by  the  defendant,  the  Gold  Hill  Water  Company, 
for  several  years  prior  to  September  1870.  The  plaintiff,  upon 
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the  facts  alleged,  was  also  necessarily  in  actual  possession 
of  the  land  out  of  which  the  water  issued  for  the  purpose  of 
its  tunnel,  and  of  taking  and  enjoying  the  water,  and  so  far 
as  was  necessary  to  the  accomplishment  of  these  objects. 
Upon  the  facts  as  they  appear  in  the  bill  and  alBGidayits  of  the 
moving  party,  the  complainant  was  the  first  actual  appro- 
priator  of  the  water,  and  it  acquired  the  right  as  against  the 
defendants,  if  capable  of  so  acquiring  it. 

It  is  urged  that  plaintiff  was  incorporated  for  mining 
purposes  only,  and  that  it,  consequently,  has  no  capacity  to 
acquire  a  right  to  the  water.  But  water  is  required  for 
mining  purposes,  and  in  the  before-mentioned  lease  to  the 
defendant,  the  Virginia  and  Gold  Hill  Water  Company,  the 
complainant  reserved  a  portion  of  said  water,  sufficient  for 
its  mining  purposes,  and  only  sold  the  remainder. 

So  far  as  required  for  mining  purposes,  a  capacity  to  ac- 
quire the  right  to  water  necessarily  exists  as  incident  to  the 
business  of  mining.  But  suppose,  in  pursuing  a  mining 
enterprise,  other  valuable  things  are  found  in  the  path  of 
the  work,  cannot  the  corporation  appropriate  and  use  them 
to  defray  its  many  expenses,  or  enhance  its  profits?  Must 
they  be  passed  by  and  allowed  to  go  to  waste  for  want  of  a 
capacity  to  make  them  available,  when  the  corporation  can, 
in  fact,  render  them  available  and  useful  in  contributing  to 
the  success  of  the  main  enterprise  ? 

May  it  not  avail  itself  of  all  the  incidental  results  of  labor 
necessarily  expended  in  pursuit  of  the  real  object  for  which 
the  corporation  was  created,  because  some  of  these  results 
were  not  made  a  specific  object  to  be  attained? 

If  a  company  is  incorporated  to  mine  for  silver  only,  must 
it  discard  any  gold  that  it  may  find  in  its  mine,  or  in  exca- 
vating to  reach  its  mine  ?  or  if  it  should  chance  to  fall  upon 
a  nest  of  diamonds  in  the  bowels  of  the  earth  while  run- 
ning a  drift  for  its  silver  ores,  must  it  pass  by  the  glittering 
treasures  with  averted  eyes,  because  it  has  no  legal  capacity 
to  pick  them  up  and  appropriate  them  to  the  expenses  of  the 
work,  or  an  enhancement  of  the  profits  of  the  enterprise. 

Bunning  a  tunnel  to  enable  the  plaintiff  to  reach  its  ledge 
is,  certainly,  a  legitimate  part  of  the  business  of  mining. 
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Why  may  it  not  appropriate  everything  valuable,  not  belong- 
ing to  anybody  else,  that  turns  up  in  the  line  of  the  excava- 
tion, to  pay  the  expenses  of  the  work,  or  enhance  the  profits 
of  the  investment?  Is  it  not  one  of  the  incidents  to  the 
work  which  the  party  developing  it  may  render  available? 

In  the  affidavits  filed,  the  defendants  disclaim  the  idea 
that  they  are  running  the  Nevada  Tunnel  for  the  purpose  of 
obtaining  the  water  in  question,  but  insist  that  they  are 
running  for  the  purpose  of  developing  mines  belonging  to 
other  parties.  To  that  eztent,  then,  the  Virginia  and  Oold 
Hill  Water  Company,  at  least,  is  itself  doing  that  which  it 
has  no  legal  capacity  to  do. 

But  it  is  enough  to  say,  that  the  defendants,  whether  cor- 
porations, or  natural  persons,  are  not  in  a  position  to 
defend  a  trespass,  on  the  ground  that  the  plcdntiff  has  no 
legal  capacity  to  acquire  the  right  in  question.  That  the 
plaintiff  may,  legitimately,  acquire  a  right  to  sufficient 
water  for  its  mining  purposes,  is  clear.  Having  the  cap&cify 
to  a  limited  extent,  at  least,  to  acquire  a  water  right, 
whether  they  have  assumed  to  acquire  a  larger  right  than 
their  wants  justify,  or  whetlier  they  use  the  water  discov- 
ered and  appropriated  in  the  progress  of  their  work  for 
other  purposes  than  mining,  is  no  concern  of  defendants. 
A  party  who  has  trespassed  upon  the  actual  possession  of 
the  complainant  cannot  defend  on  that  ground.  It  is  a 
question  between  the  corporation  and  the  government.  By 
express  provision  of  statute,  corporations  are  usually  lim- 
ited in  their  purchases  of  real  estate,  for  instance,  to  such 
as  are  actually  necessary  to  the  exigencies  of  their  business. 
But  suppose  a  much  larger  amount  should  be  conveyed  to  a 
corporation  than  it  was  authorized  to  take,  it  would  not  be 
contended,  I  apprehend,  that  a  trespasser  who  had  taken 
possession  of  a  portion  of  such  excess  of  land,  could  suc- 
cessfully set  up  a  want  of  capacity  in  the  corporation  to  take 
as  a  defense  to  an  action  of  ejectment  by  the  corporation. 
As  between  the  party  despoiled  and  the  wrong-doer,  the 
Courts  will  not  enter  upon  this  inquiry.  (Ihr.  dh  M.  Bk.  (^ 
Ma.  V.  D.  &  M.  R.  B.  Co.,  17  Wis.  372;  Austin  Glass  Co.  v. 
Dewey,  16  Mass.  94;  W/iU.  M.  Co.  v.  Baker,  3  Nev.  386; 
Natoma  Water  &  M.  Co.  v.  Clarkin,  14  Cal.  552.) 
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The  defendants  do  not  admit  that  they  have  been  running 
their  tunnel  for  the  express  purpose  of  cutting  off  the  water 
in  question,  as  alleged  in  the  bill.  They  would  hardly  have 
the  boldness  to  set  up  a  right  to  take  the  water  from  plaintiff, 
if  it  is,  in  fact,  the  first  appropriator. 

They  allege  their  object  to  be,  to  reach  and  develop  cer- 
tain mining  claims.     £  am  by  no  means  satisfied  that  it  is . 
not  the  sole  object  of  all  the  defendants  to  the  action  to 
secure  this  water. 

The  Virginia  &  Gold  Hill  Water  Company  was  organized 
for  the  purpose  of  supplying  Virginia  City  and  Gold  Hill 
with  water,  and  any  other  purpose,  as  an  end  to  be  attained, 
than  the  procuring  of  water,  would  be  wholly  foreign  to 
the  objects  of  its  incorporation.  And  the  other  defendants 
do  not  satisfactorily  appear  to  have  any  interest  in  the  min- 
ing claims  set  out  in  the  affidavits. 

The  contracts  set  out  in  the  defendants*  affidavits,  begin- 
ning with  the  principal  one  of  April  29,  1867,  have  all  been 
entered  into  long  since  the  complainant  discovered  and  ap- 
propriated said  water,  and  leased  it  to  the  first  defendant 
named  in  the  bill,  and  that  contract  expressly  refers  to 
water  as  the  principal  object  sought.  The  subsequent  con- 
tracts are  stated  to  have  been  made  in  pursuance  of  the  pro- 
visions of  that  contract  and  to  carry  it  out.  Water,  then, 
from  the  date  of  those  contracts,  at  least,  must  have  been 
the  object  of  the  defendants  and  their  grantors,  and  the 
supply  of  water  in  question  was  known  to  exist,  for  it  had 
already  been  discovered  and  appropriated,  and  it  does  not 
appear  that  there  is  any  other  known  supply  on  the  line  of 
the  defendants'  tunnel. 

The  tunnel,  since  that  time,  has  been  excavated  in  a 
nearly  direct  line  towards  a  point  some  thirty  feet  in  alti- 
tude immediately  underneath  the  point  where  complainants 
appropriated  the  water,  until  said  point  was  reached,  and 
the  water  thereby  taken. 

There  can  be  no  doubt,  upon  the  facts  as  they  now  appear, 
that,  but  for  the  acts  of  the  defendants  in  running  their 
tunnel  below  that  of  complainant,  the  water  which  now 
flows  through  defendants'  tunnel,  would  still  flow  through 
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the  tunnel  of  complainant,  as  it  was  wont  to  do  in  times 
past.  The  water  ceased  to  flow  in  complainant's  tunnel 
within  a  few  hours  after  it  was  struck  in  defendants'  tunnel. 
Indeed,  this  is  not  denied.  If,  then,  the  defendants  exca- 
vated their  tunnel  expressly  to  cut  oflf  this  water,  before 
discovered  and  appropriated,  and  divert  it  from  the  com- 
plainant, their  act  is  wrongful. 

If,  on  the  other  hand,  this  was  not  their  object,  but  the 
object  was  to  prospect  and  develop  claims  owned  by  them, 
lying  to  the  westward  of  complainant's  ledge,  and  the  water 
was  necessarily  diverted  by  running  their  tunnel  at  the 
place  indicated,  it  was  still  wrongful,  unless  they  had  a 
right  to  so  run  it,  regardless  of  the  appropriation  by  com- 
plainant.    Had  they  such  a  right? 

Su)  utero  tuo  ut  alienum  non  laedas,  is  one  of  the  time- 
honored  maxims  of  the  law,  and  I  do  not  perceive  why  it 
should  not  apply  in  this  case. 

I  know  of  no  principle  of  law  that  permits  one  man  to 
destroy  the  property  of  another,  or  invade  the  rights  of 
another,  in  order  to  enable  him  the  more  conveniently  to 
obtain  access  to,  and  use,  his  own. 

It  may  be,  that,  in  a  mining  country  situated  as  this  is,  a 
Court  would  not  restrain  a  party  from  merely  running  a 
tunnel  through  his  neighbor's  ledge,  far  below  the  surface, 
in  order  to  reach  his  own,  when  it  could  be  done  without 
material  damage,  and  there  is  no  appropriation  of  his  neigh- 
bor's property  involved  in  the  proceeding.  To  do  so,  might 
be  to  throw  unreasonable  obstacles  in  the  way  of  carrying 
on  great  and  highly  important  enterprises.  But,  however 
that  may  be,  I  know  of  no  principle  that  would  justify  the 
owner  of  one  ledge,  or  mine,  in  absolutely  destroying  the 
mine  or  property  of  another,  not  held  subject,  or  in  subor- 
dination to,  the  right  of  the  party  working  the  destruction, 
in  order  to  conveniently  reach  his  own.  This  would  be  a 
palpable  violation  of  the  maxim  cited. 

Water  is  a  highly  important  element  in  conducting  min- 
ing enterprises  in  California  and  Nevada,  and  it  is  very 
generally  known  that  it  is  scarce  in  Virginia,  and  the  supply 
of  this  indispensable  necessity  for    domestic    and    other 
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uses  to  the  people  of  Virginia  City  is  almost  all,  if  not 
wholly,  derived  from  mining  tunnels.  A  stream  of  water, 
therefore,  thus  found  in  a  tunnel  excavated  for  mining  pur- 
poses, is  often  as  valuable  to  the  possessor  as  the  mine 
itself;  and,  to  take  any  such  supply  of  water  from  one  who 
has  acquired  a  right  to  it,  by  means  of  a  tunnel  excavated 
by  another  party  not  having  a  superior  right,  for  the  pur- 
pose  of  prospecting  or  working  his  own  mine,  is  as  clearly 
a  violation  of  the  maxim  as  the  destruction  of  a  neighbor's 
mine  in  the  same  mode. 

The  authorities  cited  to  the  point,  that,  where  one  has  a 
spring  on  his  own  land,  supplied  by  percolating  water, 
coming  from  his  neighbor's  premises,  such  neighbor  may, 
by  digging  in  his  own  land,  cut  off  the  supply,  admitting 
them  to  be  correct,  do  not  appear  to  me  to  reach  this  case. 

The  defendants  do  not  appear,  by  the  affidavits,  to  have 
made  the  diversion  by  digging  in  their  own  lands.  The 
water  is  not  shown  to  have  come  from  their  own  ledges, 
or  from  their  immediate  vicinity,  or  from  any  land  to  which 
they  have  a  prior  right.  It  does  not  satisfactorily  appear 
that  any  one  of  the  ledges  mentioned  in  the  papers  lying  west 
of  or  beyond  complainant's  ledge,  that  could  be  reached  or 
prospected  by  defendants'  tunnel,  is  a  prior  location  to  that 
of  complainants,  or  that  defendants  have  a  prior  right  to 
anything  in  the  line  of  their  tunnel  to  the  west,  of  complain- 
ant's ledge.  The  diversion  is  accomplished,  taking  the  view 
most  favorable  to  the  defendants,  by  running  a  tunnel 
through  other  lands  in  search  of  ledges  claimed  by  them- 
selves, and  ledges  too,  the  location  of  which,  if  they  have 
any  real  existence,  seem  as  yet,  and,  according  to  defendants' 
own  affidavits,  after  a  ten  years'  search,  to  be  entirely  un- 
known. In  doing  this,  they  ran  directly  beneath  the  place 
where  the  complainant  appropriated  the  water  on  the  same 
land,  and  cut  it  off  from  below.  A  very  different  condition 
of  things  from  that  which  existed  in  the  cases  cited. 

I  presume  it  would  not  be  maintained,  that  defendants  in 

searching  for  their  own  mine,  could  run  their  tunnel  for 

that  purpose  directly  under  complainant's  tunnel  for  its 

entire  length,   and  so  near  it,    that  complainant's  tunnel 
32 
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would  fall  in,  and  be  destroyed,  or  thus  destroy  any  essen- 
tial part  of  it,  not  passing  through  defendants'  own  ledge, 
or  ground  to  which  they  have  a  prior  right.  This  would  be 
an  injury  of  a  strictly  analogous  kind. 

The  facts  are  not  fully  developed,  and  without  a  full 
discussion  of  the  point,  at  this  time,  it  is  sufficient  to  say, 
that  in  my  judgment,  as  the  case  is  now  presented  by  the 
bill  and  affidavits,  the  matters  shown  by  defendants  are  not 
sufficient  to  overthrow  the  case  made  by  the  complainant. 
I  think  it  very  apparent,  upon  the  case  as  now  presented,  as 
betwean  the  parties,  that  the  complainant  has  the  prior 
right  to  the  water,  and  that  it  has  been  wrongfully  cut  oflF 
and  diverted,  by  means  of  defendants'  tunnel. 

It  is  shown,  and  this  does  not  seem  to  be  seriously  con- 
troverted, that  the  water  can  be  restored  by  building  a 
water-tight  wall  or  bulkhead  across  the  tunnel  at  a  point  in- 
dicated. But  it  is  urged,  that  the  injury  has  been  commit- 
ted, and  that,  this  being  so,  the  Court  will  not,  on  motion 
for  a  preliminary  injunction,  issue  a  mandatory  writ,  affirm- 
atively commanding  the  performance  of  an  act  such  as  to 
fill  up  a  tunnel,  rebuild  a  wall  that  has  been  demolished, 
and  the  like;  and  so  the  authorities  seem  to  be. 
.  But,  while  this  seems  to  be  an  established  rule,  it,  also, 
appears  to  be  well  established,  that  the  result  sought  may 
be  accomplished  by  an  order  merely  restrictive  in  form. 
For  example,  if  the  water  of  a  stream  be  raised  by  means 
of  a  dam,  so  as  to  wrongfully  flood  a  party's  land  above,  or 
obstruct  with  back-water,  a  mill  situated  higher  up  the 
stream,  while  the  Court  will  not  direct  the  defendant  in 
terms  to  remove  the  dam,  it  will  require  him  to  refrain  from 
overflowing  the  land,  or  obstructing  the  mill,  even  though 
it  be  necessary  to  demolish  the  dam  in  order  to  obey  the 
injunction.  So  if  a  party,  by  means  of  a  dam,  or  canal, 
should  wrongfully  divert  the  water  of  a  stream  from  the 
mill  of  his  neighbor,  clearly  entitled  to  it,  the  Court  would 
restrain  the  continuance  of  the  diversion,  even  though  an 
obedience  to  the  injunction  should  render  it  necessary  to 
remove  the  dam,  or  fill  up  the  canal.  (2  Eden  on  Injunc- 
tions, by  Waterman,  388;  3  Dan.  Ch,  Pr.  1767,  and  notes, 
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last  edition;  Robinson  y.  Lord  Byron,  1  Bro.  Ch.  R.  588; 
Lane  v.  Neivdigate,  10  Ves.  Jr.  192;  Rankin  v.  Suskis807i,  4 
Sim.  6  Eng.  Ch.  13;  Earl  of  Mixborough  v.  Brown,  7  Bev., 
29  Eng.  Ch.  127;  Murdoch's  Case,  2  Bland,  470-1;  Washing- 
fan  University  v.  Greene,  1  Maryland  Ch.  502-4;  N.  E.  J.  R. 
Co.  V.  C.  B.  Co.,  1  Coll.  28  EDg.  Ch.  521;  Spencer  &  Son 
V.  Bir.  R.  Co.,  8  Sim.  8  Eng.  Ch.  193.) 

Under  these  authorities,  by  whatever  name  Judges  may 
see  fit  to  call  the  injunction,  the  defendants  may  be  re- 
strained from  continuing  to  cut  off  and  divert  the  water  in 
question,  even  though  it  should  be  necessary  for  them  to 
fill  up,  or  build  a  water-tight  barrier  across  the  tunnel  to 
accomplish  the  end  sought. 

Upon  the  facts  as  now  presented,  I  think  the  water  is 
wrongfully  diverted  from  complainant's  tunnel  by  means  of 
the  tunnel  of  defendants,  and  that  complainant  is  entitled 
to  a  temporary  injunction  restraining  defendants  from  con- 
tinuing the  diversion,  till  the  rights  of  the  parties  can  be 
more  fully  ascertained. 

For  the  present,  I  will  fix  the  amount  of  the  injunction  bond 
at  $15,000,  with  leave  to  defi  ndants  to  move  to  increase  the 
amount,  at  any  time,  if  this  amount  be  deemed  too  small. 

Let  an  order  be  entered  granting  leave  to  complainant  to 
amend  its  bill  by  striking  out  the  name  of  Glauber  as  a 
defendant,  without  prejudice  to  the  motion  for  an  injunction, 
and  upon  such  amendment  being  made,  and  on  filing  a  bond 
to  be  approved  by  the  Clerk,  or  District  Judge,  in  the  sum 
of  $15,000,  that  a  writ  of  injunction  be  issued  by  the  Clerk 
in  the  form  indicated,  restraining  the  defendants,  their 
attorneys,  agents  and  servants  from  further,  by  means  of 
their  tunnel  or  otherwise,  taking  or  diverting  the  water,  or 
any  portion  thereof,  which  heretofore  flowed  from  coiA- 
plainant's  ledge,  and  from  the  spring  or  point  mentioned  iii, 
the  bill  of  complaint,  about  forty-eight  feet  west  of  said 
ledge,  through  and  owi  of  complainant  s  tunnel,  or  which 
would  flow  into  and  through  said  complainant's  tunnel,  from 
said  sources,  but  for  the  defendants' tunnel;  and  from  re- 
ceiving said  water,  or  any  part  thereof,  into  and  through 
said  defendants'  tunnel,  and  thereby  depriving  the  said 
complainant  thereof,  until  the  further  order  of  the  Court. 
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Frederick  Norman  v.  Pierre  Manciette. 

CiBCuiT  Court,  Distbict  of  Oregon, 
February  22,  1871. 

1 .  Abbest  or  Dkbtob.-  -Time  within  which  to  Chabgb  Bopt  is  Exscution. — 

A  creditor  who  has  caused  the  provisional  arrest  of  an  absconding  debtor 
under  section  106  of  the  Code  (Or.  Code,  161)  has  until  the  time  allowed 
for  a  return  of  an  execution  against  property  to  charge  the  body  of  such 
debtor  in  execution. 

2.  AnscoNDiNa  Dbbtob,    who    i». — An    absconding  debtor  is  one  who  is 

about  to  leave  the  State,  either  openly  or  secretly,  with  intent  to  hinder, 
delay  or  defraud  his  creditors  of  their  just  debts. 

3.  Idem.-  A  debtor  who  is   about  to  remove  from  this  State  without  the 

consent  of  his  creditors  and  without  a  mind  to  return,  is  presumed  to 
be  acting  with  such  intent,  and  prima  facie  he  is  an  absconding  debtor. 

4.  Constitution Aiiirr  of  Law  to  Abbest  and  Impbison. — The  Legislature 

has  power  to  authorize  the  arrest  and  imprisonment  of  such  a  debtor  so 
as  to  enable  his  creditors  to  enforce  the  establishment  and  collection  of 
their  debts  by  legal  proceedings  in  the  tribunals  of  this  State. 

5.  Action  fob  False  Impbisonment. — ^There  can  be  no  recovery  in  an  action 

for  false  imprisonment  when  it  appears  that  the  affidavit  on  which  the 
defendant  procured  the  arrest  of  the  plaintiff  is  sufficient  on  its  face, 
because  then  there  is  no  trespass;  and  if  the  affidavit  be  false,  the  action 
must  be  for  malicious  prosecution,  in  which  both  malice  and  want  of 
probable  cause  must  be  alleged  and  proved. 

6.  Pbobable  Cause. — Damaqes. — In  an  action  for  false  imprisonment,  the 

question  of  probable  cause  is  only  material  in  mitigation  of  damages. 

Before  Deady,  District  Judge. 
0.  P.  Mason,  for  plaintifl:. 
J.  W.  WhaUey  and  M.  W.  Feckheimer,  for  defendant. 

Deady,  J.  On  May  10,  1870,  the  plaintiff  commenced  an 
action  in  the  Circuit  Court  of  Multnomah  County,  against 
the  defendant  and  A.  Labbe  and  John  C.  Work,  for  false 
imprisonment,  wherein  he  laid  his  damages  at  15,000. 

On  July  25,  the  State  Court,  on  the  petition  of  the  de- 
fendant Manciette,  made  an  order  removing  the  cause  as  to 
him  to  this  Court,  on  the  ground  that  the  plaintiff  was  a 
citizen  of  Oregon  and  of  the  United  States,  and  the  defend- 
ant was  an  alien  and  a  subject  of  the  Empire  of  France. 
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On  September  5,  the  defendant  answered  the  complaint  in 
this  Court,  whereby  he  admitted  that  he  caused  the  arrest 
of  the  plaintiflf  as  follows :  That  on  April  6,  1870,  the 
plaintiff  being  indebted  to  defendant,  and  an  action  being 
then  pending  before  Justice  Work,  in  Central  Portland 
Precinct,  to  recover  said  debt,  the  defendant  made  and  filed 
in  said  Justice's  Court  the  following  affidavit,  in  pursuance 
of  which  said  Justice  then  and  there  issued  a  writ  of  arrest 
against  plaintiff,  upon  which  he  was  then  arrested  and  taken 
before  said  Justice,  and  in  default  of  bail  was  by  said  Jus- 
tice committed  to  the  jail  of  the  county,  where  he  remained 
until  he  was  discharged  by  order  of  defendant,  on  April  13. 
The  answer  also  averred,  that  said  affidavit  was  true,  and 
that  the  Justice  had  jurisdiction  to  issue  the  writ,  and  that 
the  proceedings  thereunder  were  regular  and  lawful.  The 
affidavit  is  in  these  words  : 

**P.  Manciette  v.  Fred.  Norman:  I,  P.  Manciette,  being 
first  duly  sworn,  say,  that  I  am  the  plaintiff  above  named; 
that  the  defendant  is  indebted  to  me  in  the  sum  of  (46*, 
upon  an  account  stated  on  or  about  April  5,  1870,  at  which 
time  defendant  promised  to  pay  said  sum  of  $46;  although 
requested,  he  has  failed  to  pay  said  sum  or  any  part  thereof 
and  the  same  is  now  justly  due  and  owing  plaintiff  from 
defendant,  and  that  defendant  is  about  to  leave  the  State  of 
Oregon,  with  intent  to  delay,  hinder  and  defraud  his  cred- 
itors. Wherefore  the  plaintiff  prays  that  a  writ  may  issue 
for  his  arrest  as  in  such  cases  provided. 

On  November  2,  plaintiff  replied  to  the  answer  and  de- 
nied that  the  Justice  had  jurisdiction  to  issue  the  writ  of 
arrest,  as  alleged  in  the  answer,  or  that  the  proceedings 
thereunder  were  regular  and  lawful,  and  alleged  that  the 
plaintiff  was  discharged  from  said  arrest  on  April  13,  by 
order  of  the  Circuit  Court  for  the  county  of  Multnomah, 
State  of  Oregon,  upon  a  writ  of  habeas  corpus  sued  out  by 
said  plaintiff,  and  not  by  the  order  of  said  defendant,  as 
alleged  in  the  answer. 

The  cause  was  tried  at  the  September  term  and  a  verdict 
found  for  defendant.  The  plaintiff  moved  for  a  new  trial, 
upon  the  ground  of  error  in  the  instructions  of  the  Judge  to 
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the  jury.  On  January  17,  1871,  the  motion  was  argued  and 
submitted.  On  the  argument  of  the  motion,  two  points 
were  made  by  counsel  for  plaintiff : 

I.  Admitting  the  legality  of  the  original  arrest,  plaintiff 
was  detained  thereon  one  day  longer  than  he  should  have 
been,  and  for  this  he  was  entitled  to  a  verdict. 

II.  That  the  affidavit  upon  which  the  writ  of  arrest 
issued  is  insufficient  and  therefore  not  a  justification  of  the 
arrest. 

To  understand  the  first  point,  it  is  necessary  to  state  that 
on  the  trial  it  appeared  that  the  action  against  Norman  by 
Manciette  was  commenced  on  April  6 — the  date  of  the  sum- 
mons therein — and  that  on  April  12 — six  days  thereafter — 
judgment  was  given  against  Norman  for  want  of  an  answer. 
By  the  laws  of  this  State,  in  action  in  a  Justice^s  Court,  the 
summons  must  require  the  defendant  to  appear  and  answer 
''at  a  time  and  place  named  therein,  not  less  than  six  nor 
more  than  twenty  days  from  the  date  thereof."  (Or.  Code, 
585.) 

After  judgment  and  return  of  an  execution  against  prop- 
erty unsatisfied,  where  the  defendant  has  been  personally 
arrested,  the  plaintiff  may  have  an  execution  against  his 
body  as  a  matter  of  course  {ItL  210).  The  undertaking  of 
bail  upon  a  provisional  arrest  is  to  the  effect,  that  the  de- 
fendant will  render  himself  amenable  to  the  process  of  the 
Court  during  the  pendency  of  the  action  and  to  such  as  may 
be  issued  to  enforce  the  judgment  given  against  him,  if  any 
{Id,  167).  A  person  confined  in  jail  on  an  execution  in  a  civil 
action  may  be  discharged  therefrom  at  the  end  of  ten  days, 
if  it  appears  to  the  satisfaction  of  a  Judge  or  two  Justices 
that  he  has  no  property  liable  to  an  execution  {Id.  759-60). 

The  question  upon  this  point  is,  therefore,  whether  the 
plaintiff  is  entitled  to  any  and  what  time  after  judgment 
wherein  to  charge  the  defendant  in  execution.  There  is 
no  direct  provision  on  the  subject  in  the  Code.  Under  the 
K.  S.  of  N.  Y.  the  period  of  three  months  was  allowed,  and 
it  seems  that  if  the  ca.  sa,  or  execution  was  sued  out  after 
that  time,  it  was  sufficient,  if  the  defendant  had  not  in  the 
meantime  obtained  a  supersedeas  or  discharge  on  account  of 
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the  plaintiff's  neglect  {Minium  et  al,  v,  Phelps,  3  John.  446.) 
It  appears  that,  at  common  law,  the  practice  was  to  sue  out 
a  ca.  sa,  or  execution  against  the  body  at  any  time  witnin  a 
year  from  the  rendition  of  the  judgment,  and  if  the  defend- 
ant had  been  arrested  provisionally,  upon  a  capias  ad  re- 
spondendiim  he  remained  in  custody  of  the  Sheriff  or  his 
bail  until  he  was  charged  in  execution.  If  the  Code  does 
not  provide  any  particular  time  within  which  the  plaintiff 
must  take  out  execution  against  the  body  of  the  defendant, 
he  must  be  allowed  a  reasonable  time  within  which  to  do 
so — and  certainly  this  is  more  than  one  day.  Again,  it  ap- 
pears from  the  foregoing  citation  froiji  the  Or.  Code,  that 
the  plaintiff  cannot  have  execution  against  the  body  in  any 
case  until  process  against  the  property  of  the  defendant  has 
been  returned  unsatisfied  in  whole  or  in  part.  Now  an  exe- 
cution in  Justice's  court  is  returnable  in  thirty  days  from  its 
date  {Id.  594). 

Taking  these  provisions  of  the  Code  together  and  con- 
struing them  by  the  light  of  the  common  law,  my  conclu- 
sion is  that  the  plaintiff  has,  until  the  return  of  the  execu- 
tion against  the  property,  to  take  out  execution  against  the 
body,  and  that  in  the  meantime  if  the  defendant  has  been 
arrested  provisionally  he  must  remain  in  the  custody  of  the 
Sheriff,  or  his  bail,  or  satisfy  the  judgment.  Nor  does  it 
appear  that  the  plaintiff  can  be  liable  for  false  imprisonment 
for  neglecting  to  give  directions  for  defendant's  discharge, 
when  for  any  reason  he  has  become  entitled  to  it.  The  duty 
of  procuring  the  discharge  under  such  circumstances  de- 
volves on  the  defendant,  himself,  and  if  for  any  cause  he  re- 
mains in  custody  after  his  imprisonment  is  legally  at  an  end, 
it  is  his  own  fault  rather  than  the  plaintiff's.  In  such  a  case 
a  simple  application  to  the  Court  from  which  the  process 
issued  would  procure  his  discharge.  {Russell  et  al,  v.  Cham- 
pion, 9  Wend.  462.) 

But  if  the  position  assumed  by  counsel  for  plaintiff  be  con- 
ceded that  the  one  day's  imprisonment  of  the  plaintiff,  after 
the  entry  of  judgment  was  unauthorized  and  the  defendant 
is  liable  therefor,  I  am  satisfied  that  a  new  trial  should  not  be 
granted  for  that  cause  alone.    A  new  trial  will  not  be  granted 
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merely  to  enable  the  plaintiff  to  recover  nominal  damages, 
and  when  no  just  end  would  be  obtained  by  it.  (Crary  v. 
Sprague,  12  Wend.  47;  HyaU  v.  Wood,  3  John.  241;  Flem- 
ing V.  Gilbert,  Id.  532;  Hunt  v.  Bunell  d  al.,  5  John.  138; 
Hopkins  v.  GimneU,  28  Barb.  537;  McLanahan  v.  2he  Oni- 
versal  L  Co.,  1  Pet.  138;  Hilliard  on  N.  T.,  p.  61;  g  14.) 

From  the  evidence  I  am  satisfied  that  the  plaintiff  sus- 
tained no  appreciable  injury  by  reason  of  this  day's  im- 
prisonment.   At  the  time  of  his  arrest  he  appears  to  have 
been  engaged   by  the  trip  as  a  cook  on  first   one,    and 
then  another  of  the  steamers  running  from  this  port  to  the 
northward.     After  his  discharge  he  appears  to  have  re- 
mainedhere  until  after  the  June  election,  and  was  most  proba- 
bly in  the  employ  of  some  parties  interested  in  the  result  of 
it.      He  does  not  appear  to  have  had  any  credit  or  business 
standing  to  be  injured  by  either  the  arrest  or  detention. 
Upon  the  evidence  at  the  trial  a  jury  would  not  be  warranted 
in  giving  the  plaintiff  anything  beyond  his  actual  damages 
for  this  one  day's  detention  in  prison.    The  indebtedness  is 
admitted.     It  was  for  board  furnished  plaintiff  at  defend- 
ant's restaurant.     The  plaintiff  has  no  right  to  complain  if 
the  defendant  concluded  from   his  broken  promises  and 
equivocal  and  suspicious  conduct  that  the  former  intended 
to  leave  the  country  with  the  intent  to  avoid  the  payment 
of  his  debt.     The  plaintiff  even  refused  at  the  last  moment 
before  the  issuance  of  the  writ  and  his  intended  departure 
on  the  steamer,  to  leave  a  watch  he  had  as  security  for  the 
debt,  and  when  arrested,  instead  of  attempting  to  apply  this 
article  of  property  in  satisfaction  of  the  demand,  as  he  knew 
he  could,  he  hastened  to  pawn  it  with  a  friend,  to  enable 
the  latter  to  help  him  defeat  the  defendant  in  his  attempt  to 
recover  the  sum  due  him.     In  short,  there  is  nothing  in 
the  case  which  tends  to  show  that  the  defendant  acted  from 
malice;  but  on  the  contrary,  the  evidence  is  quite  satisfac- 
tory that  whether  the  arrest  or  subsequent  imprisonment 
were  justifiable  or  not,  the  defendant  had  probable  cause  to 
believe  that  the  plaintiff  was  about  to  leave  the  country  with 
intent  to  defraud  him  of  his  just  dues.    Upon  this  point  the 
motion  for  a  new  trial  must  be  denied. 
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A  question  was  made  by  counsel  for  defendant  that  it  did 
not  appear  that  plaintiff  was  the  person  discharged  on  the 
writ  of  habeas  corpus  as  alleged  in  his  replication. 
Whether  this  be  so  or  not  is  not  material  to  the  defendant. 
There  is  no  proof  that  the  plaintiff  was  discharged  by  his 
order  as  alleged  in  his  answer. 

In  support  of  the  second  point  couns^el  for  plaintiff  con- 
tends that  Section  106,  Sub.  1  of  the  Code  (Or.  Code,  164) 
under  which  this  arrest  was  made  is  in  conflict  with  the 
Constitution  of  the  State  and  therefore  Yoid.  The  section 
in  question  provides  that  the  defendant  may  be  arrested : 

'*In  an  action  for  the  recovery  of  money  or  damages  on 
a  cause  of  action  arising  out  of  contract  when  the  defend- 
ant is  not  a  resident  of  the  State  or  is  about  to  remove 
therefrom:" 

The  Constitution  (Art.  I.  Sub.  19)  declares:  "There  shall 
be  no  imprisonment  for  debt  except  in  cases  of  fraud  and 
absconding  debtors."  This  clause  of  the  Constitution  has 
never  been  construed  by  the  Supreme  Court  of  the  State, 
and  this  Court,  in  this  case,  must  therefore  give  it  such 
construction  as  to  it  appears  proper. 

It  may  be  proper  to  remark  at  the  outset,  that  as  between 
the  State  Constitution  and  the  Legislature  of  the  State,  the 
power  of  the  latter  is  unlimited,  except  when  expressly  re- 
strained by  the  former.  Sub.  19  of  Art.  I  of  the  Constitu- 
tion is  a  limitation  or  restraint  upon  the  power  of  the 
Jjegislature,  over  a  rightful  subject  of  legislation,  and 
therefore  not  to  be  construed  so  as  to  include  cases  be- 
yond its  plain  and  obvious  meaning  and  purpose. 

In  UnUed States  v.  WaUh  (1  Abb.  U.  S.  Eep.  71)  I  held 
that  this  clause  of  the  Constitution  should  be  construed  as 
if  it  read:  "There  shall  be  no  imprisonment  for  debt  aris- 
ing upon  contract  express  or  implied,  except,"  etc.  In  sup- 
port of  this  conclusion  it  was  then  said:  "The  word  debt 
is  of  very  general  use  and  has  many  shades  of  meaning. 
Looking  to  the  origin  and  progress  of  the  change  in  public 
opinion,  which  finally  led  to  the  abolition  of  imprisonment 
for  debt,  it  is  reasonable  to  presume  that  this  provision  in 
the  State  Constitution  was  intended  to  prevent  the  useless 
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and  often  cruel  imprisonment  of  persons  who,  haying  hon- 
estly become  indebted  to  others,  are  unable  to  pay  as  they 
undertook  and  promised.  *  *  General  or  abstract  de- 
clarations in  bills  of  rights  are  necessarily  brief  and  com- 
prehensive in  their  terms.  When  applied  to  the  details  of 
the  varied  affairs  of  life  they  must  be  construed  with  refer- 
ence to  the  causes  which  produced  them  and  the  end  sought 
to  be  obtained.  A  person  who  wilfully  injures  another  in 
person,  property  or  character,  is  liable  therefor  in  damages. 
In  some  sense  he  may  be  called  tlie  debtor  of  the  party  in- 
jured, and  the  sum  due  for  the  injury  a  debt;  but  he  is  in 
fact  a  wrong-doer,  a  trespasser,  and  does  not  come  within 
the  reason  of  the  rule  which  exempts  an  honest  man  from 
imprisonment,  because  he  is  pecuniarily  unable  to  pay  what 
he  has  promised.  For  instance,  a  person  who  wrongfully 
beats  his  neighbor,  kills  his  ox,  or  girdles  his  fruit  trees, 
ought  not  to  be  considered  in  the  same  category  as  an  un- 
fortunate debtor," 

With  this  general  view  of  the  intent  and  purpose  of  the 
Constitution,  I  proceed  to  consider  the  alleged  conflict  be- 
tween it  and  the  statute  under  which  the  plaintiff  was 
arrested. 

For  the  plaintiff  it  is  contended  that  absconding  debtors 
and  debtors  about  to  remove  from  the  State  are  not  in  the 
same  category — ^not  the  same  class  of  persons — that  the 
latter  description  includes  persons  not  within  the  purview 
of  the  first,  and  hence  the  conflict.  Is  the  argument,  or 
rather  the  assumption  upon  which  it  is  founded,  correct? 

And  first,  to  remove,  as  used  in  the  Code,  must  be  con- 
strued not  to  apply  to  a  debtor  who  is  about  to  depart  from 
the  State  with  a  definite  intention  of  returning  within  some 
reasonable  time.  Such  a  debtor  may  be  said  to  be  about 
to  abaeni  himself  from  the  State,  but  not  to  remove  from  it. 
But  a  debtor  who  is  about  to  leave  the  State  without  any 
definite  purpose  to  return,  is  one  who  is  about  to  remove 
from  the  State — to  exchange  this  place  for  another. 

Is  such  a  debtor  an  absconding  debtor  ?  I  think  he  is. 
True,  he  may  not  leave  the  State  clandestinely  or  secretly, 
but  he  withdraws  himself  from  it  without  fulfilling  his  ob- 
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ligations  to  his  creditors  resident  in  it — leaving  his  debts 
behind  him  unsatisfied.  By  such  removal,  whether  public 
or  secret,  his  creditors  are  deprived  of  the  opportunity  of 
realizing  their  demands  by  due  process  of  law  out  of  his 
present  property  or  further  accumulations,  unless  they 
should  go  to  the  trouble,  expense  and  uncertainty  of  pur- 
suing him  into  another  jurisdiction.  The  power  of  the 
Ijegislatare  to  authorize  and  provide  for  arrest  and  impris- 
onment for  debt  is  unlimited  '4n  the  case  of  absconding 
debtors."  The  phrase  *' absconding  debtors,"  grammati- 
cally speaking,  includes  debtors  who  have  actually  ab- 
sconded, as  well  as  those  who  intend  to  do  so.  But  after  a 
debtor  has  left  the  State  he  is  beyond  the  reach  of  its  pro- 
cess, and  for  this  reason,  if  no  other,  the  power  to  imprison 
on  this  account  is  practically  limited  to  the  case  of  debtors 
still  within  the  State.  Yet  it  is  not  to  be  restrained  to  such 
debtors  only  as  may  be  taken  in  the  act  of  stepping  across 
the  State  line,  or  on  to  a  stage  coach,  steamboat  or  railway 
carriage,  that  will  carry  them  beyond  the  process  of  the  law 
in  a  few  hours  or  minutes.  There  is  no  good  reason  why 
the  law  should  be  more  tender  concerning  a  debtor  who  is 
preparing  to  abscond— getting  ready  to  remove  without  pay- 
ing his  debts — than  one  who  is  in  the  act  of  absconding. 
In  either  case  the  end  to  be  obtained  is  the  same.  The 
right  to  imprison  is  a  remedy  given  the  creditor  to  enable 
him  to  prevent  his  debtor  from  permanently  removing  be- 
yond the  jurisdiction  without  his  consent.  But  if  the  cred- 
itor's right  to  this  remedy  does  not  arise  until  the  debtor  is 
actually  in  the  act  of  absconding,  then  in  most  cases  it 
would  prove  to  be  too  late  to  be  of  any  service  to  him.  In 
my  judgment,  from  the  moment  of  taking  the  first  step 
toward  the  contemplated  removal,  without  any  definite  in- 
tention of  returning,  the  debtor  becomes  an  absconding  one; 
and  the  Legislature  has  ample  power  to  prevent  the  accom- 
plishment of  this  purpose,  by  authorizing  and  providing  for 
his  arrest  and  imprisonment  in  such  manner  and  upon  such 
terms  and  conditions  as  it  may  think  best.  Prima  fade,  a 
debtor  who  removes  from  the  State  without  the  consent  of 
his  creditors,  does  so  with  the  intent  to  hinder,  delay  or 
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defraud  them  of  their  just  debts.  True,  a  clandestine  going 
is  a  particular  circumstance  from  which,  in  an  otherwise 
doubtful  case,  it  may  be  reasonably  inferred  that  the  debtor 
is  removing  without  an  infcent  to  return,  and  with  the  intent 
to  hinder,  delay  or  defraud  his  creditors.  But  if  a  removal 
by  a  debtor  from  the  State  can  never  amount  to  an  abscond- 
ing unless  done  or  attempted  in  a  clandestine  or  secret 
manner,  then  if  a  fraudulent  debtor  will  only  have  the 
shrewdness  and  effrontery  to  remove  openly,  he  may  leave 
his  creditors  in  the  lurch  with  impunity. 

This  provisional  arrest  is  only  allowed  to  secure  the  ap- 
pearance and  answer  of  the  debtor  in  the  action  for  the 
recovery  of  the  debt.  If  judgment  is  obtained  against  the 
debtor,  and  he  has  no  property  or  effects  liable  to  execu- 
tion, he  can  procure  his  discharge  and  exemption  from  fur- 
ther imprisonment  on  this  account.  But,  in  the  meantime, 
the  creditor  has  had  an  opportunity  of  obtaining  a  personal 
judgment  against  the  debtor,  which  is  sufficient  to  establish 
his  claim  in  any  country  in  Christendom  to  which  the  debtor 
may  remove.  And  this  is  not  all.  Before  the  debtor  can 
be  discharged  from  imprisonment  upon  an  execution  to  en- 
force such  judgment,  he  may  be  compelled  to  apply  money 
and  valuables  belonging  to  him,  to  its  payment,  which  he 
would  otherwise  fraudulently  and  successfully  conceal  and 
secrete  beyond  the  reach  of  an  ordinary  execution  against 
property.  But  if  a  debtor  is  permitted  to  remove  from  the 
State  with  impunity  without  first  satisfying  his  creditor,  the 
latter  is  thereby  deprived  of  these  and  other  means  given 
by  the  law  of  the  State  to  enforce  the  collection  of  his  debt 
from  a  reluctant  or  dishonest  debtor.  This  being  so,  he  is 
hindered  and  delayed  in  hisdebtif  not  ultimately  defrauded 
out  of  it  by  such  removal.  His  debtor  has  absconded — 
removed  from  the  State  without  performing  his  promise  to 
one  of  its  citizens  according  to  its  legal  obligation. 

To  prevent  this  injury  to  the  creditor,  the  Legislature,  in 
the  exercise  of  its  unlimited  power  to  authorize  imprison- 
ment ''in  case  of  absconding  debtors,'*  has  given  him  the 
right  to  cause  the  provisional  arrest  of  his  debtor  about  to 
remove  from  the  State,  and  I  do  not  find  any  reason  for  con- 
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eluding  that  there  is  any  repugnance  or  conflict  between  its 
act  and  the  Constitution,  but  the  contrary. 

Upon  the  construction  of  the  Constitution  there  can  be 
no  doubt  but  that  the  affidavit  of  the  defendant  was  suffici- 
ent to  justify  the  issuing  the  writ  of  arrest.  Indeed,  it 
would  be  sufficient,  it  seems  to  me,  even  under  the  narrow 
and  limited  construction  which  counsel  for  plaintiff  main- 
tained should  be  given  to  the  phrase — '*in  the  case  of  ab- 
sconding debtors."  It  alleges  that  Norman  being  indebted 
to  Manciette  upon  account  stated  '4s  about  to  leave  the 
State  of  Oregon  with  intent  to  delay,  hinder  and  defraud 
his  creditors."  The  affidavit  for  arrest  need  not  pursue  the 
language  of  the  code.  It  is  sufficient  if  it  contains  terms 
which  are  substantially  equivalent  to  those  of  the  statute. 
To  leave  the  State  is  equivalent  to  remove  from  it.  Pri- 
marily, both  of  these  terms  import  a  withdrawing  therefrom 
without  a  mind  to  return.  But  this  affidavit  goes  farther  and 
alleges  that  such  leaving  or  removal  is  about  to  take  place 
with  intent  to  "hinder,  delay  and  defraud  creditors."  That 
this  expression  is  equivalent  to  an  allegation  that  a  debtor  is 
about  to  abscond  from  the  State,  in  any  or  the  worst  sense 
that  can  be  given  to  that  term,  is  to  my  mind  very  plain. 
Whether  the  debtor  would  have  left  or  absconded  secretly 
or  openly  if  the  creditor  had  not  interposed  and  caused  his 
arrest,  could  not  be  known  to  the  creditor  beforehand,  when 
he  made  this  affidavit.  Nor  was  it  a  material  question  in 
what  manner  he  was  about  to  leave  or  abscond,  but  rather 
for  what  purpose  or  with  what  intention.  The  manner  of 
attempting  the  removal  or  accomplishing  it  is  only  material 
as  tending  to  show  the  object  of  it.  Prima  facia,  a  removal 
.  from  the  State  by  a  debtor,  without  a  mind  to  return,  is  an 
absconding — a  permanent  withdrawing  from  the  State,  while 
his  pecuniary  obligations  to  his  creditors  are  unperformed, 
to  their  prejudice,  hindrance  and  delay. 

The  affidavit  upon  which  the  defendant  caused  the  arrest 
of  the  plaintiff  being  regular  and  sufficient  upon  its  face, 
this  action  for  false  imprisonment  will  not  lie.  In  such 
case  there  is  no  trespass;  but  if  the  arrest  was  wrongful  or 
false  in  fact — ^procured  upon  a  false  allegation,  the  remedy 
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of  the  party  is  an  action  for  malicious  prosecution,  in  which 
he  must  allege  and  prove  both  malice  and  want  of  probable 
cause.  In  this  action  the  question  of  probable  cause  could 
only  have  been  material  in  mitigation  of  damages  in  case 
the  arrest  had  been  held  to  be  a  trespass  because  of  the  in- 
sufficiency of  the  affidavit.  {Sleight  v.  Ogle,  4  E.  D.  Smith, 
445.)  In  this  case  if  the  action  were  for  malicious  prosecu- 
tion, I  should  feel  warranted  in  declaring  upon  the  evidence 
adduced  at  the  trial  that  there  was  neither  malice  or  want  of 
probable  cause. 

Motion  for  new  trial  denied. 


Yellow  Jacket  Silver  Mining  Company  t'. Stephen 
T.Gage,  United  States  Collector  of  Internal 
Eevenue  for  the  District  of  Nevada. 

Circuit  Court,  District  of  Nevada, 
March  1,  1871. 

1.  Who  Liable  as  Assayeb.— A  mining  company  not  assaying  for  others, 
bnt  assaying  its  own  ores,  on  its  own  account  only,  and  not  assaying  any 
bullion  or  amalgam,  is  required  to  pay  a  special  tax  as  assayer,  under 
subdivision  forty -eight  of  section  seventy-nine  of  the  Internal  Revenoe 
Act  of  June  30,  1864,  as  amended  in  1866. 

Before  Sawyer,  Circuit  Judge,  and  Hillyer,  District  Judge. 

The  defendant,  as  Collector  of  Internal  Eevenue  for  the 
District  of  Nevada,  collected  of  plaintiff  a  special  tax  levied 
upon  it  as  an  assayer.  The  tax  was  paid  under  protest,  and 
this  action  brought  to  recover  the  tax  so  collected.  Plaint- 
iff claimed,  that  it  was  not  an  assayer,  under  the  act  of  Con- 
gress, and  not  liable  to  the  tax.  The  facts  are  sufficiently 
indicated  in  the  opinion. 

T,  H.  Williams,  for  plaintiff. 

Jonas  Seely,  TJ.  S.  District  Attorney,  for  defendnnt. 
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Sawyer,  Circuit  Judge.  The  question  to  be  determined 
in  this  case  is,  whether  a  mining  corporation  assaying  its 
own  ores,  simply,  and  assaying  for  itself  and  not  for  others, 
and  not  assayiug  any  bullion  or  amalgam,  is  required  to  pay 
a  special  tax  as  assayer  under  subdivision  forty-eight  of 
section  seventy-nine  of  the  act  of  June  30,  1864,  as  amended 
in  1866. 

The  provision  of  the  statute  is  as  follows  : 

"Assayers,  assaying  gold  and  silver,  or  either,  of  a  value 
not  exceeding  in  one  year  two  hundred  and  fifty  thousand 
dollars,  shall  pay  one  hundred  dollars,  and  two  hundred 
dollars  when  the  value  exceeds  two  hundred  and  fifty  thou- 
sand dollars  and  does  not  exceed  five  hundred  thousand 
dollars,  and  five  hundred  dollars  when  the  value  exceeds 
five  hundred  thousand  dollars.  Any  person  or  persons  or 
corporation,  whose  business  or  occupation  it  is  to  separate 
gold  and  silver  from  other  metals  or  mineral  substances 
with  which  such  gold  or  silver,  or  both,  are  alloyed,  com- 
bined or  united,  or  to  ascertain  or  determine  the  quantity 
of  gold  or  silver  in  any  alloy  or  combination  with  other 
metals,  shall  be  deemed  an  assayer."  (14  St.  at  Large, 
121.) 

It  will  be  observed,  that  the  statute,  in  the  latter  clause 
of  this  provision,  defines  the  term  assayer,  as  used  in  the 
act,  and  it  is  necessary  to  ascertain  what  is  intended  to  be 
embraced  by  this  definition.  The  statute  says  nothing  about 
separating  gold  and  silver  from  other  metals  for  fee  or  re- 
ward, or  for  parties  other  than  the  party  engaged  in  assay- 
ing. There  is,  then,  no  such  express  limitation  to  assaying 
for  others,  or  for  fee  or  reward;  and  if  it  was  intended  to  so 
limit  the  term,  the  limitation  must  be  derived,  as  a  neces- 
sary inference,  from  some  other  provision  of  the  statute,  or 
from  the  whole  statute,  reading  the  difierent  parts  in  con- 
nection with  each  other.  After  a  careful  examination  of  the 
numerous  sections  of  the  act,  we  find  nothing  to  afford  a 
reasonable  inference  that  such  limitation  was  intended.  It 
seems  evident  that  Congress  designed  to  tax  most  of  the 
ordinary  occupations  of  the  people,  whether  pursued  by  the 
respective  parties  on  their  own  account,  or  for  others  for 
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fee,  or  reward.  When  the  occupation  taxed  is  intended  to 
be  limited  to  acts  performed  for  others,  or  for  a  fee,  or  re- 
ward, Congress  has  so  expressed  it  in  language  not  to  be 
misunderstood.  In  some  cases  both  are  mentioned;  thus, 
in  the  eighth  subdivision,  the  definition  of  a  livery  stable 
keeper  includes  both  those  who  **keep  horses  for  hire,"  and 
who  "keep,  feed,  or  board  horses  for  others."  The  ninth 
includes  in  the  definition  of  brokers,  those  who  negotiate 
sales  and  purchases  for  "themselves  or  others."  Those 
who  do  business  on  their  own  account  are  clearly  taxed  in 
many  cases.  See  subdivision  12  etseq.  16,  17;  d  seq,  30, 
31,  33.  Under  subdivision  30,  auctioneers  are  taxed,  and 
declared  to  be  persons  "whose  business  it  is  to  offer  prop- 
erty at  public  sale  to  the  highest  and  best  bidder."  There 
can  be  no  doubt  that  this  would  include  those  whose  busi- 
ness is  to  regularly  sell,  in  the  mode  indicated,  their  own, 
as  well  as  others',  property.  Subdivision  forty-three  ex- 
pressly limits  the  definition  of  lawyers  to  those  "who  for 
fee,  or  reward,  shall  prosecute,"  etc.  So  subdivisions  forty- 
four  and  fifty,  and  others,  contain  similar  limitations;  and 
section  eighty-one  is  adopted,  apparently,  for  the  express 
purpose  of  limiting  the  meaning  of  the  definition  given  in 
other  sections,  so  that  parties  embraced  in  the  general  lan- 
guage of  such  sections  shall  not  be  held  liable  to  a  tax  for 
certain  specified  matters  pertaining  to  their  own  business. 
Thus,  it  is  manifest,  that,  when  the  tax  is  intended  to  be 
imposed  only  on  those  who  perform  the  act  indicated  for 
others,  for  hire,  fee,  or  reward,  Congress  has  had  no  diffi- 
culty in  finding  apt  words  to  express  that  intention. 

And  section  seventy-six  provides,  "that  in  every  case 
where  more  than  one  of  the  pursuits,  employments  or  occu- 
pations hereinafter  described  shall  be  carried  on  in  the  same 
place  by  the  same  person  at  the  same  time,  except  as  hereinafter 
provided,  the  tax  shall  be  paid  for  each  according  to  the  rate 
prescribed,  etc.  So  the  fact  that  the  plaintiff  is  subject  to  pay 
a  miner's  tax  under  subdivision  forty-nine,  does  not  mili- 
tate against  the  idea  that  it  can,  also,  be  subject  to  a  tax, 
as  assayer,  under  subdivision  forty-eight.  Indeed,  it  seems 
to  contemplate  this  very  case,  of  a  party  engaged  in  both 
occupations  as  a  part  of  his  business. 
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These  two  provisions  relating  to  assayers  and  miners  are 
closely  connected  in  the  same  section,  and  in  consecutive 
subdivisions,  so  that  Congress,  necessarily,  had  its  attention 
called  to  both  occupations  at  the  same  time,  and,  if  it  had 
intended  to  exclude  from  the  tax,  assaying  for  himself, 
when  performed  by  the  miner,  as  a  branch  of  his  business 
of  mining,  Congress  could  scarcely  have  failed  to  express 
that  intent  in  terms,  when  the  two  branches  of  the  business 
were,  necessarily,  brought  to  its  notice  in  such  intimate 
relations. 

When  the  plaintiff  as  a  part  of  its  business  is  engaged  in 
''assaying  iteown  ore/'  it  is  separating  the  "gold  and  silver 
from  other  metals  or  mineral  substances  with  which  such 
gold  or  silver  is  alloyed,  combined  or  united,"  etc.,  and 
this  is  within  the  express  terms  of  the  statutory  definition 
of  an  assayer. 

We  think  the  plaintiff  is  an  assayer,  within  the  meaning 
of  the  statute,  and  subject  to  the  tax  imposed  therein,  and 
that  the  defendant  must  have  judgment;  and  it  is  so  ordered. 


Christian  Hanson  v.  Frank  Fowle  and  A.  F. 

.  Turner. 

DiSTBiOT  Court,  District  op  Oregon, 
March  1,  1871. 

1.  Impbibonmient  70B  DsBT  IN  Admibalty  Suitb.— The  act  of  March  2, 1867 

(14  Stat.  543),  adopting  the  State  law  concerning  "modifications,  con- 
ditions and  restrictions  upon  imprisonment  for  debt "  does  not  apply  to 
process  in  Admiralty  suits. 

2.  Idem.— The  act  of  August  23,  1842  (5  Stat.  617),  gave  the  Supreme 

Court  full  authority  to  regulate  the  process  and  forms  of  proceedings  in 
suits  of  Admiralty,  and  it  will  not  be  presumed  that  Congress  intended 
to  change  the  rule  prescribed  by  that  Court  upon  the  subject  of  impris- 
onment on  process  in  Admiralty  and  adopt  the  State  law,  unless  it  is 
explicitly  so  proTided. 

3.  C1.AIM  FOB  Damaoxs  fob  Injubt  to  Pkbson  not  a  Claim  tob  a  Dbbt.— An 

action  to  TCooYer  damages  for  an  injury  to  the  person  with  force,  is  not 
33 
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an  action  to  recover  a  deht,  and  the  claim  for  such  damages  is  not  a 
claim  for  a  debt,  within  the  meaning  of  that  term  as  used  in  the  act  of 
1867  (Ad.  Bnle  48,  or  Sub.  19  of  Art.  1  of  the  State  Constitution)— at 
least  until  it  is  changed  or  merged  in  a  jadgment  for  a  sum  certain. 
4.  At  GoAfMON  Law. — At  common  law,  a  capias  lay,  both  before  and  after 
judgment  in  actions  for  injuries  committed  with  force,  but  not  otherwise, 
until  the  statute  of  Marlbridge  (52  Hen,  III.  0.  23,  and  Westminster  2, 
13Edw.  I.  C.  11,  etc.) 

Before  Deady,  District  Judge. 

This  suit  was  commenced  January  30,  1871.  The  libel 
charges  that  in  August,  1870,  while  on  a  voyage  from  New- 
port, Wales,  to  this  port,  in  the  American  brig  Madawasca, 
the  defendant  Turner  being  then  second  mate  on  said  brig, 
in  the  presence  and  with  the  consent  of  the  defendant 
Fowle,  who  was  then  master  of  the  same,  did,  without  cause, 
beat  the  libellant,  a  seaman  on  said  brig,  with  a  capstan  bar 
and  otherwise,  and  thereby  fractured  his  left  arm,  and  other- 
wise injured  said  libellant,  to  his  damage,  $2,000. 

Upon  reading  and  filing  the  libel,  an  order  was  made  at 
Chambers,  allowing  a  warrant  of  arrest  to  issue  against  the 
defendants,  in  pursuance  of  the  S.  0.  Admiralty  Bules  2, 
7  and  48.  Upon  this  process  the  defendants  were  arrested. 
Fowle  gave  bail,  but  Turner  was  committed  to  jail  for  want 
thereof. 

Separate  motions  or  exceptions  were  afterward  made  or 
taken  by  each  defendant  to  vacate  the  order  allowing  the 
warrant,  or  to  set  aside  the  proceeding  and  process  as  irreg- 
ular. 

On  February  11,  these  motions  were  argued  and  submit- 
ted together. 

Theodore  Bu7*mister,  for  libellant. 

J.  W.  Wkalley,  for  defendant  Turner. 

Orland  Humason,  for  defendant  Fowle. 

Deady,  J.  Section  106  of  the  Code  prohibits  arrest  in 
an  action  at  law,  except  in  certain  cases  therein  specified. 
Subdivision  1  of  said  section  author  Z3s  an  arrest  of  ade- 
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fendant  in  an  action  for  damages  "for  any  injury  to  the 
person."  Section  107  of  the  Code  prescribes  the  mode  or 
conditions  of  obtaining  a  writ  of  arrest  in  the  cases  specified 
in  section  106  (Or.  Code,  164^5).  Substantially  these  con- 
ditions are,  that  the  facts  authorizing  the  arrest  shall  appear 
by  affidavit,  and  that  the  party  asking  the  writ  shall  file  an 
undertaking,  with  sureties,  to  the  effect  that  they  will  pay 
defendant  all  damages  which  he  may  sustain  by  reason  of 
the  arrest. 

Bules  2  and  7  of  the  S.  C.  Admiralty  Bules,  adopted  at  the 
term  of  December,  1844,  authorizes  an  arrest  in  all  suits  in 
personam/hxit  rule 48,  adopted  at  the  term  of  December,  1850, 
"abolishes  imprisonment  for  debt"  on  admiralty  process 
in  all  cases  where  it  is  abolished  upon  similar  or  analogous 
process  by  the  laws  of  the  State  where  the  Court  is  held. 
It  seems  that  this  rule  is  not  deemed  to  adopt  the  conditions 
and  restrictions  imposed  upon  the  right  to  arrest  a  defend- 
ant by  the  State  law.  It  simply  adopts  the  law  of  the  State 
prescribing  the  instances  or  cases  in  which  an  arrest  is 
allowed,  leaving  the  national  Courts  to  pursue  their  own 
mode  of  proceeding  in  the  premises.  (2  Conkling's  Ad. 
136-6.) 

Upon  this  understanding  of  the  law  and  the  rules  appli- 
cable to  the  subject,  the  order  allowing  the  warrant  of  arrest 
in  this  suit  was  made,  and  the  warrant  issued  without  the 
libellant  first  filing  the  undertaking  to  the  defendants. 

It  is  now  contended  by  counsel  for  the  motion,  that  the 
act  of  March  2,  1867  (14  Stat.  534),  entitled,  "An  act  sup- 
plementary to  the  several  acts  of  Congress  abolishing  im- 
prisonment for  debt,"  applies  to  process  in  admiralty  pro- 
ceeding, and  that  therefore  this  warrant  was  improperly 
issued,  because  the  libellant  had  not  first  performed  the 
conditions  imposed  by  section  107  of  the  Code  upon  plaint- 
iff's right  to  have  a  defendant  arrested  in  a  similar  case.  If 
the  premises  are  correct,  the  conclusion  follows. 

The  act  of  1867  provides  :  "That  whenever,  upon  mesne 
process  or  execution  issuing  out  of  any  of  the  Courts  of  the 
United  States,  any  defendant  therein  is  arrested  or  impris- 
oned, he  shall  be  entitled  to  discharge  from  such  arrest  or 
imprisonment  in  the  same  manner  as  if  he  was  so  arrested 
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or  imprisoned  on  like  process  of  the  State  Courts  in  the 
same  district.  And  the  same  oath  may  be  taken,  and  the 
same  length  of  notice  thereof  shall  be  required,  as  is  pro- 
vided by  such  State  laws;  and  all  modifications,  conditions 
and  restiictions  upon  imprisonment  for  debt,  now  existing 
by  the  laws  of  any  State,  shall  be  applicable  to  the  process 
issuing  out  of  the  Courts  of  the  United  States,  therein,  and 
the  same  course  of  proceeding  shall  be  adopted  as  now  are 
or  may  be  in  the  Courts  of  such  State.  But  all  such  pro- 
ceedings shall  be  had  before  some  one  of  the  Commission- 
ers appointed  by  the  United  States  Circuit  Court  to  take 
bail  and  affidavits." 

The  acts  to  which  this  purports  to  be  supplementary  are 
those  of  February  28,  1839,  and  January  4,  1841  (5  Stat. 
321,  410) ;  and  taken  together,  they,  in  effect,  abolish  im- 
prisonment for  debt  on  process  issuing  out  of  any  Court  of 
the  United  States,  in  all  cases  whatever  where,  by  the  laws 
of  the  State  in  which  the  said  court  shall  be  held,  imprison- 
ment for  debt  has  been  or  shall  liereafter  be  abolished;  and  also 
provided,  that  where,  at  the  date  of  the  first  named  act, 
imprisonment  for  debt  was  allowed  upon  conditions  and 
restrictions,  it  should  be  allowed  in  like  manner  in  the 
United  States  Courts. 

The  provision  in  regard  to  conditions  and  restrictions 
upon  the  allowance  of  an  arrest  not  being  prospective,  do 
not  adopt  the  laws  of  any  State  on  that  branch  of  the  sub- 
ject, passed  since  February  28,  1839.  It  was  also  held, 
that  these  acts  did  not  apply  to  debtors  of  the  United  States 
( United  States  v.  Hetves^  Crabbe,  307) ;  nor  to  process  in  per- 
sonam  issuing  out  of  the  Admiralty  Courts  {Gardner  v.  ifeoac- 
«o?i,  1  Abb.  Ad.  R.  141;  Gaines  v.  Travis,  Id.  422). 

Taken  literally  and  construed  without  reference  to  any 
consideration  beyond  that  appearing  upon  the  face  of  the 
statute,  there  is  no  reason  to  suppose  that  Congress  did  not 
intend  the  acts  of  1839  and  1841  to  apply  to  process  in  suits 
in  admiralty,  and  with  equal  reason,  the  same  may  be  said 
of  the  act  of  1867.  Yet  Mr.  Justice  Betts,  in  1848  and 
1849,  in  the  cases  above  cited  (1  Abb.  Ad.  R.  141,  422)  de- 
liberately held  the  contrary,  and  I  am  satisfied  to  follow  his 
conclusion,  until  Congress  shall  otherwise  explicitly  provide. 
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From  the  foundation  of  this  government,  in  all  legislation 
concerning  the  process  and  proceedings  in  the  National 
Courts,  Congress  has  never  confounded  the  three  different 
and  distinct  branches  or  heads  of  jurisdiction,  known  as 
Common  Law,  Equity  and  Admiralty.  The  process  acts  of 
1789,  1792,  1793  (1  Stat.  93,  275,  335),  and  1828  (4  Stat. 
278),  all  uniformly  provide  that  the  forms  of  writs,  execu- 
tion and  other  process,  and  the  forms  and  modes  of  pro- 
ceeding in  suits  of  Admiralty  jurisdiction  shall  be  according 
to  the  rules  and  usages  which  belong  to  Courts  of  Admiralty 
as  contradistinguished  from  those  of  common  law.  These 
acts,  except  the  first  one  (which  was  only  temporary),  also 
provide  that  these  forms  and  modes  of  proceeding  are  sub- 
ject to  such  alterations  and  additions  as  the  Courts  of 
Admiraliy  might  deem  expedient,  '*or  to  such  regulations 
as  the  Supreme  Court  of  the  United  States  shall  think 
proper  from  time  to  time  by  rule,  to  prescribe  to  any  Cir- 
cuit or  District  Court  concerning  the  same. 

By  the  act  of  August  23,  1842  (5  Stat.  517),  the  Supreme 
Court  was  empowered  to  regulate  the  whole  subject  of  pro- 
cess and  proceedings  in  Courts  of  Admiralty.  This  was  an 
extension,  probably,  of  the  power  already  conferred  upon 
that  Court  by  the  above  cited  acts  of  1792,  1793  and  1828. 
In  pursuance  of  this  authority  the  Supreme  Court  made 
rules  2,  7  and  48,  regulating  imprisonment  on  Admiralty 
process,  under  which  the  arrest  in  this  case  was  made. 

Under  this  state  of  statutes,  rules  and  decisions,  all  of 
which,  it  must  be  presumed,  were  well  known  to  Congress 
at  that  time,  I  do  not  think  it  reasonable  to  conclude  that 
it  was  the  intention  of  the  act  of  1867  to  modify  the  act  of 
1842— -change  the  rules  of  the  Supreme  Courts  and  so  far, 
withdraw  the  subject  from  its  authority.  If  so,  it  seems  to 
me,  that  process  in  Admiralty  would  have  been  explicitly 
mentioned;  particularly  when  it  was  so  well  known  that 
similar  language  in  the  former  statutes  on  the  subject  of 
imprisonment  for  debt  had  been  construed  by  the  Courts 
not  to  include  Courts  of  Admiralty.  On  the  other  hand, 
substantial  reasons  can  be  assigned  for  the  passage  of  the 
act  of  1867,  without  including  that  of  the  regulation  of  im* 
prisonment  upon  Admiralty  process. 
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The  first  half  of  the  act  has  no  application  to  the  ques- 
tion before  the  Court  in  any  view  of  the  subject.  It  only 
regulates — by  adopting  the  law  of  the  State  upon  the  sub- 
ject— the  discharge  of  persons  already  imprisoned  for  any 
cause,  on  process  issuing  out  of  the  National  Courts.  For 
instance,  by  the  law  of  this  State  a  person  imprisoned  on 
execution — ^after  judgment — ten  days,  may  be  finally  dis- 
charged from  such  imprisonment  if  he  makes  it  appear  that 
he  has  no  property  liable  to  execution.  (Or.  Code,  759.) 
The  effect  of  this  provision,  at  least,  is  to  enable  a  person 
imprisoned  on  execution  in  a  common  law  action  in  this 
Court,  to  obtain  a  final  discharge  therefrom,  upon  the  same 
terms  and  conditions  that  he  could  in  a  similar  action  in  a 
State  Court;  and  this  was  not  so  held  or  understood  before. 
(CcUhertoood  et  cd.  v.  Gopete  et  al.,  2  Curt.  C.  C.  94;  In  re 
Freeman,  Id.  493,  and  cases  there  cited).  The  latter  clause 
of  the  act  obviates  or  provides  for  a  difficulty  which  had 
frequently  arisen  in  the  administration  of  the  State  laws 
regulating  "executions  and  other  final  process"  adopted 
by  Section  3  of  the  Process  Act  of  1828  (see  In  re  Freeman, 
cited  above),  by  providing  that  the  proceedings  to  obtain  a 
discharge  shall  be  had  before  a  Commissioner  of  the  Cir- 
cuit Court,  rather  than  the  State  officer  as  provided  by  the 
State  law. 

The  middle  clause  which  adopts  the  State  law  concerning 
"modifications,  conditions  and  restrictions  upon  impris9n- 
ment  for  debt,"  was  called  for  or  suggested,  at  least  as  to 
the  "conditions  and  restrictions,"  by  the  well  known  fact, 
that  the  acts  of  1839  and  1841,  to  which  it  is  supposed  this 
is  supplementary,  had  in  this  respect  been  construed  to  be 
not  prospective.  Since  the  date  of  the  first  of  these  acts, 
serious  changes  have  been  made  on  the  subject  in  the  States 
then  in  the  Union,  while  as  to  the  States  since  admitted, 
they  did  not  apply  at  all.  If  the  phrase  "modifications 
upon  imprisonment"  is  construed  to  be  something  more 
than  cumulative  upon  the  terms  "conditions  and  restric- 
tions "  immediately  following,  and  to  have  a  distinct  fMid  in- 
dependent operation  in  regard  to  the  subject — "imprison- 
ment for  debt" — then  it  was  probably  inserted  in  the  act  to 
meet  and  obviate  the  construction  given  to  the  acts  of  1839 
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and  1841,  in  Catherwood  et  al.  v.  Gopete  et  al.,  and  In  re  Free- 
man, supra,  where  it  was  held  that  these  acts  did  not  adopt 
a  law  of  the  State  which,  instead  of  abolishing  imprison- 
ment for  debt,  only  modified  it  and  allowed  it  in  certain 
cases. 

In  addition  to  these  considerations  in  support  of  the  con- 
clusion that  the  act  of  1867  was  not  intended  to  apply  to 
process  in  admiralty,  weight  should  be  given  to  the  mani- 
fest impropriety  of  subjecting  imprisonment  on  such  a  pro- 
cess to  all  the  yarient  and  varying  conditions  and  restric- 
tions which  may  be  imposed  from  time  to  time  upon  im- 
prisonment for  debt  in  common  law  actions,  which  mainly 
arise  between  citizens  of  the  same  State,  by  the  Legislatures 
of  the  several  States.  By  the  constitution,  Admiralty  Courts 
cannot  exist  in  the  States.  Their  laws  imposing  conditions 
and  restrictions  upon  imprisonment  for  debt  are  not  framed 
with  a  view  to  the  exigencies  of  the  class  of  persons  who 
constitute  the  suitors  in  such  courts,  or  the  nature  of  the 
controversies  over  which  they  have  jurisdiction.  If  a 
sailor  arriving  in  a  strange  port  must  in  all  cases  give 
security  in  the  amount  claimed,  before  he  could  arrest  an 
officer  of  the  ship  in  a  suit  for  a  wanton  and  serious  in- 
jury to  the  person,  it  would  generally  operate  as  a  denial  of 
justice  to  this  class  of  persons.  Under  such  circumstances 
the  defendant,  ''if  sued  without  arrest,  would  find  a  sub- 
stantial defense  in  a  fair  wind  and  open  sea."  (Ben.  Ad. 
232.) 

True,  if  no  restrictions  are  imposed  upon  the  right  to 
arrest  a  defendant,  serious  injury  may  be  done  to  an  inno- 
cent party  by  an  irresponsible  or  transient  libellant.  But  a 
Court  of  Admiralty  is  best  calculated  to  judge,  under  what 
circumstances  and  to  what  extent  to  impose  restrictions 
upon  the  issuance  of  a  warrant  of  arrest.  Probably,  as  a 
rule,  security  should  be  first  given  for  any  damage  which 
the  defendant  may  sustain- if  the  arrest  should  prove  wrong- 
ful; but  when  it  appears  that  the  libellant  is  unable  to  give 
such  or  any  security,  and  prays  an  arrest  of  the  defendant 
for  some  prescribed  cause  of  arrest,  the  warrant  might  issue 
subject  to  the  right  of  the  defendant  to  give  bail,  or  demand 
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and  have  an  immediate  inquiry  before  a  commissioner,  to 
ascertain  whether  or  not  there  is  probable  cause  of  suit  and 
arrest.  If  upon  the  examination  of  the  case  the  commis- 
sioner should  conclude  that  there  was  probable  cause,  he 
should  endorse  that  fact  upon  the  warrant,  which  should 
thereafter  be  deemed  equivalent  to  security,  or  otherwise 
he  should  order  the  defendant  discharged. 

Again  Admiralty  jurisdiction  is  given  by  the  constitution 
exclusively  to  the  United  States,  and  the  Supreme  Court  is 
the  ultimate  judge  of  the  limits  of  this  jurisdiction.  Courts 
of  Admiralty  or  in  some  sense  international  and  inter-State 
Courts,  and  for  these  reasons  as  well  as  others,  the  r^ula- 
tion  of  their  process  and  proceedings  seems  so  appropriately 
to  belong  to  the  Supreme  Court,  and  is  so  foreign  to  the 
genius  and  spirit  to  the  local  laws  of  the  States,  that  it  is 
not  to  be  inferred  without  very  good  reason,  if  not  explicit 
declaration,  that  Congress  after  confiding  this  authority  to 
that  tribunal  by  the  act  of  1842,  intended  to  take  it  away  by 
the  act  of  1867  in  the  mere  matter  of  ^'modifications,  con- 
ditions and  restrictions  upon  imprisonment  for  debt," 
and  give  it  to  the  States,  in  proceedings  which  for  the  most 
part  arises  not  between  citizens  of  the  State,  but  between 
non-residents,  strangers  and  aliens.  {The  SL  Latm-ence,  1 
Black.  528.) 

Nor  is  it  admitted  that  this  warrant  of  arrest  issued  without 
the  facts  necessary  to  authorize  an  arrest  first  appearing  by 
affidavit  as  required  by  sec.  107  of  the  Or.  Code.  The  hbel 
being  verified  and  the  cause  of  suit  and  arrest  being  identi- 
cal, the  facts  authorizing  the  issuance  of  the  warrant  did  ap* 
pear  from  the  written  oath  of  the  libellant — his  affidavit. 
In  United  Stales  v.  WaUhy  supra,  this  Court  held  that  when 
the  cause  of  arrest  was  sufficiently  set  forth  in  the  com- 
plaint, a  separate  affidavit  as  to  these  facts  is  not  necessary 
io  authorJan  arrest. 

Counsel  for  defendant  Turner  seeks  to  distinguish  this 
case  from  that,  because  in  the  re-enactment  of  Section  107 
in  1865,  so  as  to  allow  the  writ  to  be  issued  by  the  clerk 
without  a  judge's  order,  the  wording  of  the  section  was  so 
changed  in  this  respect,  that  instead  of  simply  requiring  the 
facts  to  appear  by  affidavit  when  the  writ  is  allowed,  with- 
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ont  reference  to  the  time  of  its  filing  as  before,  it  read  that 
the  affidavit  for  the  arrest  should  be  ''filed  after  the  com- 
mencement of  the  action,"  and  therefore  after  the  filing  of 
the  complaint,  and  therefore  it  must  be  something  different 
and  in  addition  to  the  complaint.  This  is  an  extremely  fine 
point,  and  rests  wholly  upon  the  letter  of  the  statute,  with- 
out giving  any  consideration  to  the  reason  or  purpose  of  it. 
A  provisional  arrest  is  not  allowed  before  the  commence- 
ment of  an  action  nor  after  judgment  therein.  These  are 
the  limits  within  which  the  proceedings,  including  the  fiUng 
of  the  affidavit,  for  a  provisional  arrest  must  be  taken;  and 
for  all  practical  purposes  an  affidavit  filed  with  the  com- 
plaint— at  the  same  time — and  upon  which  the  writ  is  after- 
ward allowed  is  within  the  statute.  No  importance  is  given 
by  the  section  to  its  being  filed  any  perceptible  time  after 
the  complaint.  The  time  between  the  commencement  of 
the  action  and  the  judgment  is  given  for  the  convenience  of 
the  plaintiff,  and  to  enable  him  to  procure  the  arrest  at  any 
time  before  judgment,  if  cause  should  arise  in  the  progress 
of  the  action.  So  far,-  the  purpose  is  to  prohibit  or  prevent 
the  allowance  of  the  writ  before  the  commencement  of  the 
action,  and  nothing  more.  This  being  so,  a  verified  com- 
plaint may  very  properly  be  considered  both  a  complaint 
and  an  affidavit,  and  if  the  facts  contained  in  it  justify  an 
arrest,  it  is  sufficient  for  that  purpose. 

Counsel  for  defendants  also  argued  that  an  arrest  for  an 
injury  to  the  person  was  not  allowed  by  the  law  of  this 
State,  and  therefore  this  arrest  was  not  even  within  the  au- 
thority of  Admiralty  Bide  48.  Of  course,  counsel  admits 
that  Sub.  1  of  Section  106  above  cited,  provides  for  an 
arrest  of  the  defendant  in  an  action  for  damages  for  an  in- 
jury to  the  person,  but  he  contends  that  this  provision  of 
the  section  is  in  conflict  with  Sub.  19  of  Art.  I.  of  the  Con- 
stitution of  the  State,  which  declares:  ''There  shall  be  no 
imprisonment  for  debt,  except  in  cases  of  fraud  and  ab- 
sconding creditors."  In  United  States  v.  Walsh,  supra^  it 
was  held  that  this  clause  of  the  Constitution  should  be  con- 
strued as  if  it  read:  "There  shall  be  no  imprisonment  for 
debt,  arising  upon  contract  express  or  implied,  except/'  etc. 
In  support  of  this  conclusion,  the  Court  said: 
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''General  or  abstract  declaratioss  in  bills  of  rights  are 
necessarily  brief  and  comprehensive  in  their  terms.  When 
applied  to  the  details  of  the  varied  affairs  of  life,  they  must 
be  construed  with  reference  to  the  causes  which  produce 
them,  and  the  end  sought  to  be  obtained.  A  person  who 
wilfully  injures  another  in  person,  property  or  character,  is 
liable  therefor  in  damages.  In  some  sense  he  may  be  called 
the  debtor  of  the  party  injured,  and  the  sum  due  for  the 
injury,  a  debt;  but  he  is  in  fact  a  wrong-doer,  a  trespasser, 
and  does  not  come  within  the  reason  of  the  rule  which  ex- 
empts an  honest  man  from  imprisonment,  because  he  is 
pecuniarily  unable  to  pay  what  he  has  promised.  For  in- 
stance, a  person  who  wrongfully  beats  his  neighbor,  kills 
his  ox  or  girdles  his  fruit  trees,  ought  not  to  be  considered 
in  the  same  category  as  an  unfortunate  debtor.'* 

And  this  accords  with  the  course  of  the  common  law, 
which  did  not  give  process  against  the  body  either  before 
or  after  judgment  only  in  actions  for  wrongs  accomplished 
with  force;  it  being  a  rule  that  in  actions  m  ei  armis  a  capias 
lay,  and  when  a  capias  lay  in  process  a  capias  ad  saHs/aden- 
dura  lay  after  judgment.  Afterwards  a  capias  was  given  in 
actions  of  account  by  the  statute  of  Marlbridge,  52  Hen. 
III.  C.  23,  and  Westminster  2,  12  Edw.  I.,  C.  11;  in  debt 
and  detinue  by  Statute  25  Edw.  III.,  C.  17;  in  case  by 
Statute  19  Hen.  VII.,  C.  9;  and  in  annuity  and  covenant 
by  the  Statute  of  23  Hen.  VHI.,  0.  14,  3  Black.  Com.  281; 
1  Attorneys  Prac.  K.  B.  280. 

To  conclude,  the  motion  must  be  denied,  because: 

I.  That  portion  of  the  act  of  1867  which  adopts  the  State 
law  concerning  the  *' modifications,  conditions  and  restric- 
tions upon  imprisonment  for  debt,"  does  not  apply  to  pro- 
cess in  suits  in  Admiralty. 

II.  The  suit  of  the  libellant  is  not  to  recover  a  debt  with- 
in the  meaning  of  that  term  as  used  in  the  Admiralty  Bole 
48  of  the  act  of  1867,  or  the  constitution  of  the  State,  at 
least  until  it  shall  ripen  into  a  decree  for  a  sum  of  money 
certain,  but  to  recover  damages  for  an  injury  to  the  person 
with  force,  for  which  the  defendant  might  be  arrested  imder 
Admiralty  Bules  2  and  7,  whether  the  State  law  allowed  an 
arrest  in  such  cases  or  not. 
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The  United  States  v.  G.  B.  Howard. 

Same  v.  Same. 

District  Court,  District  of  Oregon, 
March  13,  1871. 

1.  Indictmbnt  fob  Violation  or  Intbbnal  Rktenub  Laws. — An  indictment 

which  charges  a  defendant  with  carr>'ing  on  the  business  of  a  retail 
liquor  dealer  without  payment  of  a  special  tax  at  a  certain  place,  con- 
tinuously between  certain  dates,  is  sufficient  without  stating  the  means 
or  circumstances  by  which  he  became  such  retail  dealer. 

2.  Idem. — All  perions  who  deal  in  tobacco  are  not  liable  to  pay  a  special 

tax,  and  therefore  an  indictment  which  charges  that  a  person  was  a 
dealer  in  tobacco  without  paying  the  special  tax,  is  not  sufficient,  but 
the  indictment  should  also  show  that  he  was  such  a  dealer  as  is  required 
to  pay  such  tax. 

3.  Idem. — ^A  person  for  the  time  being  in  the  possession  and  control  of  a 

billiard  table,  in  a  place  or  building  open  to  the  public,  is  prima  facie 
the  proprietor  of  a  billiard  room,  and  liable  to  pay  the  special  tax  there- 
for, eyen  if  the  general  property  and  ultimate  control  of  the  table  or 
place,  or  either  of  them,  be  in  some  one  else. 

4.  Idem. — An  allegation,  that  a  party  carried  on  the  business  of  keeping  a 

billiard  table  in  a  particular  building,  although  unskillful  pleading,  is 
equivalent  to  an  allegation  that  he  kept  a  billiard  room  and  was  the  pro- 
prietor thereof. 

Before  Deady,  District  Judge. 
John  C.  Cartwright,  for  plaintiff. 

Erasmus  D,  ShaUuck  and  Richard  TViUiamSy  for  defendant. 

Deady,  J.  On  March  9,  1871,  the  Grand  Jury  of  this 
District  found  two  indictments  against  the  defendant.  One 
of  them  contains  one  count  and  the  other  two,  and  they  will 
be  considered  as  one  indictment  with  three  counts.  The 
first  count  charges  that  the  defendant,  at  Corvallis,  Oregon, 
on  May  1,  1870,  and  continuously  thenceforth  to  February 
14, 1871,  "did  exercise  and  carry  on  the  business  of  a  retail 
liquor  dealer  without  haying  paid  the  special  tax"  therefor, 
as  lequired  by  law. 

The  second  one  charges,  that  the  defendant,  at  the  place. 
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and  continuously  between  the  dates  aforesaid,  ^^did  exer- 
cise and  carry  on  the  business  of  a  dealer  in  tobacco  with- 
out having  paid  the  special  tax"  therefor;  and  the  third  one 
charges,  that  the  defendant,  at  the  place,  and  continuously 
between  the  dates  aforesaid,  did  '^exercise  and  carry  on  the 
business  and  occupation  of  keeping  and  running  a  billiard 
table,  open  to  the  public  and  for  the  use  and  accommoda- 
tion of  the  public  aforesaid,  in  a  building  on  Second  street, 
without  having  paid  the  special  tax"  therefor. 
The  defendant  demurs  to  the  indictments  because 

I.  Of  a  misnomer  as  to  his  Christian  name  therein; 

II.  The  facts  stated  do  not  constitute  an  offense;  and, 
in.  The  acts  constituting    the  offense  are  not  stated 

therein. 

Misnomer  cannot  be  taked  advantage  of  by  demurrer. 
For  aught  that  appears  G.  B.  Howard  is  the  true  name  of 
the  defendant.  If  not,  he  must  so  allege  by  a  plea  in  abate- 
ment, and  at  the  same  time  state  what  his  name  is.  This 
is  the  course  of  proceeding  at  common  law.  Under  the 
Code  the  matter  is  simplified  and  no  objection  can  be  taken 
to  an  indictment  on  the  ground  that  the  defendant  is  not 
truly  named  therein.  (Or.  Code,  458.)  If  he  is  misnamed 
he  must  correct  the  mistake  when  called  upon  to  plead. 
So  far  as  appears  the  second  and  third  causes  of  demurrer 
are  substantially  the  same.  The  difference  between  is 
merely  a  verbal  one. 

In  support  of  this  cause  of  demurrer  it  is  maintained  by 
counsel  for  defendant,  that  it  is  not  sufficient  to  allege  that 
the  accused  was  engaged  in  the  business  of  a  tobacco  dealer 
or  retail  liquor  dealer,  but  that  the  indictment  should  also 
state  how  or  the  means  whereby  he  became  such  dealer. 
That  a  special  tax  is  not  required  of  all  dealers  in  tobacco, 
and  that,  therefore,  it  is  necessary  to  allege  in  the  indict- 
ment, not  only  that  the  defendant  was  a  dealer  in  tobacco, 
but  that  he  was  such  a  dealer  or  a  dealer  under  such  circum- 
stances as  required  the  payment  by  him  of  a  special  tax. 
That  it  does  not  appear  from  the  third  count  that  the  de- 
fendant was  proprietor  of  a  billiard-room,  or  that  he  even 
kept  a  billiard-room,  but  only  a  table. 
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The  provisions  of  the  statntes  bearing  upon  the  question 
are  substantially  these :  Sec.  73  of  the  act  of  June  30,  1864 
(13  Stat.  248),  under  which  the  indictments  are  found  pro- 
Tides  that:  "Any  person  who  shall  exercise,  or  carry  on  any 
trade,  business  or  profession,  or  do  any  act  hereinafter 
mentioned,  for  the  exercising,  carrying  on  or  doing  of  which 
a  special  tax  is  provided  by  law,  without  payment  thereof, 
as  in  that  behalf  required,  shall,  for  every  such  o£fense 
*  *  *  *  be  subject  to  a  fine  or  penalty  of  not 
less  than  ten  nor  more  than  five  hundred  dollars.  And  if 
such  person  shall  be  a  manufacturer  of  tobacco,  snuff  or 
cigars,  or  a  wholesale  or  retail  (fealer  in  liquors,  he  shall  be 
further  liable  to  imprisonment  for  a  term  not  less  than  sixty 
days  and  not  exceeding  two  years." 

By  section  44  of  the  act  of  July  20,  1868  (15  Stat.  1848), 
the  punishment  for  retailing  liquor  without  payment  of  the 
special  tax,  was  changed  to  a  fine  of  not  less  than  1500  and 
imprisonment  not  less  than  six  months  nor  more  than  two 
years.  By  section  59  of  the  same  act  (Id.  150)  a  special  tax 
of  $25  dollars  was  imposed  upon  retail  dealers  in  liquors  and 
1100  upon  wholesale  dealers.  This  latter  section  also  de- 
fines a  retail  liquor  dealer  to  be  one  who  sells  or  offers  for 
sale  spirits,  wine  or  malt  liquors  of  any  kind,  and  whose 
annual  sales,  including  those  of  all  other  merchandise,  does 
not  exceed  $25,000.  By  act  of  March  10,  1869  (16  Stat. 
42),  this  definition  was  amended  so  as  to  make  any  one 
**who  sells  or  offers  for  sale"  spirits,  etc.,  "in  less  quanti- 
ties than  five  gallons  at  the  same  time,"  a  retail  liquor 
dealer,  without  regard  to  the  amount  of  his  annual  sales. 

Ordinarily,  an  indictment  should  not  only  contain  a  cer- 
tain description  of  the  crime  of  which  the  defendant  is  there- 
by accused,  but  also  of  those  necessary  circumstances  by 
which  it  is  constituted,  so  as  to  identify  the  accusation. 
But  to  this  general  rule  there  are  some  exceptions.  In  the 
case  of  barretry,  or  being  a  common  scold,  or  keeping  a 
bawdy  house,  where  the  crime  consists  of  a  repetition  of 
fiequent  acts,  it  is  sufficient  to  charge  the  defendant  in  gen- 
eral as  a  common  barrator,  etc.  (Bouvier  Die,  Verb.  In- 
dict.;  4  Bac.  Ab.  310,  312.) 
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Now,  the  first  count  in  this  indictment  charges  the  de- 
fendant, in  the  language  of  the  statute,  with  carrying  on 
the  business  of  a  retail  liquor  dealer  at  a  certain  place  and 
between  certain  dates.  The  circumstances  which  constitute 
him  such  a  dealer  between  May  1,  1870,  and  February  14, 
1871,  may  be  various  and  oft  repeat^ed,  but  their  essential 
character  is  necessarily  implied  in  this  description  of  the 
ofifense.  One  dealer  may  sell  spirits,  another  wine,  and 
another  beer;  the  first  may  sell  by  the  drink,  the  second  by 
the  bottle,  and  the  third  by  the  gallon,  but  these  are  mere 
accidental  differences,  and  in  no  wise  affect  the  essential 
and  legal  character  of  the  transactions.  The  material  cii^ 
cumstance  is  the  sale,  or  offer  to  sell,  of  either  kind  of  liquor 
in  any  quantity  less  than  five  gallons  at  the  same  time.  The 
identity  of  the  act  is  sufficiently  established  by  the  circum- 
stances of  time  and  place.  Indeed,  it  is  probable  that  the 
distinction  between  wholesale  and  retail  dealers  is  only 
made  in  the  statute  for  the  purpose  of  graduating  the  special 
tax  according  to  the  business  of  the  dealer,  and  that  it  need 
not  be  noticed  in  an  indictment.  Be  this  as  it  may,  there 
are  no  circumstances  under  which  any  one  can  sell,  or  offer  to 
sell,  distilled  spirits,  wine  or  malt  liquors,  in  less  quantities 
than  five  gallons  at  once,  without  thereby  becoming  a  retail 
dealer  in  liquor,  and  liable  to  the  payment  of  the  special 
tax  in  that  behalf  provided.  In  this  respect,  I  think  the 
indictment  is  sufficient. 

The  charge  of  being  a  dealer  in  tobacco  without  payment 
of  the  special  tax,  as  stated  in  the  second  count,  is  not  a 
certain  description  of  any  crime  known  to  the  law,  for,  as  I 
read  the  statute  upon  the  subject,  it  is  not  every  one  who 
deals  in  tobacco  that  is  required  to  pay  such  special  tax. 
For  instance,  neither  a  person  whose  annual  sales  of  tobacco 
amount  to  only  $100  or  less,  unless  such  person  is  a  also  ' '  gen- 
eral retail  dealer,  liquor  dealer,  or  keeper  of  a  hotel,  inn,  tav- 
ern or  eatiog  house;"  nor  one  who  deals  in  leaf  tobacco  of  his 
own  production  or  that  of  his  tenant,  received  for  rent;  nor 
one  who  sells  tobacco  of  his  own  manufacture,  is  liable  to  a 
dealer's  special  tax. 

^' An  indictment  charging  a  man  with  nuisance,  in  respect 
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of  a  fact  which,  lawful  in  itself,  as  the  erecting  of  an  inn, 
etc.,  and  only  becomes  unlawful  from  particular  circum- 
stances, is  insufficient,  unless  it  set  forth  some  circumstances 
that  make  it  unlawful."  (4  Bac.  Ab.  311.)  So  here,  the 
indictment  should  state  the  particular  circumstances  neces- 
sary to  make  the  defendant,  being  a  dealer  in  tobacco, 
liable  to  pay  the  dealers'  tax.  As  it  is,  for  all  that  appeal's, 
he  may  or  may  not  have  been  such  a  dealer,  and  therefore 
it  is  uncertain  whether  he  committed  a  crime  or  not  by  the 
commission  of  the  act  charged.  The  demurrer  to  this  count 
must  be  sustained. 

The  words  of  a  statute  need  not  be  followed  in  describing 
an  offense,  but  it  is  sufficient  if  an  indictment  contain  terms 
or  expressions  of  substantially  equivalent  import.  It  is 
also  to  be  remembered,  that  these  acts  are  parts  of  a  reve- 
nue system  and  that  this  pro\dsion  is  remedial  in  its  nature 
— intended  to  aid  in  the  collection  of  a  tax — and  therefore 
not  to  be  strictly  construed,  but  otherwise.  In  my  judg- 
ment, any  person  who  appears  to  be,  or  for  the  time  being 
is,  in  the  possession  and  control  of  a  place  or  building  where 
a  billiard  table  is  kept  for  public  use,  is  prima  facie  the 
proprietor  of  a  billiard-room  and  liable  to  pay  this  special 
tax;  and  this  is  so,  although  the  general  property  and 
ultimate  control  of  the  place  and  table,  or  either  of  them, 
may  be  in  some  one  else. 

In  this  view  of  the  matter,  I  think  the  language  of  the 
indictment,  although  unskillful,  is  sufficient.  An  allegation 
that  the  defendant  '' carried  on  the  business  and  occupation 
of  keeping  and  running  a  billiard  table"  in  a  particular 
building  is  equivalent  to  an  allegation  that  he  carried  on 
the  business,  etc.,  of  keeping  a  billiard  room,  and  that  he 
was,  for  the  time  being,  the  proprietor  thereof. 


512  Carter  v.   Baker.        [Cir.  Ct. 

Syllabna.  [March, 


George  R.  Carter  et  al.  v.  L,  K  Baker  et  al. 

CiEcuiT  CoDBT,  District  of  Galifobnia, 
March  26,  1871. 

1.  Iktbinoexent  of  Patent. — ^Whenever  a  party  aTails  himself  of  the  inTen- 

tioD  of  a  prior  patentee,  without  such  Tariation  as  will  constitute  a  new 
discovery,  there  is  an  infringement  of  snch  prior  patent. 

2.  Idem. — An  infringement  inTolves  substantial  identity.    If  the  invention 

of  the  patentee  is  a  machine,  or  an  improvement  on  a  machine,  the 
patent  will  be  infringed  by  a  machine  which  incorporates  in  its  stmctnze 
and  operation  the  substance  of  the  invention;  that  is,  by  an  arrange- 
ment of  its  mechanism,  which  performs  the  same  service  or  produces 
the  same  effect,  in  the  same,  or  substantially  the  same,  way. 

3.  Change  in  Form  not  necessabilv  a  Ghanob  in  SunsTANcs. — ^The   form  or 

mechanical  construction  of  a  machine  may  be  different  from  a  prior  mii- 
chine,  and  the  two  still  be,  substantially,  identical.  The  inquiry  for  the 
jury  must,  therefore,  be,  whether  the  defendant's  device  is,  in  substance 
and  effect,  a  new  and  different  thing,  or  a  mere  colorable  eixuton  of  the 
plaintiff 's  contrivance. 

4.  Combination,   how  Infbinokd. — Where  the  patent  is  for  a  combination 

of  several  parts  before  known  and  used  in  machinery,  it  is  no  infringe- 
ment to  use  any  of  the  parts,  where  the  combination  is  not  used,  or  any 
combination  of  some  of  the  parts  with  another,  or  others,  sabstantiaUy 
different  from  the  omitted  parts. 

5.  Mechanical  Substitctk  in  Combination. — But  if  a  well  known  mechani- 

cal substitute  for  the  omitted  part  has  been  used  in  combination  with 
the  other  parts,  there  is  an  infringement;  for  such  mechanical  substitute 
for  a  thing,  must  be  regarded  as  the  thing  itself. 

6.  MbchanicaIi  Substitdte  Dehned. — Where,  in  mechanicH,  one    device 

does  a  particular  thing,  or  accomplishes  a  particular  result,  every  other 
known  device  which  skillful  workmen  know  will  do  the  same  thing,  or 
produce  the  same  result,  is  a  known  mechanical  substitute. 

7.  Expbbts. — ^The  testimony  of  experts  is  to  be  considered  like  any  other 

testimony;  is  to  be  tried  by  the  same  tests,  and  receive  just  so  much 
weight  and  credit  as  the  jury  may  deem  it  entitied  to,  when  viewni  in 
connection  with  all  the  circumstances. 

8.  Models  and   Machines. — RighUy  understood   furnish  very  persuasiTe 

evidence  on  questions  of  improvement  and  infringement. 

9.  Impboved  Machine  mat  Infringe. — Although  a  machine  may  embrace  a 

patentable  improvement  on  a  prior  patented  machine,  yet  if  it  embodies 
such  prior  machine,  or  the  patented  portion  thereof,  there  is  an  infringe- 
ment, and  the  patentee  of  the  improvement  cannot  lawfully  ap]>ropiiate 
the  prior  invention,  even  though  his  own  improvement  is  useless  with- 
out such  appropriation. 

10.  Gbeatbb  Usefulness  EviDENCE.'<~Greater  usefulness  is  a  circumstance  to 

be  considered  by  the  jury  on  questions  of  infringement,  but  it  is  not 
conclusive.    The  point  must  be  determined  upon  the  whole  evidence. 
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11.  Maxinq  Machine  Intbinqemeitt.—  The  mere  making  or  selling,  of  a  pat- 

ented machine,  is  an  infringement  which  entitles  the  plaintiff  to  maintain 
an  action. 

12.  Measube  Damaoes. — ^The  actual  damages  sustained,  directly  resulting 

from  the  infringement,  is  the  amount  to  be  recovered. 

13.  Damages,  how  aqoebtainbd. — The  damages  must  be  found  from  the  evi- 

dence; not  from  mere  conjecture  without  regard  to  evidence. 

14.  Pboftts.— The  plaintiff  is  entitled  to  recover  the  profits  realized  by  the 

wrong-doer  from  the  infringement,  as  a  part  of  the  damages. 

15.  CoNyusioNor  BioHTB. — Burden  of  Pboof. — If  the  party  Infringing  has 

improved  the  machine,  and  a  part  of  the  profits  are  due  to  his  improve- 
ment, the  portion  of  the  profits  due  to  such  improvement  do  not  be- 
long to  the  owner  of  the  prior  patent;  but  the  burden  of  proof  rests  on 
the  infringer  to  show  what  portion  of  the  profits  are  due  to  his  improve- 
ment. 

16.  Otheb  Damages. — ^The   actual  damages  may  be  more  than  the  actual 

profits  realized  by  the  infringer,  as  the  infringer  may  have  sold  at  a 
much  lower  price  than  the  patentee  would  have  been  able,  and  entitled, 
to  sell.  If  so,  this  circumstance  should  be  considered,  and  the  whole 
profits  which  the  plaintiff  would  have  realized,  should  be  given. 

17.  Idem. — Stock  Gabbibd  Oveb. — So,  also,  the  patentee  may  have  been 

unable  to  sell  machines  manufactured,  in  consequence  of  the  sales  of  the 
infringing  party,  and  have,  consequently,  been  compelled  to  carry  them 
over.  If  so,  the  interest  on  the  capital  invested  in  the  machines  so  car  ■ 
ried  over,  is  a  proper  element  of  damages  to  be  considered. 

18.  Two  Patents. — Damages  Apportioned. — Where  the  plaintiff,  who  pai- 

entR  a  machine,  and  afterwards  an  improvement  on  the  same  machine — 
his  machine  put  upon  the  market  embodying  both  inventions — sues  for 
an  infriogement  of  the  first  patent  only,  he  is  not  entitled  to  recover,  as 
damages,  that  part  of  the  enhanced  price  of  the  machine,  which  is  due 
to  his  second  patent;  and  the  burden  of  proof  rests  upon  him  to  show 
how  much  of  the  price,  or  profits,  are  due  to  the  patent  infringed. 

19.  Otheb  Machines  and  Profits. — Plaintiff  is  not  entitled  to  recover,  as  a 

part  of  his  damages,  any  loss  sustained  in  consequence  of  an  infringment 
of  his  patent  by  reason  of  his  inability  to  sell  other  machines,  than  those 
embodying  the  infringed  patent.  The  profits  recovered  must  be  the  di- 
rect and  legitimate  fruits  of  the  patent  infringed. 

20.  Profits  on  Entibe  Machine  Becovebed. — The  plaintiff  selected  certain 

elements  and  combined  them  into  a  plow  which  he  patented.  The  plow 
could  only  be  used  as  an  entirety — as  one  machine.  He  had  the  exclu* 
sive  right  to  make,  use  and  vend  the  machine  as  a  whole:  Held,  that 
he  is  entitled  to  recover  of  an  infringer  the  profits  on  the  whole  machine. 

Before  Sawyer,  Circuit  Judge. 

31.  A.  WhecdoUy  for  plaintiffs. 

Eaiee  dt  McLaurin  and  A.  Bix,  for  defendants. 
34 
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Sawyer,  Circuit  Judge,  charged  the  jury  as  follows: 

Gentlemen  op  the  Jury:  As  you  have  already  been  in- 
formed, this  is  an  action  for  an  infringement  of  a  patent  in 
gaug-plows.  The  plaintiffs  claim  that  their  assignor,  Huie, 
invented  a  new  and  useful  improvement  in  the  implement 
named,  which  was  not  known  or  used  by  others,  at  the  time 
of  his  invention,  and  which  was  not,  at  the  time  of  his  ap- 
plication for  a  patent,  in  public  use,  or  on  sale,  with  his 
consent  or  allowance. 

The  improvement  claimed  to  have  been  made  consists  in 
the  arrangement  and  combination  of  the  several  simple  and 
separate  parts,  described  in  the  specifications  and  drawings 
annexed  to  the  patent,  to  wit:  the  axletree,  arm  E,  slotted 
oval,  spring,  slide  and  lever,  in  connection  with  the  other 
parts  of  a  gang-plow,  and  in  the  application  of  them  in  the 
arrangement  and  combination  indicated,  to  the  purpose  of 
producing  the  two  effects,  or  results  named;  that  is  to  say, 
firstly,  to  elevate  or  depress  one  wheel  of  the  plow,  so  that 
the  two  wheels  shall  run  upon  different  planes,  as  one  upon 
the  unplowed  land,  and  the  other  on  a  lower  plane  in  the  bot- 
tom of  the  furrow,  in  such  a  manner,  that,  by  means  of  the 
contrivance,  the  body  of  the  machine,  including  the  driver  s 
seat,  and  the  plows,  shall  still  maintain  a  level,  or  horizon- 
tal, position ;  and,  secondly,  to  enable  the  driver,  from  his 
seat,  at  will,  and  without  delay  or  change  of  position,  to 
depress  or  elevate  the  plow  to  the  required  depth  in  the 
ground,  or  elevate  it  entirely  above  the  ground,  and  fix  it 
in  the  required  position. 

The  claim,  and  the  patent,  are  for  an  arrangement,  or 
combination  of  elements  and  devices,  before  known  and 
separately  used,  into  one  improvement  in  the  plow,  by 
which,  it  is  claimed,  that  the  two  results  sought  are  more 
readily,  expeditiously,  conveniently,  and  better  accom- 
plished. 

Tour  first  inquiry,  gentlemen  of  the  jury,  will  be,  whether 
the  plaintiff's  assignor  first  made  the  combination  as  claimed, 
and  whether,  when  made,  it  constituted  a  new  and  useful 
improvement  in  gang-plows.  Upon  this  point,  the  patent 
itself  is  prima  facie  evidence  in  favor  of  the  plaintiffs.    But 
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the  question  is  to  be  determined  upon  all  the  evidence  in  the 
case;  and,  from  an  inspection  and  comparison  of  the  model 
of  the  plow,  and  its  mode  of  operation,  with  those  of  plows 
before  in  use,  and  the  testimony  of  witnesses  introduced 
on  both  sides.  I  apprehend  you  will  have  little  difficulty  in 
coming  to  a  correct  conclusion  on  this  head. 

If  you  find  for  the  plaintiffs  on  this  point,  your  next  in- 
quiry will  be,  whether  there  has  been  an  infringement  on 
the  part  of  the  defendants.  In  the  language  of  another, 
*•' An  infringement  takes  place  whenever  a  party  avails  him- 
self of  the  invention  of  the  patentee,  without  such  variation 
as  will  constitute  a  new  discovery.  *  *  *  An  infringement 
involves  substantial  identity,  whether  that  identity  is  de- 
scribed by  the  terms  'the  same  principle,'  'same  modvs 
ojyerandi,^  or  any  other.  It  is  a  copy  of  the  thing  described 
in  the  specifications  of  the  patentee,  either  without  varia- 
tion, or  with  only  such  variations  as  are  consistent  with  its 
being  in  substance  the  same  thing. ''  No  certain,  definite  rule 
can  be  stated  by  which  to  determine  unerringly,  in  every 
case,  what  will  amount  to  substantial  identity.  The  jury, 
guided  by  general  principles,  must  deterrxtine  each  case 
upon  its  own  circumstances.  If,  however,  **  the  invention 
of  the  patentee  be  a  machine,  or  an  improvement  on  a  ma- 
chine, it  will  be  infringed  by  a  machine  which  incorporators 
in  its  structure  and  operation  the  substance  of  the  inven- 
tion; that  is,  by  an  arrangement  of  its  mechanism,  which 
performs  the  same  service,  or  produces  the  same  effect,  in 
the  same,  or  substantially  the  same,  way." 

The  question  is,  whether  the  given  effect  is  produced, 
substantially,  by  the  same  mode  of  operation,  and  the  same 
combination  of  powers  and  devices  in  both  machines;  mere 
colorable,  or  evasive,  differences  cannot  defeat  the  right  of 
the  original  inventor.  The  inquiry,  therefore,  should  be, 
whether  the  defendant's  device  is  in  substance  and  effect  a 
colorable  evasion  of  the  plaintiff's  contrivance,  or  whether  it 
is  really  a  new  and  substantially  different  thing.  If  the 
defendants  have  taken  the  same  general  plan,  and  applied  it 
to  the  same  purpose,  and  produced  the  same  effect,  in  sub- 
stantially the  same  mode,  although  they  have  varied  the 
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form  of  construction  merely,  it  will  still  be  substantially,  in 
contemplation  of  the  patent  law,  the  same  thing;  othei-wise, 
it  will  not.  Whether  or  not  one  machine  is  an  infringement 
of  another,  therefore,  does  not,  necessarily,  depend  upon 
whether  the  mechanical  constructions  are  different.  But 
the  question  is,  whether  (whatever  be  the  mechanical  con- 
struction), the  later  machine  contains  the  means  or  com- 
bination found  in  the  previous  machine;  whether,  taking 
the  structure  as  you  find  it,  you  see  the  new  idea  completely 
embodied  in  it.  In  this  case,  the  plaintiff's  patent  is,  sub- 
stantially, for  a  combination  of  parts  before  separately 
known,  and  used  in  machinery,  and,  since  this  is  so,  it  is 
no  infringement  to  use  any  of  the  parts,  where  the  combina- 
tion itself  is  not  used,  or  any  combination  of  some  of  its 
parts  with  another  substantially  different  from  a  third  ele- 
ment, or  part,  described  in  the  specifications  of  plaintiff's 
patent.  But,  if  the  defendants  have  only  varied  their  com- 
bination, by  employing  well  known  mechanical  substitutes 
for  some  one  or  more  material  elements,  or  parts,  of  the 
plaintiff's  combination,  then  there  is  an  infringement,  for  a 
mere  known  mechanical  substitute  for  a  thing,  for  the  pur- 
pose of  determining  the  question  in  issue,  must  be  regarded 
as  the  thing  itself. 

It  must  be  apparent  to  you,  gentlemen,  that  counsel  re- 
gard the  question  of  mechanical  substitutes  as  having  an 
important  relation  to  this  case,  even  if  it  does  not  present 
the  point  upon  which  the  principal  strain  in  the  decision  of 
the  whole  case  is,  ultimately,  to  come.  I,  therefore,  invite 
your  special  attention  to  that  aspect  of  the  controversy,  and 
to  the  definition  of  these  terms,  which  I  shall  now  give,  and 
as  stated  in  other  portions  of  the  charge  and  instructions 
submitted  to  you. 

When  in  mechanics,  one  device  does  a  particular  thing, 
or  accomplishes  a  particular  result,  every  other  device 
known  and  used  in  mechanics,  which  skillful  and  experienced 
workmen  know  will  produce  the  same  result,  or  do  the 
same  particular  thing,  is  a  known  mechanical  substitute 
for  the  first  device  mentioned  for  doing  that  thing,  or  ac- 
complishing  that    result,    although    the  first   device  may 
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never  before  have  been  detached  from  its  work,  and  the  second 
one  put  in  its  place.  It  is  sufficient  to  constitute  known 
mechanical  substitutes,  that,  when  a  skillful  mechanic  sees 
ODe  device  doing  a  particular  thing,  he  knows  the  other 
devices,  whose  uses  he  is  acquainted  with,  will  do  the  same 
tiling. 

To  apply  these  general  principles  to  the  machines  in  ques- 
tion, let  us  examine  them  for  a  moment. 

In  this,  the  Huie  Machine  (illustrating  by  the  machine), 
we  have  the  crank  axletree,  which  is  one  of  the  parts  in  the 
combination  and  arrangement  claimed  in  the  patent,  and 
consists  of  this  whole  implement,  extending  from  the  end  of 
the  spindle  outside  the  wheel,  to  the  outer  end  of  the  other 
spindle  outside  the  wheel. 

This  axletree  is  again  composed  of  several  parts,  a  shaft 
in  the  middle,  here,  these  two  arms  which  form  the  cranks, 
and  these  spindles  connected  with  the  arms,  upon  which  the 
wheels  revolve. 

That  is  one  of  the  parts  of  the  machine,  composed  of  the 
several  elements  named. 

One  of  the  elements,  this  arm  of  the  axletree,  is  composed 
of  different  parts,  also,  one  of  w  hich  is  this  slotted  oval, 
and  the  other,  this  movable  arm,  called  E,  in  the  specifica- 
tions, lying  by  the  side  of  the  slotted  oval. 

Another  element  in  this  combination  constituting  the  im- 
provement, is  the  lever,  with  the  spring  and  slide,  or  catch, 
and  the  segment,  which  is  notclied,  and  into  which  the  slide 
or  catch  drops  for  the  purpose  of  holding  the  plows  in  their 
position  at  the  desired  level. 

The  two  results  effected  by  the  combination  and  arrange- 
ment of  these  elements  and  parts,  are,  as  you  have  already 
seen,  firstly,  by  the  movement  of  this  lever  backward  or 
forward,  to  elevate  or  depress  the  plows  to  the  desired  level, 
and  there  fix  them  by  the  spring  and  slide :  and  secondly, 
by  a  combination  of  the  slotted  oval  and  movable  arm, 
called  E,  to  form  a  single  adjustable  arm,  which  can  be 
fixed  when  the  plow  is  in  use,  by  means  of  which,  the  party 
nsing  the  plow,  is  enabled  to  raise  or  depress  one  wheel 
above  or  below  the  other,  so  that  they  shall  run  upon  dif- 
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ferent  planes,  as  one  upon  the  unplowed  land  and  the  other 
in  the  furrow  below,  or  on  a  side  hill,  without  affecting  the 
level  of  the  body  of  the  machine,  or  the  plows.  Those  are 
the  two  results  to  be  accomplished. 

It  will  be  perceived  that  this  arm  called  E  is  not,  of  itself, 
fixed  to  the  shaft.of  the  axletree,  but  revolves  upon  the  shaft 
like  a  swivel. 

For  the  purpose  of  elevating  the  plow,  a  fixed  arm,  com- 
posed of  a  single  straight  piece  of  iron  welded,  or  other- 
wise permanently  attached  to  the  shaft,  like. the  other  arm 
of  the  axletree,  is  all  that  is  necessary,  if  no  other  result 
was  contemplated  by  the  combination. 

But  another  result  is  contemplated  to  be  performed,  in 
part,  by  the  same  arm  of  the  axletree,  as  that  used  in  rais- 
ing the  plow,  and  for  the  purpose  of  that  other  result,  only, 
in  the  combination  adopted,  the  arm  is  not  permanently 
fixed  to  the  shaft. 

A  fixed  arm,  however,  is  necessary  to  effect  the  result  of 
raising  the  plows,  and  the  fixed  arm  is  obtained  by  tighten- 
ing a  nut  on  the  end  of  a  bolt  projecting  from  the  movable 
arm  called  E,  and  passing  through  the  slot  in  the  slotted 
oval.  Thus,  the  arm  E  and  slotted  oval,  held  together  by 
the  tightening  of  the  nut,  together  constitute  a  single  fixed 
arm — the  two  together  constituting  one  of  the  two  fixed  arms 
of  the  crank  axletree. 

In  the  Sursa  Plow,  instead  of  employing  the  combined 
arm  of  two  pieces  united  in  the  machine,  as  just  shown  in 
the  Huie  Plow,  a  segment  arm — a  single  piece  of  iron,  the 
outer  end  being  in  the  form  of  a  segment — is  used  for  per- 
forming the  same  functions,  but  the  segment  arm  acts  as  a 
single  fixed  arm  for  the  purpose  of  effecting  the  result  of 
raising  the  plow,  and  for  that  purpose  might,  also,  as  well 
be  a  simple,  straight  piece  of  iron. 

You  will  perceive  that  the  arms  of  these  two  plows  are  in 
the  same  relative  positions,  and  in  the  Sursa  Plow  the  seg- 
ment arm  is  substituted  for  the  combined  arm,  composed 
of  the  arm  called  E  and  the  slotted  oval  in  the  Huie  Plow. 

In  both  machines,  the  operation  of  raising  the  plows, 
then,  is  essentially  performed  by  an  axletree  with  a  crank  at 
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each  end  in  the  same  position  relatively  to  the  rest  of  the 
plow,  the  arms  of  which  are  fixed,  and  for  that  purpose, 
might  as  well  be  a  simple  straight  piece  of  iron,  like  the 
other  arm  in  the  Huie  axle  moved  by  a  lever  attached  to 
the  axletree.  But  the  arm  of  the  Huie  Plow  is,  in  fact,  com- 
posed of  two  pieces  combined,  while  the  corresponding  arm 
in  the  Sursa  Plow  consists  of  a  single  piece  of  peculiar 
shape,  the  difference  in  the  mechanical  construction,  and 
fixing  of  these  arms,  being  made  for  the  purpose  of  another 
result,  and  having  no  reference  to  the  operation  of  raising 
the  plows. 

We  will  now  consider  the  arrangement  with  reference  to 
the  other  result  to  be  attained,  viz:  the  elevation,  or  de- 
pression of  one  wheel  above,  or  below,  the  other,  so  that 
the  two  wheels  may  run  upon  different  planes,  as  one  in  the 
furrow,  and  the  other  on  the  unplowed  land,  or  in  plowing 
upon  a  side-hill,  without  affecting  the  level  position  of  the 
plows  and  body  of  the  machine.       , 

It  is  to  accomplish  this  result,  that  the  arm  of  the  Huie 
plow  is  composed  of  two  pieces,  the  slotted  oval,  and  the 
arm,  called  E.  This  is  accomplished  by  loosening  the  nut 
on  the  end  of  the  bolt  projecting  from  this  arm,  E.,  through 
the  slot,  and  sliding  the  bolt  along  through  this  slot  the  re- 
quired distance,  and  af&xing  it  again  by  tightening  the  nut 
at  another  point  on  the  slotted  oval. 

The  effect  of  this  change,  you  will  perceive,  is,  to  set  this 
arm  at  a  different  angle  from  the  shaft  from  that  which  it 
occupied  before  relatively  to  the  fixed  arm  at  the  other  end 
of  the  axletree,  and  thereby  elevating  one  wheel  with  ref- 
erence to  the  other,  and  changing  the  planes  upon  which 
they  respectively  run. 

This  same  result  is  effected  in  the  Sursa  plow  by  the  seg- 
ment arm,  by  taking  out  the  spindle  from  one  of  these  holes 
in  the  segment  of  the  arm,  and  inserting  it  in  another  hole, 
at  a  different  part  of  the  segment,  corresponding  to  the 
different  point  at  which  it  is  fixed  in  the  slot  of  the  slotted 
oval  in  the  Huie  machine. 

You  will  observe  that  the  segment  arm,  and  the  slotted 
oval,  are  both  segments  in  the  same  relative  portions  of  the 
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corresponding  arms  of  the  respective  plows,  and  that  the 
change  is  made  by  moving  the  spindle  along  the  segment  of 
similar  circles  similarly  situated. 

If  the  intervening  space  between  the  two  holes  in  the  seg- 
ment arm  should  be  cut  out  on  a  circle,  there  would  be  a 
slot  similar  to  that  in  the  slotted  oval.  In  one,  the  end  of 
the  bolt  passes  through  the  intervening  space,  in  the  slot, 
and  is  fixed  at  the  required  point,  and  in  the  other,  the 
spindle  is  taken  out  of  the  hole  and  passed  over  the  corres- 
ponding space  to  the  other  hole,  and  inserted  again.  The 
result  in  both  is  to  change  the  spindle  from  one  point  in 
the  arm  to  another. 

The  means  of  making  these  rigid  are  different,  one  being 
tightened  by  a  screw,  and  the  other  fixed  by  means  of  a 
square  hole  with  the  spindle  made  square  to  fit  it,  so  that  it 
cannot  turn  or  move.  Now  what  is  the  mechanical  opera- 
tion by  which  the  result  of  changing  the  planes  of  the 
wheels  is  accomplished  in  both  machines? 

Stated  in  the  simplest  form,  I  think  you  will  find  it  to  be 
this  in  both. 

It  is  simply  changing  the  spindle,  upon  which  one  wheel 
revolves  to  a  different  point  in  the  arm  forming  one  of  the 
cranks  in  the  axletree.  To  effect  this  purpose,  both  ma- 
chines have  a  crank  axletree  in  the  same  general  position 
and  form — both  have  an  arm  in  the  same  position  with 
which  the  spindle  is  connected. 

The  outer  end,  or  part,  of  the  arm  in  berth,  is  spread  out 
into  the  segment  of  a  circle,  in  order  to  give  room  for 
changing  the  position  of  the  spindle  in  the  end  of  the  arm 
from  one  point  to  another. 

In  one,  there  is  a  slot  in  the  form  of  a  segment,  through 
which  the  bolt  passes  in  making  the  change;  in  the  other, 
there  are  holes  at  different  points  on  a  similar  segment  of 
a  circle,  and  the  spindle  is  changed  from  one  to  the  other, 
and  thus  the  spindle  is  changed  in  both  from  one  point  in 
the  arm  to  the  other.  This  is  essentially  the  operation  per- 
formed, and  the  result,  when  the  change  of  position  is 
made,  seems  precisely  the  same  in  both  machines. 

The  only  difference  is,  in  the  construction  of  the  arm  it- 
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self,  and  the  consequent  difference  in  making  the  change, 
and  fixing  the  arm  after  it  is  made. 

As  we  have  seen,  the  arm  in  one  is  composed  of  two  parts, 
in  the  other  of  one,  as  already  described,  and  I  think  it  will 
be  manifest  to  you,  upon  inspection  of  the  machines,  that 
the  arm  on  the  Sursa  machine  may  be  taken  off  and  substi- 
tuted in  the  Huie  machine  for  the  combined  arm  of  that 
machine,  and  fixed  by  ordinary  known  means  by  an  ordi- 
nary mechanic,  so  as  to  perform  its  functions  in  that  ma- 
chine. 

But  of  this,  you  yourselves  are  to  judge  upon  inspection 
and  evidence. 

It  is  your  province,  not  mine,  to  determine  that  fact. 

There  is,  undoubtedly,  a  manifest  difference  in  the  me- 
chanical construction  of  these  two  arms,  and  the  question 
for  you  to  determine  in  this  connection,  is,  whether  the 
segment  arm  in  the  Sursa  plow  can  be  regarded  as  a  known 
mechanical  substitute  for  the  slotted  oval  in  analogous,  or 
similar  combinations,  in  machinery,  as,  for  instance,  for 
changing  a  spindle  in  a  machine,  from  one  point  to  another, 
and  which  a  mechanic  skilled  in  his  art,  from  a  knowledge 
of  his  art,  and  of  these  devices,  as  used  in  machinery, 
could  from  that  knowledge,  simply,  upon  looking  at  the 
machine,  substitute  the  segment  arm  in  the  Sursa  plow  for 
the  combined  arm  in  the  Huie  plow;  that  is  to  say,  are  the 
segment  arm  used  in  the  Sursa  plow,  and  the  slotted  oval 
in  the  Huie  plow,  devices  known  to  mechanics,  as  devices 
used  in  machinery,  for  performing  similar  offices,  and  used 
as  substitutes  one  for  the  other — the  devices,  and  the  uses 
of  which,  mechanics  skilled  in  their  business,  know,  or 
ought  to  know;  and  could  a  mechanic,  skilled  in  his  trade, 
from  a  knowledge,  merely,  of  the  devices,  and  their  uses, 
upon  looking  at  the  Huie  machine,  and  seeing  the  slotted 
oval,  and  arm  E.,  combined  to  form  an  arm  adjustable  for 
the  purpose  of  changing  the  spindle  from  one  point  of  the 
arm  to  another,  substitute  the  segment  arm  for  the  same 
purpose. 

Could  a  skilled  mechanic,  after  the  inspection  of  the  Huie 
machine,  and  seeing  the  desired  result  and  mode  of  accom- 
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plishment,  so  far  as  the  arm  is  concelmed — that  is  to  say, 
by  changing  the  spindle  from  one  point  in  the  arm  to 
another — from  his  knowledge  of  the  devices  themselves,  as 
used  in  other  machines,  and  the  cases  in  which  one  is  a 
substitute  for  the  other,  from  that  knowledge,  merely,  pass 
from  one  to  the  other,  and  substitute  the  segment  arm  of 
the  Sursa  plow  for  the  combined  arm  in  the  Huie  plow  ? 
If  so,  then  the  former  is  but  a  known  mechanical  substi- 
tute for  the  latter,  and  is  substantially  the  same  thing, 
within  the  meaning  of  the  law  applicable  to  patent  rights, 
and  the  substitution  of  it  in  the  Sursa  plow,  for  the  other 
in  the  Huie  plow,  does  not  constitute  a  new  invention,  or 
discovery,  or  prevent  its  being  an  infringement  of  the  Huie 
patent. 

I  will  here  remark  that  the  segment  arm,  as  a  device  in 
this  combination  for  effecting  the  change  in  the  planes  of 
the  wheels,  is  not  claimed  as  new,  or  the  invention  of  Sursa, 
in  the  Sursa  patent.  It  is,  therefore,  for  this  purpose, 
although  used,  treated  as  though  it  was  old.  Yet  for  the 
other  purpose  of  elevating  the  plow,  unconnected  with  the 
purpose  of  changing  the  planes  of  the  wheels^  the  device 
is  not  needed;  for,  we  have  seen,  that  a  simple  straight  arm 
is  sufficient  for  that  result. 

As  to  the  other  portions  of  the  machine,  by  which  the 
plows  are  brought  to  the  desired  elevation,  and  fixed  in  the 
position — this  lever,  spring  and  slide,  and  this  segment  of 
a  circle.  The  lever  in  both  machines,  you  perceive,  is 
placed  near  the  seat  of  the  driver,  on  his  right,  so  that  he 
can  operate  it  from  his  seat  without  change  of  position. 
Both  are  connected  with  the  crank  axle  tree. 

By  moving  the  lever  backward  and  forward,  the  drivers 
in  both  elevate  the  crank  axletree  upon  which  the  plow  is 
rested,  and  thus  the  plows,  in  both  machines,  are  elevated 
in  the  same  manner. 

In  the  Huie  plow,  there  are  notches  at  different  points 
along  the  periphery,  or  upper  edge  of  the  segment.  At- 
tached to  the  lever  here,  is  a  spring  and  slide,  or  catch. 

As  the  lever  is  moved  back  and  forth  by  the  driver  to  the 
required  position,  the  spring  presses  the  slide,  or  catch, 
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into  the  notch,  on  the  segment,  thus  holding  the  lever  in 
the  place,  and  maintaining  the  plow  at  the  desired  eleva- 
tion. 

Upon  the  Sursa  plow,  also,  there  is  in  the  combination  a 
segment  notched  on  the  side,  instead  of  on  the  top,  as  in 
the  Huie  plow.  The  lever,  also,  has  a  spring  attached,  and 
a  catch  on  the  side  of  the  lever,  to  fit  into  the  notch, 
but  the  catch  is  fixed,  and  the  spring,  instead  of  pressing 
a  movable  slide  vertically  into  the  notch,  presses  laterally 
upon  the  side  of  the  lever,  as  it  moves  back  and 
forth,  and,  in  that  mode,  forces  the  catch  upon  the 
lever  into  the  notch  on  the  side  of  the  segment,  thus, 
also,  holding  the  plows  at  the  required  elevation.  Each 
plow  then  has  a  spring,  catch,  and  notches  in  the  segment, 
to  perform  the  same  office  of  holding  the  lever  in  the  proper 
position  for  maintaining  the  plows  at  the  desired  elevation. 
But  there  is  a  difference,  also,  in  the  mechanical  construc- 
tion of  these  devices  for  performing  this  function  in  the 
two  machines,  and  this  is  the  other  principal  point  upon 
which  the  contest  hinges.  The  question  here  for  you  to 
determine,  also,  is,  whether  these  different  forms  of  con- 
struction of  these  devices  are,  or  not,  well  known  substi- 
tutes in  machines  for  the  other  corresponding  forms  or 
devices  used  in  the  Huie  plow. 

Is  the  form  adopted  in  the  Sursa  plow,  a  well-known  de- 
vice in  mechanics  for  securing  a  lever,  or  for  analogous 
purposes,  as,  for  instance,  securing  the  lever  that  operates 
the  brake  upon  a  wagon,  and  holding  it  in  its  position,  so 
that  a  mechanic,  well  skilled  in  his  trade,  would  or  ought 
to  know  the  device,  and  its  uses,  and  by  looking  at  the  Huie 
machine,  from  his  mere  knowledge  of  his  art,  of  the  device 
and  the  uses  to  which  it  is  applied  in  mechanics,  be  able  to 
pass  from  the  one  to  the  other,  and  substitute  it  for  that  in 
the  Huie  machine,  without  exercising  the  faculty  of  inven- 
tion,.or  discovery  of  something  new,  or  without  experiment- 
ing upon  it,  to  ascertain  whether  the  device  would  work,  or 
not,  to  produce  the  same  result.  If  so,  then,  it  is  but  using 
a  known  mechanical  substitute  for  one  of  the  parts  in  the 
combination,  and  it  is,  substantially,  the  same  thing  as  that 
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part,  and  will  not  protect  the  defendants  from  the  charge  of 
infringement. 

But  if,  on  the  other  hand,  this  is  not  a  device  known  in 
mechanics,  for  accomplishing  similar  results  in  machinery, 
and  would  require  the  discovery  of  something  new,  the 
invention  of  something  not  before  known,  or  before  used 
in  machinery  for  any  similar,  or  analogous  purpose,  then  its 
contrivance  and  application  to  the  purpose  indicated,  is  not 
the  mere  substitution  of  a  known  mechanical  substitute, 
and  is  not  an  infringement. 

Gentlemen  of  the  jury,  we  have,  then,  two  plows,  of  about 
the  same  dimensions,  of  the  same  general  construction  and 
appearance,  both  carried  on  two  wheels.  Each  has  a  bent 
axletree  located  in  the  same  general  position,  which  axle- 
tree,  when  considered  with  reference  to  the  result  of  raising 
the  plow,  with  both  wheels  running  on  the  same  plane,  is 
composed  of  a  shaft,  two  fixed  arms  of  equal  length  at  right 
angles  with  the  shaft,  and  parallel  with  each  other,  and  a 
spindle,  fixed  in  each  arm,  upon  which  the  wheel  rerolves. 
The  revolution  of  this  shaft,  by  means  of  a  lever,  operates 
in  both  precisely  the  same  way,  to  raise  and  depress  the 
plows.  With  reference  to  the  other  result,  of  changing  the 
planes  of  the  wheels,  this  is  effected,  in  both,  by  changing 
the  spindles  upon  which  the  corresponding  wheels  in  the 
two  machines  revolve,  from  one  point  to  another,  and  fixing 
them  there,  in  the  corresponding  crank-arms  in  the  two 
axletrees. 

When  the  spindles  are  thus  changed  and  fixed,  the  two 
effects  of  changing  the  planes  of  the  wheels,  and  raising  or 
lowering  the  plows,  are  performed  by  both  machines  in 
precisely  the  same  way.  The  arms  of  the  axles,  in  both 
machines,  used  for  effecting  the  changes  in  the  planes  of 
the  wheels,  as  arms  only,  are  in  the  same  position,  and  per- 
form all  their  functions  with  reference  to  both  results,  as 
simple  arms,  exactly  alike.  . 

The  arms,  as  simple,  single  arms,  are  similar  in  shape, 
both  of  them  spreading  out,  like  a  fan,  into  a  segment  of  a 
circle  at  the  outer  end,  so  as  to  give  room  for  a  change  of 
the  position  of  the  spindle  from  one  point  to  the  other,  for 
the  purpose  before  indicated. 
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But  the  mechanical  construction  of  the  arms  is  different, 
one  being  composed  of  two  parts  combined  to  form  a  single 
fixed  arm,  and  the  other  of  one;  and  the  modes  of  changing 
the  spindles  from  one  point  to  another,  and  fixing  them,  are 
different.  The  levers  and  the  plows  are  fixed  in  the  desired 
positions  by  means  of  a  notched  segment,  catch,  and  spring, 
in  both  plows,  but  of  different  mechanical  construction. 

These,  when  the  machines  are  analyzed,  I  apprehend,  will 
be  found  to  constitute  the  only  differences  between  these 
plows,  so  far  as  the  questions  for  you  to  determine  are  con- 
cerned; and  it  is  for  you  to  determine,  whether  these  differ- 
ences are  substantial,  or  are  only  formal,  and  evasive,  aris- 
ing from  employing  in  the  Sursa  plow,  in  the  place  of  those 
specific  parts,  or  devices,  of  Huie's  combination,  other 
known  mechanical  substitutes  therefor.  If  substantial, 
then  there  is  no  infringement;  but,  if  merely  formal  and 
evasive,  and  not  substantial,  there  is  an  infringement. 

These  are  the  questions,  gentlemen  of  the  jury,  for  you 
to  determine  from  the  evidence. 

The  testimony  of  the  experts  which  has  been  introduced, 
'  you  are  to  consider  like  any  other  evidence.  You  are  to  try 
it  by  the  same  tests  that  you  apply  to  the  evidence  of  other 
witnesses,  and  give  it  just  such  credit  and  weight  as  you 
deem  it  entitled  to,  from  all  the  circumstances,  and  no  more. 
You  have  the  models  of  the  various  machines  before  you. 
These,  I  think,  are  readily  comprehended,  and  rightly  com- 
prehended, they  afford  very  persuasive  evidence. 

If,  from  the  whole  evidence,  you  are  satisfied  that  the 
difference  between  the  Sursa  and  Huie  plows  are  mere 
changes  of  forms,  accomplished  by  substituting,  in  some  of 
the  parts  of  the  combination,  mere  well-known  mechanical 
substitutes,  without  any  substantial  alteration  in  their  real 
structure,  then  the  plaintiffs  are  entitled  to  a  verdict  on  this 
point.  If,  on  the  contrary,  they  are  substantially  different 
combinations  of  mechanical  parts  to  effect  the  same  purpose, 
then  you  must  find  for  the  defendants  as  to  these  points. 
It  rests  with  you,  gentlemen,  to  determine  these  questions 
of  fact,  from  the  entire  evidence  before  you.  The  law  you 
will  take  from  the  Court;  the  facts  you  will  determine  your- 
selves. 
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I  will  add  that  it  does  not  necessarily  follow,  because  a 
subsequent  machine  is  better  than  or  an  improvement  on  a 
prior  patented  machine,  that  it  is  not  an  infringement.  It 
may,  or  may  not,  be  an  infringement,  depending  upon 
whether  the  better  or  improved  machine  embodies  the  old 
machine.  It  may  contain  the  whole  substance  of  the  first 
machine,  and  something  more,  or  be  constructed  of  an  im- 
proved material,  which  renders  it  better  and  more  useful, 
and  makes  it  the  subject  of  a  patent  in  these  particulars. 
Yet,  if  it  embodies  the  prior  machine,  or  combination,  or 
improvement,  or  the  patented  portion  of  it,  there  is  an  in- 
fringement, and  the  inventor  of  the  improved  machine  can- 
not appropriate  the  prior  invention  without  being  liable  for 
infringement,  even  though  his  own  improvement  is  useless 
without  such  appropriation  of  the  prior  patented  machine, 
or  patented  part  of  the  machine. 

The  greater  usefulness  of  a  machine,  the  jury  is  entitled 
to  consider,  as  a  circumstance  tending  to  show  a  diflFerent 
construction,  but  not  conclusive,  and  whether  the  new  ma- 
chine is  substantially  different  from  the  old,  must  be  deter- 
mined upon  all  the  evidence  bearing  upon  the  point. 

These  are  the  only  points,  except  on  the  question  of  dam- 
ages, upon  which  I  deem  it  necessary  to  give  you  any 
special  instructions.  Upon  the  other  points  in  controversy, 
not  specially  referred  to,  if  any  there  be,  I  think  you  will 
find  no  difficulty  in  reaching  a  correct  conclusion. 

I  have  not  designed  to  express,  or  intimate,  my  own  opin- 
ion upon  controverted  facts,  although  it  would  not  be  im- 
proper for  me  to  do  so  with  proper  caution.  But  if  you 
should  imagine  that  you  perceive  any  intimation  of  my 
opinion  upon  the  disputed  questions  of  fact  in  issne, 
whether  you  do  or  not,  you  are  not  to  be  controlled  by  such 
intimation;  but  you  are  to  determine  all  disputed  facts  for 
yourselves  from  all  the  evidence  in  the  case.  The  ascer- 
tainment of  the  facts  is  the  exclusive  province  of  the  jurj*. 

If  you  find  for  the  plaintiffs  on  the  question  of  the  validity 
and  infringement  of  their  patent,  it  will  be  necessary  for 
you  to  find  the  amount  of  damages  sustained. 

On  this  point  the  verdict  should  be  for  the  actual  dam- 
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ages,  which  the  evidence  shows  the  plaintiffs  to  have  sus- 
tained in  consequence  of  the  infringement  of  their  patent 
by  defendants — the  damages  directly  resulting  from  the  in- 
fringement. That  will  be  the  rule  of  damages.  Tou  will 
ascertain  the  amount,  as  near  as  you  can,  from  the  evidence 
before  you.  The  damages  must  be  found  from  the  evidence, 
not  from  mere  conjecture  independent  of  the  evidence. 

The  mere  making  of  a  machine,  or  the  selling  of  a  ma- 
cliine  to  others  to  use,  or  the  use  of  a  patented  machine,  is 
an  infringement  of  the  patent.  Of  course,  for  the  mere 
making,  without  selling,  or  using  the  machine,  the  damage 
would  be  nominal;  but  still  it  is  an  infringement,  and  if 
nothing  else  was  done,  the  holder  of  the  patent  would  be 
entitled  to  recover  nominal  damages.  But,  in  this  case, 
large  sales  are  shown  to  have  been  made  by  defendants, 
since  the  plaintiffs  became  the  owners  of  the  patent,  and  the 
damages  alleged  are  large;  and  if  there  is  an  infringement, 
the  plaintiffs  are  entitled  to  recover  the  whole  amount  of 
damages  proved  to  have  been  sustained,  be  it  large  or  small. 

Evidence  of  the  amount  of  damages  has  been  given  by  the 
plaintiffs,  and  from  the  evidence  you  must  determine  the  * 
damages  sustained.  The  profits  made  by  the  defendants 
in  selling  the  machines  are  proper  to  be  given,  as  a  part 
of  the  damages;  for  the  right  to  make  and  vend  the  pat- 
ented machine,  being  the  plaintiff's  property,  the  profits  re- 
sulting from  the  sale  of  it,  ought  to  belong  to  them.  But  as 
mere  profits,  the  plaintiffs  are  only  entitled  to  the  profits 
of  the  sale  of  their  machine,  as  patented.  If  the  defend- 
ants have  improved  their  machine,  and  if  any  of  the  profits 
are  properly  credited  to  defendants'  improvement,  they  do 
not  belong  to  the  plaintiffs;  but  as  the  defendants  have 
wrongfully  connected  the  plaintiffs  improvement  with  their 
own,  and  they  caused  the  confusion  of  rights,  if  any  por- 
tion of  the  profits  are  properly  to  be  credited  to  the  defend- 
ants' improvements,  the  burden  rests  upon  them  to  show 
affirmatively  that  fact,  and  how  much  of  those  profits 
ought  to  be  credited  to  this  improvement  and  deducted  from 
the  profits  of  the  sale  of  the  whole  machine  as  improved. 

You  are  also  entitled  to  take  into  consideration,  the  fact 
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that  the  plaintiffs,  by  the  infringement,  may  have  sustained 
other  damages  beyond  the  profits  actually  receiyed  by  the 
defendants. 

The  plaintiffs  may  have  chosen  to  sell  at  a  higher  rate, 
and  they  were  entitled  to  sell  at  a  higher  price,  if  they  were 
able  to  get  their  plows  off  in  the  market  at  higher  prices. 

But,  with  reference  to  this  question,  the  jury  should,  also, 
take  into  consideration  the  probabilities,  as  developed  by 
the  evidence,  as  t«)  whether,  if  the  defendants  had  not  in- 
fringed the  patent,  the  plaintiffs  would  have  been  able  to 
sell  as  many  machines  at  a  higher  price,  or  as  many 
at  any  price,  as  have  been  sold  by  both  plaintiffs  and  de- 
fendants together. 

So,  also,  if  the  plaintiffs  have  manufactured  machines, 
under  the  infringed  patent,  which  they  could  have  sold  but 
for  the  acts  of  defendants  in  unlawfully  selling  the  same 
machine,  and  which  in  consequence  of  such  unlawful  acts 
of  defendants,  they  were  unable  to  sell,  and  were  compelled 
to  carry  over,  they  would  also  be  damaged  to  the  extent  of 
the  value  of  the  use  of  the  capital  invested  in  such  manu- 
factured machines,  during  the  time  they  were  compelled  to 
carry  them  in  consequence  of  such  unlawful  acts  of  the  de- 
fendants. 

If  further  improvements  have  been  made  in  the  plaintiff' 
machines,  and  subsequently  patented,  and  if  the  plaintifib, 
during  the  time  of  the  alleged  infringement,  manufactured 
and  put  upon  the  market  plows  embodying  the  first  patent, 
and,  also,  the  improvement  covered  by  the  second  patent, 
they  are  not  entitled  to  recover,  as  damages,  that  portion  of 
the  price  which  they  might  have  obtained  that  is  due  to 
the  greater  value  of  the  machine  occasioned  by  combining 
the  last  improvement  with  the  first. 

The  plaintiffs  have  sued  only,  for  infringement  of  the  first 
Huie  patent,  and  their  recovery  must  be  limited  to  the 
damages  arising  from  the  infringement  of  that  patent  alone, 
and  the  part  of  the  price  for  which  they  could  have 
sold  due  to  that  patent  alone,  is  all  that  the  jury  can  take 
into  consideration  on  this  branch  of  the  damages.  And  I 
will  further  add,  that  if  the  plows  claimed  to  have  been  car- 
ried over  by  plaintiffs,  in  consequence  of  the  infringement 
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by  defeDdants,  did  not  embody  in  their  construction,  the 
patent  infringed,  then  the  plaintiffs  are  not  entitled  to  re- 
cover, as  a  part  of  their  damages,  for  the  use  of  the  capital 
invested  in  their  construction,  nor  in  any  event  are  they  en- 
titled to  recover  for  the  use  of  so  much  of  the  additional 
cost  of  the  plow,  if  any  there  be,  due  to  introducing  the 
further  improvement  made  under  the   second  Huie  patent. 

The  plaintiffs  are  not  entitled  to  recover,  as  a  part  of  the 
damages,  any  loss  sustained  by  reason  of  their  inability  to 
sell  the  Pfiel  plows,  or  any  other  plows  than  those  made 
under  or  embodying  the  patent  infringed.  Their  profits 
must  be  the  direct  and  legitimate  fruits  of  that  patent. 

They  may  have  sustained  damages  from  this  source,  but 
they  are  too  remote. 

It  rarely  happens,  that  all  the  damages,  incidental  and 
remote,  resulting  from  a  wrongful  act,  are  permitted  to  be 
recovered  by  the  law.  Only  those  damages  which  directly 
and  immediately  flow  from  the  wrongful  act,  can  be  consid- 
ered.    Bemote  consequential  damages  must  be  discarded. 

I  instruct  you,  therefore,  that  you  will  not  include  dam- 
ages resulting  from  the  dealing  of  the  plaintiffs  in  other  ma- 
chines than  those  embodying  the  patent  infringed — the  first 
Huie  patent.  And  whether  these  machines  carried  over 
by  plaintiff  embodied  that  patent,  and,  to  what  extent  the 
loss  sustained  by  carrying  them  over,  is  due  to  that  patent, 
and  what  to  the  additional  cost  of  improvements  introduced 
under  the  second  patent,  are  for  you  to  determine,  so  far  as 
you  can,  from  the  evidence. 

The  burden  of  showing  the  extent  of  the  damage,  if  any, 
arising  under  this,  as  under  other  heads,  is  on  the  plaintiff. 

Defendants  insist  that,  as  the  plaintiff's  grantor  only 
patented  the  improvement  of  a  plow,  they  are,  therefore, 
only  entitled  to  recover  the  profits  due  to  the  particular 
improvement,  and  not  the  profits  on  the  whole  plow. 

But,  gentlemen,  the  patent  is  not  for  an  improvement  on 
any  one  specific,  or  particular  plow.  It  does  not  appear  that 
any  particular  plow  was  selected,  and  an  improvement  made 
on  that  plow. 

But  the  patentee,  so  far  as  appears  from  the  evidence, 
selected  certain  elements  before  known,  and  combined  them 
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and  applied  them  to  other  parts  of  a  plow  constmcted  after 
his  own  fashion,  and  made  the  plow  in  question  as  a  whole. 

The  plow  as  constructed  is  his  machine.  It  does  not  ap- 
pear, that  that  particular  plow  could  be  employed  for  any 
useful  purpose  without  his  improvement  connected  with  it. 

Beyond  the  mere  profits  of  manufacturing  the  machine, 
the  profits  in  the  plow  must  almost  necessarily  be  all  due  to 
the  patent  for  the  improvement.  It  is  that  which  fixes  the 
price  beyond  the  expense  of  manufacturing.  At  all  events, 
the  holder  of  the  patent,  alone,  is  entitled  to  make,  use 
and  vend  the  machine  as  a  whole,  and  he  must,  therefore, 
necessarily,  be  allowed  the  profits  on  the  whole  machine. 

In  my  judgment,  from  the  attention  I  have  been  able  to 
give  this  point  since  it  was  raised,  if  there  is  an  infringe- 
ment, the  plaintiffs  are  entitled  to  recover  the  profits  made 
upon  the  entire  plow,  and  not  merely  on  the  part  constitut- 
ing the  improvement.  If  I  am  wrong,  the  error,  as  well  as 
any  other  errors  I  may  commit,  will  be  corrected  elsewhere. 

Gentlemen,  I  do  not  know  that  I  can  say  anything  further 
to  aid  you  in  arriving  at  the  proper  amount  of  damages. 
You  must  take  the  evidence  as  you  find  it,  and  consider  it 
in  the  light  of  the  principles  I  have  just  stated,  and  fix  the 
amount  from  the  evidence,  according  to  the  best  of  yoor 
ability,  remembering  that  the  plaintiffs  are  entitled  to  re- 
cover, if  at  all,  the  full  amount  sustained  resulting  directly 
and  immediately  from  the  infringement,  and  no  more. 

You  will  find  the  damages  for  two  periods :  Firstly,  from 
the  fifth  of  January,  1869,  to  the  twenty-seventh  of  Septem- 
ber, 1869;  and,  secondly,  from  the  fifth  of  January,  1869, 
to  the  present  time.  The  latter  will,  of  course,  be  arrived 
at  by  adding  to  the  damages  for  the  first  period,  the  amount 
accruing  since  September  27,  1869. 

If  you  find  for  the  plaintiffs,  your  verdict  will  be :  We,  the 
jury,  find  for  plaintiffs,  and  assess  the  damages  from  Janu- 
ary 5,  1869,  to  September  27, 1869,  at dollars,  and  the 

damages  from  January  5,  1869,  to  the  present  time,  at 

dollars. 

If  you  find  for  defendants,  you  will  simply  say:  We  £nd 
for  defendants. 
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The  United  States  v.  John  Brown,  Paul  Oberhiem, 
John  Gassen,  Thomas  B.  Scott,  Samuel  Adolph, 
Henry  Heyman,  Daniel  Wagnon,  and  Wesley 
Graves. 

District  Court,  District  of  Oregox. 
March  27,  1871. 

1.  Motion  to  Quash  Indictment. — A  motion  to  set  aside  or  qnash  an  in- 

dictment will  not  lie  unless  the  objection  appear  upon  the  face  of  the 
indictment. 

2.  Idxm. — An  affidavit  of  a  defendant  that  he  believed  the  grand  jury  acted 

upon  incompetent  or  insufficient  evidence  in  finding  an  indictment 
against  him,  not  allowed  on  a  motion  to  quash. 

3.  No  Devendantb  befobe  Indictment  Found. — There  are  no    defendants 

or  co-defendants  to  an  inquiry  before  the  grand  jury,  until  the  indict- 
ment is  found  and  filed  in  Court. 

4.  Witness  Commtttino  Himsei^f. — Under  the  act  of  February  25,  1868  (15 

Stat.  37),  a  person  may  be  compelled  in  a  judicial  proceeding  to  testify 
to  matters  tending  to  criminate  himself,  but  no  use  can  be  made  ot 
such  testimony  against  the  witness  in  a  criminal  proceeding. 

5.  Act  July  6,  1862,  Construotion  of.— The  act  of  July  6,  1862  (12  Stat. 

588),  only  extends  the  thirty-fourth  section  of  the  judiciary  act  to  cases 
in  equity  and  admiralty,  and  does  not  include  criminal  actions  or  pro- 
ceedings. 

Before  Deady,  District  Judge. 
John  C.  Cartwrighty  for  plaintiff. 
Walter  W.  Thayer  and  W,  Lair  Hill,  for  defendants. 

Deady,  J.  On  March  17,  1871,  the  Grand  Jnry  of  this 
Conrt  found  an  indictment  against  John  Brown  and  seven 
others  for  corruptly  impeding  the  due  administration  of 
justice,  in  this  Court  by  advising,  causing  and  procuring  one 
Morris  Graves,  a  material  witness  in  a  criminal  charge 
against  said  Brown,  pending  before  said  Grand  Jury,  to 
secrete  and  absent  himself,  so  as  to  avoid  being  served 
with  a  subpoena,  then  issued  out  of  this  Court  to  require 
and  command  the  attendance  of  said  witness  before  said 
jury. 
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The  indictment  is  found  under  section  2  of  the  act  of 
March  2,  1831  (4  Stat.  488). 

At  the  foot  of  the  indictment  the  names  of  pei-sona  are 
inserted  or  endorsed  as  the  witnesses  examined  before  the 
Grand  Jury  in  accordance  with  the  practice  prescribed  by 
the  Criminal  Code  of  the  State,  six  of  whom  appear  to  be 
the  same  persons  as  six  of  the  defendants  in  the  indictment. 

One  of  the  defendants,  upon  being  arraigned,  pleaded 
guilty  to  the  indictment,  one  of  them  has  not  been  arrested, 
and  the  other  six  have  filed  two  motions,  one  by  Brown  and 
the  other  by  the  other  five,  to  set  aside  and  quash  the  in- 
dictments, which  have  been  argued  and  submitted  together. 

The  motions  are  substantially  the  same,  and  are  made 
upon  the  following  grounds: 

I.  That  the^  Grand  Jury  compelled  six  of  the  persons 
named  in  the  indictment  to  appear  before  them  and  testify 
against  their  will,  and  acted  upon  the  evidence  so  obtained 
in  finding  said  indictment. 

II.  That  for  the  purpose  of  finding  said  indictment  the 
Grand  Jury  received  incompetent  testimony,  to  wit:  that  of 
the  defendants  aforesaid. 

III.,  IV.,  V.  and  VI.  That  the  indictment  is  not  direct 
and  certain  as  to  the  crime  charged,  or  as  to  the  necessary 
circumstances  thereof,  and  that  the  indictment  does  not 
charge  a  crime  nor  do  the  facts  stated  constitute  one. 

In  support  of  these  motions,  counsel  for  defendants  have 
read  the  separate  affidavits  of  four  of  the  defendants : — Paul 
Oberheim,  John  Gassen,  Thomas  B.  Scott  and  Samuel 
Adolph,  each  of  which  is  substantially  to  the  effect,  that 
affiant  appeared  before  the  Grand  Jury  which  found  this 
indictment  in  obedience  to  a  subpoena  served  upon  him,  and 
there  gave  evidence  **  regarding  the  charges  for  the  purpose 
of  said  indictment,"  and  as  affiant  believes,  said  evidence 
was  used  by  said  Grand  Jury  upon  which  to  find  this  in- 
dictment against  affiant  and  the  other  defendants  therein. 

Under  the  Code  an  indictment  cannot  be  attacked  by 
motion  except  as  provided  in  section  115,  w^hich  enacts, 
that  it  must  be  set  aside  on  motion  of  the  defendant  when 
it  appears  that  'Hhe  same  has  not  been  found,  endorsed 
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and  presented  as  prescribed  in  Chapter  VII. /'  or  when  the 
names  of  the  witnesses  before  the  Grand  Jury  are  not  placed 
upon  the  indictment.     (Or.  Code,  460.) 

It  must  be  admitted  that  these  motions,  styled  both 
motions  to  set  aside  and  to  quash,  do  not  come  within  the 
scope  of  this  provision.  For  aught  that  appears  and  indeed 
from  what  appears,  the  indictment  was  found  by  the  con- 
currence of  the  requisite  number  of  grand  jurors.  The 
names  of  the  witnesses  are  endorsed  upon  it,  and  it  is 
properly  endorsed  **A  True  Bill,"  and  signed  by  the  fore- 
man, and  was  by  such  foreman,  in  the  presence  of  the 
Grand  Jury,  duly  presented  in  open  C  3urt  and  filed  with 
the  clerk  as  a  public  record. 

As  I  understand  it,  the  Code  does  not  allow  any  inquiry 
by  the  Court  as  to  the  sufficiency  or  competency  of  the  tes- 
timony upon  which  a  Grand  Jury  has  acted  in  finding  an 
indictment,  for  the  purpose  of  setting  it  aside. 

So  at  common  law,  a  motion  to  quash  an  indictment  was 
only  allowed  for  such  insufficiency  in  the  body  or  caption 
of  it,  as  would  make  a  judgment  upon  it  against  the  defend- 
ant erroneous;  and  even  then  it  was  in  the  discretion  of  the 
Court  either  to  allow  the  motion  or  oblige  the  defendant  to 
plead  or  demur.     (4  Bac.  Ab.  342.) 

Neither  the  motion  to  set  aside  or  the  motion  to  quash 
will  lie  where  the  objection  does  not  appear  or  arise  upon 
the  face  of  the  indictment,  or  perhaps  the  records  of  the 
Court.  This  being  so,  the  affidavits  of  the  defendants  im- 
pugning the  conduct  and  judgment  of  the  Grand  Jury,  can 
not  be  considered  upon  the  hearing  of  this  motion.  If  the 
contrary  practice  were  established,  there  would  be  no  need 
of  grand  juries,  and  the  Court  would  necessarily  assume 
both  the  function  of  indicting  and  trying  criminals;  for  it 
is  safe  to  presume  that  in  most  cases  the  defendant  would 
object  to  being  tried  upon  the  indictment,  and  support  such 
objection  by  his  affidavit  that  he  believed  the  Grand  Jury 
acted  upon  incompetent  or  insufficient  evidence.  The  wit 
of  man  could  not  devise  a  mode  of  indicting  which  would 
not  be  liable  to  this  objection  from  the  defendant.  In  the 
administration  of  criminal  justice,  confidence  must  be  re- 
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posed  somewhere;  and  it  must  be  admitted  that  there  are 
few  bodies  concerned  in  it,  that  may  be  more  safely  trusted 
than  the  grand  juries  of  this  district.  The  material  allega- 
tion of  each  of  these  affidavits,  that  the  affiant  belieyes  the 
Grand  Jury  acted  upon  his  evidence  in  finding  the  indict- 
ment against  himself  and  co-defendant,  is  quite  as  likely  to 
be  false  as  true,  because  the  affiant  has  no  means  of  know- 
ing the  fact.  Nor  does  it  appear  that  the  affiants  gave  any 
material  testimony  in  the  matter.  They  do  not  say  that 
they  confessed  their  guilt,  or  that  of  their  fellows,  before  the 
Grand  Jury.  Upon  this  point  I  cite  and  rely  upon  the  opin- 
ion of  Mr.  Justice  Nelson  in  United  States  v.  Beed,  (2  Blatch. 
464),  and  the  authorities  there  cited,  in  which  case  a  mo- 
tion to  quash  upon  a  similar  affidavit  of  the  defendant  was 
denied. 

Laying  aside  then,  the  affidavits  of  the  defendants,  what 
objection  appears  to  the  manner  of  finding  this  indictment 
upon  the  face  of  it  ?  It  is  answered  that,  it  appears  that 
each  of  the  six  defendants  whose  names  appear  as  witnesses 
upon  the  indictment,  was  a  witness  against  himself  and  against 
his  co-defendants,  and  that,  therefore,  the  indictment  was 
found  upon  incompetent  testimony.  Is  this  conclusion  from 
the  premises  a  certain  or  even  a  probable  one?  In  the  inves- 
tigation of  this  matter  ten  persons  appear  to  have  been  be- 
fore the  Grand  Jury  and  examined  as  witnesses.  Upon  the 
testimony  of  which  one  of  them  this  indictment  was  found, 
as  to  any  or  all  of  the  defendants,  this  Court  cannot  know 
or  presume.  There  is  no  presumption  that  all  of  them  or 
any  particular  one  of  them  gave  material  or  any  testimony 
before  the  Grand  Jury.  There  had  been  no  preliminary 
examination  before  a  commissioner  concerning  the  com- 
mission of  this  alleged  crime.  The  investigation  originated 
with  the  Grand  Jury,  as  was  lawful  and  proper.  In  endeavor- 
ing to  find  out  who,  if  any,  were  probably  guilty  of  imped- 
ing the  administration  of  justice  by  running  off  and  secret- 
ing the  witness  who  had  failed  to  appear  before  them,  they 
might  call  before  them  and  examine  many  persons  who 
were  ignorant,  or  affected  to  be,  about  the  matter,  and  the 
testimony  of  others  might  establish  the  fact  that  some  of 


Dist.  Or.]  United  States  v.  Brown.  535 

1871.]  Opinion  of  the  Court— Deady,  J. 

these  same  persons  were  the  very  ones  who  should  be  in- 
dieted.  For  instance,  this  indictment,  for  aught  that  ap- 
pear?, may  have  been  found  upon  the  testimony  of  the 
three  witnesses  not  named  as  defendants  therein.  But  for 
the  sake  of  the  argument  let  it  be  assumed  that  each  of 
these  six  defendants  who  were  before  the  Grand  Jury  gave 
material  testimony  against  the  other  five,  would  the  indict- 
ment against  these  six,  or  either  of  them,  have  been  found 
upon  incompetent  testimony?  I  think  not.  Each  of  these 
parties  might  have  been  compelled  to  testify  before  the 
Grand  Jury  concerning  the  part,  if  any,  which  each  of  the 
others  took  in  this  alleged  criminal  transaction. 

The  argument  to  the  contrary  by  the  counsel  for  defend- 
ant is  based  upon  section  211  of  the  Code,  which  enacts 
that— 

''A  defendant  in  a  criminal  action  or  proceeding  cannot 
be  a  witness  for  or  against  himself,  nor  for  or  against  his 
co-defendant."    *  *  *     (Or.  Code,  477.)     And 

also  section  48,  which  declares  that — 

''In  the  investigation  of  a  charge  for  the  purpose  of  in- 
dictment, the  Grand  Jury  shall  receive  no  other  evidence 
than  such  as  might  be  given  on  the  trial  of  the  person 
charged  with  the  crime  in  question."  (Id.  449.)  And  the 
assumption  that  these  parties  were  defendants  and  co-defend- 
ants in  a  criminal  action  or  proceeding  before  the  finding 
of  the  indictment,  and  during  the  investigation  of  the  mat- 
ter before  the  Grand  Jury;  and  that  the  inquiry  before  that 
body  was  the  investigation  of  a  criminal  charge  made  against 
each  of  these  particular  six  defendants. 

I  cannot  conceive  of  any  one  being  a  defendant  until  some 
distinct  action  or  proceeding  known  to  the  law  has  been 
commenced  against  him,  to  which  he  then  becomes  a  party, 
and  in  which  he  is  entitled  to  be  heard  as  soon  as  he  is 
brought  into  Court  or  chooses  to  appear.  Section  11  of  the 
Crim.  Code  provides  substantially  that  a  criminal  action  is 
commenced  when  the  indictment  is  found  and  filed  with  the 
clerk.  So  in  Untied  States  v.  Heed,  cited  above,  it  was  held 
that  while  an  investigation  was  going  on  before  the  Grand 
Jury  touching  a  particular  charge,  there  was  no  cause  pend- 
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ing  in  Court  or  before  that  body  in  the  legal  sense  of  the 
term.  There  are,  in  fact  or  law,  no  defendants  or  co-defend- 
ants to  an  investigation  before  a  Grand  Jury  touching  an 
alleged  or  supposed  commission  of  crime. 

Neither  was  the  Grand  Jury  investigating  a  criminal 
charge  made  against  these  particular  six  defendants  within 
the  meaning  of  section  48  of  the  Code.  Neither  of  these 
defendants  was  charged  with  the  commission  of  a  crime 
until  after  this  investigation  had  ceased,  and  the  indictment 
was  filed  in  Court.  Then  for  the  first  time  in  a  legal  sense 
they  were  accused  of  the  commission  of  a  crime.  Section 
48  only  applies  to  cases  when  a  party  has  been  duly 
charged  with  the  commission  of  crime  before  a  committing 
magistrate  and  held  to  answer.  In  such  a  case  the  Grand 
Jury  are  called  upon  to  inquire  whether  the  defendant  in 
this  criminal  proceeding  before  the  magistrate  is  primafacie 
guilty,  as  charged,  and  indorse  the  indictment  accordingly. 
But  in  a  general  inquiry  instituted  by  a  Grand  Jury  for  the 
purpose  of  ascertaining  who  committed  a  particular  crime, 
or  whether  a  crime  was  committed  at  all,  it  would  be  im- 
possible to  apply  section  48,  without  stopping  the  inquiry 
at  the  threshold.  The  Grand  Jury  cannot  know  at  once 
who  wall  be  the  person  put  on  trial  for  the  crime,  and 
who  will  be  his  co-defendants  if  any,  and  therefore  cannot 
know  if  the  testimony  of  either  would  be  incompetent  on 
the  trial  on  that  account,  and  for  that  reason  not  to  be  re- 
ceived by  them  on  the  investigation. 

By  act  of  February,  25,  1868  (15  Stat.  37),  it  is  provided 
that  no  evidence  of  a  party  obtained  in  a  judicial  proceed- 
ing shall  be  used  against  such  party  in  any  Court  in  the 
United  States,  in  any  criminal  proceeding  or  proceeding  to 
enforce  a  forfeiture  or  penalty.  As  Hhq  law  stood  before 
the  passage  of  this  act,  a  witness  could  decline  to  answer  a 
question  when  the  answer  would  tend  to  criminate  himself. 
But  now  he  may  be  compelled  to  answer,  when  inquiry  is 
pertinent  to  any  judicial  proceeding,  because  it  may  be 
necessar^^  to  the  ends  of  justice  as  to  others,  and  cannot  be 
used  against  himself.  If  this  is  not  the  object  and  effect 
of  the  act,  I  confess  I  do  not  know  what  is. 
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This  being  so,  the  Grand  Jury  might  have  interrogated 
each  of  these  defendants  concerning  the  part  he  took  in  this 
transaction,  if  any,  but  they  were  not  authorized  to  find  an 
indictment  against  either  of  them  upon  his  own  testimony. 
But  either  might  be  indicted  upon  the  testimony  of  the 
other,  and  if  any  of  them  saw  proper  to  volunteer  a  state- 
ment or  confession  of  his  own  guilt  to  the  Grand  Jury,  he 
might  be  indicted  upon  that.  I  see  no  reason  why  a  party 
may  not  as  well  confess  his  crime  before  a  Grand  Jury,  as 
before  a  Court,  as  one  of  the  defendants  in  this  indictment 
has  already  done.  But  when  a  person  is  called  before  a 
Grand  Jury  as  a  witness,  and  it  is  subsequently  sought  to 
prove  a  confession,  alleged  to  have  been  made  by  him 
whilst  before  such  body,  to  sustain  an  indictment  found 
against  such  person,  I  think  it  ought  to  be  received  with 
great  caution,  and  rejected  unless  it  satisfactorily  appeared 
that  it  was  deliberately  and  voluntarily  made,  and  not  inad- 
vertently or  from  the  supposed  constraint  of  his  position  or 
the  obligation  of  his  oath.  The  National  Constitution  (V 
Amendment),  has  wisely  and  humanely  established  beyond 
legislative  control  and  popular  caprice  or  necessity,  tlie 
common  law  rule,  that  *  *  No  person  shall  be  compelled,  in 
any  criminal  case,  to  be  a  witness  against  himself." 

Much  was  said  upon  the  argument  of  this  branch  of  the 
motion  as  to  whether  the  sections  of  the  Code  above  cited, 
touching  the  competency  of  witnesses  in  criminal  actions 
are  applicable  to  and  govern  in  such  actions  in  this  Court. 
The  defense  maintained  the  affirmative  of  the  question  and 
relied  upon  the  act  of  July  6,  1862,  (12  St^it.  588),  which 
enacts  that : 

**  The  laws  of  the  State  in  which  the  Court  shall  be  held, 
shall  be  the  rules  of  decision  as  to  the  competency  of 
witnesses,  in  the  Courts  of  the  United  States  in  trials  at 
common  law,  in  equity  and  admiralty." 

Prior  to  the  passage  of  this  act,  the  State  law  as  to  the 
competency  of  witnesses  in  the  United  States  Courts  was 
the  rule  in  **  trials  at  common  law"  by  virtue  of  section  34 
of  the  Judiciary  Act  of  1798  (1  Stat.  92),  but  not  in  equity 
or  admiralty.     So  far  as  I  can  perceive,  this  act  is  pros- 
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pective,  and  was  passed  to  produce  nniformity  in  Uiis 
respect  in  trials  at  common  law,  equity  and  admiraliy. 
Practically  it  extends  the  Judiciary  Act  to  cases  in  equity 
and  admiralty.  At  first  blush,  it  would  seem  that  the  phrase 
trials  at  common  law  was  comprehensive  enough,  and  in- 
tended to  include  the  trial  of  criminal  actions.  Bat  in 
Unikd  SkUes  v.  Bied  et  al.  (12  How.  362),  Ch.  J.  Taney  held 
that  this  phrase  in  the  section  of  the  Judiciary  Act  aboie 
cited,  did  not  include  criminal  actions,  but  only  ''civil 
cases  at  common  law  as  contradistinguished  from  suits  in 
equity."  While  admitting  the  propriety  and  necessity  of 
the  rule  of  following  the  State  law  as  to  the  competency  of 
witnesses  in  civil  actions,  because  it  is  in  effect  a  rule  of 
property,  the  Ch.  J.  said:  ''  But  it  could  not  be  supposed, 
without  ^ery  plain  words  to  show  it,  that  Congress  intended 
to  give  to  the  States  the  power  of  prescribing  the  rules  of 
evidence  in  trials  for  offenses  against  the  United  States. 
For  this  construction  would  in  effect  place  the  criminal 
jurisprudence  of  one  sovereignty  under  the  control  of  an- 
other." 

Upon  authority,  I  think  the  case  conclusive  that  the  act 
of  July  6,  1862,  does  not  apply  to  criminal  actions.  How- 
ever, in  my  judgment,  that  consideration  does  not  affect 
the  question  arising  upon  this  motion,  for  I  regard  the  Code 
in  this  respect  as  nothing  more  than  an  affirmance  of  the 
common  law,  and  therefore  the  rule  of  this  Court. 

The  motion  to  quash  upon  the  first  and  second  grounds, 
must  be  denied. 

As  to  the  other  grounds  of  the  motion,  the  objection 
should  regularly  have  been  taken  by  demurrer,  but  by  con- 
sent the  defendants  have  been  permitted  to  make  and  argue 
them  in  this  way.  On  the  argument,  I  was  not  much  im- 
pressed with  the  force  of  the  objections,  but  am  not  pre- 
pared now  to  say  they  are  not  well  taken.  Being  pressed 
for  time,  I  have  not  been  able  to  give  them  the  considera- 
tion I  would  like,  I  shall,  therefore,  deny  the  motion  alto- 
gether, and  if  it  becomes  necessary,  these  objections  to  the 
sufficiency  of  the  indictment,  may  be  made  in  arrest  of 
judgment. 
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Christian  Hanson  v.  Frank  Fowle  and  A.  F. 

Turner.^ 

DiBTBicT  Court,  District  of  Oregon, 
April  3,  1871. 

1.    ASSAUXTAND   BaTTKBT  OJT  OFFICES,  WHEN  MaBTEB  UABLB    FOB. — A  IBSSter 

of  a  vessel  is  liable  tor  an  unjustifiAble  assault  and  battery  by  one  of  his 
officers  upon  one  of  the  crew,  when  the  same  is  done  by  his  connivance, 
consent  or  authority. 

2.  Idem. — The  consent  and  authority  of  the  master  will  be  presumed  when 

it  appears  that  he  knew  of  the  trespass  or  had  reason  to  know  it,  and 
did  not  interfere  to  prevent  it. 

3.  Idem — Satisfaction,  Pboof  of. — A  receipt  given  by  a  seaman  upon  the 

payment  of  his  wages,  which  contains  a  clause  acknowledging  satisfac- 
tion of  all  claims  for  assault  and  battery,  is  not  binding  unless  shown  to 
have  been  the  result  of  a  fair  and  free  compromise  or  settlement  for 
some  substantial  compensation  or  benefit  to  the  seaman  besides  the  pay- 
ment of  his  wages. 

4.  Idem. — A  receipt  for  all  **  demands  and  dues'*  agaiust  a  vessel,  her  mas- 

ter and  officers  is  not  upon  its  face  a  receipt  for  assault  and  battevy . 

5.     BbGBIPT     fob     GliAIMS     Ex    GONTBACTU,     AND       CLAIMS      £x      DeUCTO. — 

The  word  *'  demand"  on   a  receipt  ordinarily  relates  only  to  claims 
arising  ex  contractu^  and  not  to  those  arising  ex  delicto. 
6.   Measubb  of  Damages. — Rules  for  assessment  of  damages  in  cases  of 
beating  and  wounding  a  seaman. 

Before  Deady,  District  Judge. 

Theodore  Burmeister  and  H.  Y,  Thompson^  for  libellant. 

J,  W,  WhaUeyy  for  defendant  Turner;  OrUmdo  Humason, 
for  defendant  Fowle. 

Deady,  J.  Christian  Hanson,  lately  a  seaman  and  second 
mate  on  the  American  brig  Madaioasca,  brings  this  suit 
against  the  respondents,  the  master  and  mate  of  said  brig, 
to  recover  damages  for  an  alleged  beating  and  wounding  by 
the  latter,  with  the  consent  of  the  former,  about  August  8, 
1870,  during  a  voyage  from  Newport,  Wales,  to  Portland, 
Oregon. 

The  libellant  and  the  respondents  have  been  examined  as 


1.  Affirmed  on  appeal  in  the  Circuit  Court,  May  12, 1871;  8awtxb»  J. 


540  Hanson  v,  Fowle.  [Dist.  Cfc. 

Opinion  of  the  Court — Deady,  J.  [April, 

witnesses,  also  two  of  the  seaman,  and  the  cook  and  the 
cabin  boy.  The  arm  of  the  libellant,  which  it  is  alleged 
was  fractured  by  the  beating,  was  exhibited  in  Court,  and 
the  testimony  of  physicians  heard  as  to  the  nature  of  the 
injury  and  its  probable  cause  and  consequences. 

The  testimony  is  too  voluminous  to  be  detailed  here.  It 
appears  that  when  the  brig  was  in  the  South  Atlantic,  the 
libellant  was  at  the  wheel  during  the  morning  watch,  steer- 
ing by  the  wind,  the  same  being  light  and  varying  about 
five  points  on  either  side.  Near  six  o'clock  the  ship  was 
thrown  into  stays,  but  no  harm  was  done  by  it  except  the 
stranding  of  the  main  sheet,  which  was  not  discovered, 
however,  until  after  the  beating  in  question.  When  the 
ship  was  thrown  into  stays,  the  master  came  on  deck,  and 
abused  Hanson  on  account  of  it.  Hanson  replied  that  he 
couldn't  help  it.  The  mate  immediately  with  the  rest  of 
the  watch,  braced  the  yards  on  the  other  tack,  and  then 
went  forward  with  one  man  to  haul  down  the  foretack. 
Just  at  this  time — near  six  o'clock — the  libellant's  watch  at 
the  wheel  being  about  out,  the  master  ordered  O'Neal  to 
take  the  wheel,  and  the  libellant  to  go  forward  and  help 
the  mate  about  the  foretack.  As  soon  as  the  libellant  got 
forward  near  the  capstan,  words  passed  between  the  mate 
and  him  about  the  ship  being  thrown  into  stays — the  mate 
abusing  the  libellant,  and  finding  fault  with  him  about  it, 
and  the  latter  answering,  '*Mr.  Turner,  I  couldn't  help  it" 
Very  soon  the  mate  commenced  beating  the  libellant,  and 
knocked  him  down  near  or  on  the  combing  of  the  fore 
hatch  and  then  kicked — booted  him — aft  to  the  companion 
way. 

The  libellant  testifies  that  the  mate  struck  him  six  times 
with  a  capstan  bar.  That  the  first  three  blows  he  received 
on  his  arm  in  attempting  to  ward  them  off  from  his  head  and 
body,  and  that  then  he  was  knocked  down  and  struck  on  the 
lower  part  of  the  back  thvee  other  blows  with  the  bar.  That 
then  the  mate  ordered  him  aft,  and  as  he  went  stooping 
along  from  the  effect  of  the  blows,  on  his  two  feet  and  one 
hand,  the  mate  kicked  him  in  the  back  and  sides  until  he 
reached  the  companion-way  where  the  master  was  standing. 
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The  mate  denies  having  struck  the  libellant  with  the  bar, 
but  admits  striking  him  with  his  fist  and  knocking  him 
down,  and  that  he  kicked  him  with  his  bare  foot,  and  also  struck 
him  with  his  fist  as  he  passed  him  as  they  were  both  going 
aft.  The  mate  also  testifies  that  the  libellant  was  impudent 
to  him  and  pushed  him  against  the  anchor,  and  that  he  was 
provoked  to  beat  him  on  that  account.  No  one  saw  the 
men  during  the  affray  at  the  capstan,  but  the  libellant  was 
heard  to  scream  and  say,  **I  couldn't  help  it."  There  is  no 
doubt  but  that  his  arm  was  broken  on  that  occasion,  and 
the  weight  of  testimony  tends  to  support  the  story  of  the 
libellant.  This  being  so,  the  beating  was  unprovoked  and 
unjustifiable.  It  does  not,  however,  necessarily  follow  that 
the  mate  intended  to  break  libellant's  arm,  but  he  beat  him 
unlawfully  and,  I  think,  unmercifully,  and  he  must  be  held 
responsible  for  the  consequences  of  his  conduct  and  actions. 

The  master  denies  knowing  anything  about  the  matter, 
or  that  he  had  any  knowledge  that  the  libellant  was  injured 
while  on  the  vessel.  I  think  the  testimony  strongly  pre- 
ponderates in  favor  of  the  conclusion  that  the  master  was 
cognizant  of  the  beating,  and  did  not  intei'fere  to  prevent  it 
but  on  the  contrary,  suffered  and  approved  it.  Notwith- 
standing the  attempt  to  prove  the  contrary,  I  am  satisfied 
that  the  master  was  on  deck,  probably  on  the  poop,  at  the 
time.  True,  on  account  of  the  ship's  house,  he  might  not 
have  seen  the  parties  at  the  time  libellant  was  knocked  down 
and  had  his  arm  broken,  but  he  must  have  heard  enough 
of  the  affray  then  to  have  called  his  attention  to  it.  At 
least,  as  the  libellant  came  aft  crying  with  pain,  and  the 
mate  booting  him,  he  must  have  seen  them.  Besides,  it  is 
admitted  that  the  master  came  on  deck  immediatelv  after 
the  libellant  and  mate  came  aft,  and  that  he  saw  the  former 
crying  from  the  effects  of  the  beating,  and  that  he  made  no 
inquiry  into  the  matter  nor  noticed  it  otherwise  than  to  put 
him  to  work  splicing  a  thimble  in  the  main  sheet,  and  when 
he  complained  that  his  arm  hurt  him  so  he  could  not  work, 
to  tell  him  "to  shut  up." 

There  can  be  no  doubt  that  the  libellant  carried  his  arm 
in  a  sling  for  several  weeks,  probably  as  many  as  six,  dur- 
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ing  which  time,  although  he  stood  his  watch,  he  did  not 
take  his  turn  at  the  wheel  on  aoconnt  of  tiie  fractare  of  his 
arm. 

The  voyage  did  not  terminate  for  near  five  months  after^ 
wards,  and  yet  no  inquiry  was  ever  made  into  the  matter  by 
the  master,  and  the  broken  arm  was  allowed  to  go  uncared 
for  and  to  heal  as  best  it  might. 

This  subsequent  utter  indifference  and  neglect  on  the  part 
of  the  master  tends  to  convince  me  that  he  was  aware  of  the 
beating  when  it  occurred  and  approved  it.  Indeed  it  is  not 
improbable  that  he  sent  the  libellant  forward  to  where  the 
mate  was  when  he  did,  for  the  purpose  of  giving  the  latter 
an  opportunity  of  punishing  the  former  for  letting  the  ship 
come  into  stays.  The  testimony  of  one  witness  is  that  he 
was  walking  the  poop  cursing  and  swearing  about  the  mat- 
ter, at  the  time  the  battery  was  being  committed.  Accord- 
ing to  the  libellaut's  testimony,  as  soon  as  the  master  came 
on  deck  he  railed  out  at  him,  calling  him  a  ^*  Dutch  hound 
of  h — ^11."  So  the  testimony  of  others  of  the  crew  is  to  the 
effect  that  he  was  in  the  habit  of  telling  the  mate  '*to  make 
the  men  move,  and  if  they  didn't,  to  mash  their  heads,"  and 
that  on  one  occasion  he  beat  one  of  the  men  himself  over 
the  back  with  a  broom-stick,  for  no  particular  cause  as 
appears. 

The  law  upon  the  liability  of  the  master  for  the  tres- 
passes of  his  ofScers  is  laid  down  by  Mr.  Justice  Story  in 
Thomas  v.  Law  (2  Sum.  11),  as  follows: 

''The  master  has  the  supreme  authority  on  board  of  bis 
ship;  and  has,  moreover,  a  sort  of  parental  responsibility 
and  duty  devolved  upon  him,  for  the  due  exercise  of  it.  It 
is  his  duty  to  prevent,  as  far  as  he  may,  any  undue  exercise 
of  authority  by  his  subordinate  officers,  and  any  abuses,  in- 
juries and  trespasses  by  them.  If  he  is  present  when  any 
of  the  subordinate  officers  inflict  chastisement  upon  the 
crew,  he  is  bound  in  duty  to  interfere,  and  restrain  it,  if  it 
is  improper  in  its  nature  or  character,  or  unjustifiable  under 
the  circumstances.  If  he  may  interfere,  and  he  does  no^ 
he  must  be  deemed  to  assent  to  and  encourage  it;  for  no 
officer  in  his  presence  has  any  right  to  inflict  punishment 
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without  his  assent  or  direction,  unless  upon  an  emergency, 
which  admits  of  no  delay.  It  is  not  sufficient  for  him  to 
excuse  himself  from  this  interposition,  upon  any  notions  of 
courtesy,  or  of  upholding  the  authority  of  the  officers,  or  of 
supporting  the  harmony  and  discipline  of  the  ship.  The 
law  has  entrusted  him  with  summary  powers,  for  the  good, 
not  of  the  officers  alone,  but  of  the  crew  also,  and,  indeed, 
for  the  general  good  of  the  maritime  service,  in  which  he  is 
engaged.  While  he  should  uphold  the  just  discipline  of  the 
ship  with  a  steady  confidence,  he  is  to  take  care  that  the 
crew  is  nofc  made  the  victims  of  the  insolence,  the  passions, 
or  the  caprice  of  the  officers  under  him.  If  he  will  stand 
by  and  see  the  seamen  cruelly,  brutally  and  unjustifiably 
beaten  without  interference,  he  ought  not  to  complain  that 
the  law  forces  upon  him  the  conclusion  that  he  approves 
what  is  done,  and  means  to  encourage  it  by  his  license  and 
authority.  He  becomes  thereby  the  abettor  and  supporter 
of  the  deed,  upon  the  reasonable  ground  that  he  who  know- 
ingly allows  oppression  shares  the  crime.  Such,  in  my 
opinion,  is  the  dictate  of  the  law  on  the  subject;  and  it  is 
wholesome  as  an  admonition  and  a  preventive  against  the 
undue  resentment  and  oppression  of  officers,  which  so  often 
end  in  the  open  mutiny  and  rebellion  of  the  injured  crew." 
Upon  this  branch  of  the  case  I  think  the  libeUant  is  en- 
titled to  recover  against  the  master  as  well  as  the  mate.  To 
my  mind,  it  is  absurd  to  suppose  that  within  the  limited, 
area  of  this  vessel,  carrying  a  crew  of  only  six  men,  that  the 
mate  could  in  open  daylight  and  without  any  substantial 
cause,  severely  beat  one  of  the  men,  fracture  his  arm,  and 
boot  him  from  fore  to  aft,  without  the  master  being  aware 
of  it  at  the  time  or  soon  after.  If  for  any  reason  he  did  not 
see  the  transaction  at  the  moment  of  its  occurrence,  and  it 
had  not  been  allowed  to  take  place  by  his  connivance,  con- 
sent or  authority,  he  would  most  naturally  inquire  into  the 
circumstances  as  soon  as  the  matter  came  to  his  knowledge 
and  take  some  steps  to  rebuke  or  punish  the  offending 
officer,  and  to  bind  up  and  heal  the  wounds  of  the  injured 
seaman.  Not  having  done  this,  the  inference  is  reasonable 
that  he  approved  of  the  mate's  conduct  at  the  time. 
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An  attempt  is  made  in  the  pleadings  and  proof  bj  both 
respondents  to  set  up  a  receipt  given  by  the  libellant  to  the 
master  one  or  two  days  after  the  arrival  of  the  vessel  at  this 
port,  in  bar  of  this  suit.     It  is  in  these  words. 

**  Received  from  F.  Fowle,  the  sum  $93.96,  being  the 
amount  in  full  of  all  demands  and  dues  against  brig  Mada- 
ivaska,  her  officers,  captain  and  owners. 

(Signed)  * '  Christian  Hanson. 

'Tortland,  January  17,  1871." 

There  is  no  direct  testimony  to  show  that  the  sum  men- 
tioned in  this  receipt  was  paid  the  libellant  for  his  wages 
only,  but  the  fact  is  manifest  from  all  the  circumstances 
as  well  as  from  the  testimony  of  the  master  himself.  He 
testifies  that  within  a  day  or  two  after  his  arrival  at  this 
port,  he  sent  for  the  men  to  pay  them  oflF,  and  that  the 
libellant  was  the  first  man  in  the  cabin.  **I  (the  master) 
asked  him  (Hanson)  if  he  had  made  up  his  account  ?  He 
said  he  had  not.  I  told  him  I  had,  and  read  it  to  him,  and 
asked  him  if  it  was  right.  He  said  it  is.  Then  I  gave  him 
the  money,  and  he  signed  the  receipt."  On  cross-examina- 
tion, he  testified  further:  **I  did  not  suppose  there  would 
be  any  claim  for  damages.  I  did  not  think  of  anything  of 
the  kind  at  the  time." 

The  general  rule  is  that  tlie  word  demand  in  a  receipt 
relates  only  to  claims  arising  out  of  contract,  and  does  not 
include  those  arising  out  of  tort,  such  as  this.  The  word 
damages  nor  any  equivalent  of  it,  does  not  occur  in  the  re- 
ceipt, and  the  master  did  not  think  of  any  such  a  thing 
when  he  took  it.  Ujon  these  facts  alone  it  would  not  be 
held  to  be  a  release  or  acquittance  of  this  claim.  But  this 
is  not  all.  This  voyage  lasted  seven  months  and  twelve 
days.  The  only  place  that  the  vessel  touched  on  the  way 
was  the  Falkland  Isles,  where  she  remained  a  few  davs  to 
ship  three  men  in  place  of  three  of  the  crew  lost  overboard. 
It  is  highly  probable  that  the  whole  wages  for  the  voyage 
were  duo  the  libellant  when  he  signed  this  receipt.  Dividing 
the  sum  received  by  the  time  of  his  voyage,  gives  as  a  re- 
sult, a  little  over  $13  per  month.  It  is  not  probable  that 
the  wages  were   less   than   this  sum.     Considering  these 
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facts,  the  nature  of  the  subject,  and  the  relation  of  the  par- 
ties, it  is  apparent  that  the  receipt  was  neither  given  by  the 
libellant,  or  received  by  the  master  with  any  reference  to 
this  claim  for  damages. 

But  if  this  receipt  contained  the  word  '*  damages,"  or 
"  all  claims  for  damages,"  the  law  would  not  allow  the  re- 
spondents to  take  advantage  of  it  to  defeat  this  suit,  unless 
it  also  satisfactorily  appeared  that  after  a  fair  and  distinct 
understanding  of  the  matter,  the  libellant  compromised  or 
settled  the  claim  for,  or  on  account  of  some  substantial  sat- 
isfaction, compensation  or  benefit  made  to,  or  to  enure  to 
him. 

The  law  very  properly  looks  with  distrust  and  suspicion 
upon  a  release  or  receipt  obtained  from  a  seaman  at  or  be- 
fore the  payment  of  his  wages,  for  injuries  inflicted  upon 
him  during  the  voyage.  While  the  wages  are  unpaid,  the 
master  and  men  deal  upon  such  an  unequal  footing,  that  no 
attention  will  be  paid  to  such  release  when  there  is  any 
ground  for  suspecting  that  it  was  unduly  or  unfairly  ob- 
tained. 

In  Whitney  v.  Edgar  (Crabbe,  424),  the  Court  held  that 
no  attention  should  be  paid  to  a  release  of  the  officers  of  a 
ship  from  all  claims  and  damages,  given  by  a  seaman  to 
procure  the  payment  of  his  wages.  In  Thomas  v.  Lane^ 
cited  above,  there  was  a  receipt  signed  by  the  seaman  on 
the  back  of  the  shipping  articles,  in  full  of  all  demands  for 
assault  and  battery  and  imprisonment.  In  passing  upon  it, 
the  Court  said:  ''To  such  a  receipt,  given  upon  the  mere 
payment  of  wages,  and  without  any  distinct  compromise, 
satisfaction,  or  compensation  for  trespasses,  it  can  hardly 
be  supposed  that  any  Court  would  listen  as  a  bar  to  a  suit 
of  this  nature.  It  must,  under  such  circumstances,  be 
treated  as  a  paper  obtained  by  fraud,  surprise,  or  under 
advantage  taken  of  the  party's  situation." 

The  damages  claimed  in  the  libel  are  $2,000.  In  esti- 
mating the  damages  to  be  allowed  libellant,  regard  must  be 
had  to  the  condition  in  life  and  circumstances  of  the  par- 
ties. (Whitney  v.  Eagar,  svpra.)  The  respondents  are  the 
master  and  mate  of  a  sailing  vessel,  and  have  nothing  so 
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far  as  appears,  beyond  their  earnings.  The  libellant  is  a 
seaman  and  a  sailmaker,  a  native  of  Denmark,  and  under 
thirty  years  of  age.  On  two  discharges  given  him  by  a 
''  superintendent  of  a  mercantile  marine  office"  at  Hull, 
England,  in  1869  and  1870,  he  is  marked  as  an  able-bodied 
seaman;  "very  good"  as  to  character  for  "ability,  capacity 
and  conduct."  The  evidence  shows  that  the  bone  of  the 
upper  arm  was  fractured,  and  that  it  has  knit  together,  but 
not  quite  in  place.  The  arm  is  yet  weak,  and  unfits  the 
libellant  to  do  an  able>bodied  seaman's  duty,  but  the  phy- 
sicians think  it  will  be  a  pretty  good  arm  in  the  course  of 
a  year.  No  expense  or  loss  of  time  was  incurred  by  libel- 
lant while  on  the  brig,  on  account  of  the  fracture.  Allow- 
ing the  libellant,  if  his  arm  was  not  injured,  to  be  able  to 
earn  $60  a  month  and  find  himself,  I  think  it  may  be  safely 
assumed  that  during  the  current  year  he  will  not  be  able, 
on  account  of  the  condition  of  his  arm,  to  earn  more  than 
$30  per  month.  This  will  be  a  loss  to  him  of  $360.  For 
the  actual  breaking  of  his  arm,  and  the  anguish,  pain  and 
suffering  necessarily  resulting  from  the  fracture  and  the 
beating,  and  the  subsequent  heartless  neglect  with  which 
libellant  was  treated  by  the  respondents,  it  is  not  so  easy 
to  determine  what  sum  should  be  allowed.  In  these  re- 
spects, what  are  proper  damages  can  only  be  estimated  in  a 
very  general  way,  and  much  must  depend  in  each  case  upon 
the  condition  in  life  and  circumstances,  pecuniary  and 
otherwise,  of  the  parties.  After  careful  consideration,  I 
have  concluded  to  allow  the  libellant  on  these  accounts, 
$500.  To  these  amounts  something  must  be  added  by  way 
of  compensating  the  libellttut  for  the  expense  which  he  has 
incurred  in  employing  counsel,  to  maintain  this  suit  to 
vindicate  his  rights.  For  this  I  will  add  $200,  making  in 
the  aggregate  $1,060  which  the  libellant  is  entitled  to  re- 
cover in  any  lawful  money  of  the  United  States. 
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Jacob  Kamm  v.  Benjamin  Stark. 

.  CiBCUiT  CouKT,  District  op  Oregon, 
April  8,  1871.    ■ 

1.  Injunction  to  Stay  JuDoacENT. — Notice  of  Application  fob  No  Stay. 

Where  a  judgment  is  given  in  an  action  at  law  for  the  recovery  of  the 
posBession  of  real  properly,  and  a  bill  in  eqnity  is  filed  by  the  defendant 
therein  to  stay  proceedings,  and  notice  given  of  an  application  for  a  pro- 
visional injunction  to  enjoin  the  enforcement  of  the  judgment,  the  plain- 
tiff in  the  judgment  is  in  no  way  prohibited  or  restrained  from  enforcing 
the  same,  until  an  injunction  is  actually  granted  and  served,  or  he  has 
notice  of  the  order  allowing  it. 

2.  Injunction  not  Gbanted  afteb  Execution. — A  provisional  injunction 

will  not  be  granted  to  restrain  the  plaintiff  in  an  action  at  law  from  en- 
forcing a  judgment,  where  it  appears  that  between  the  filing  of  the  bill 
and  the  time  of  the  application  lor  the  injunction,  the  judgment  had  been 
enforced  by  execution. 

3.  Injunction,  when  not  Axlowed  till  atteb  Final  Hbabino.— An  injxmotion 

requiring  a  party  to  do  a  particular  thing,  as  to  surrender  the  possession 
of  certain  premises,  is  never  allowed  before  final  hearing. 

4.  Bubpcena,  Sebvicb  of   upon   Attobney. — In  case  of  a  bill  in  equity 

to  stay  proceedings  at  law  or  a  cross-bill,  where  the  plaintiff  in 
the  action  at  law  or  original  bill  is  beyond  the  jurisdiction  of  the  Gourti 
the  Court  will  order  the  subpoena  to  appear  to  be  served  upon  the  attor- 
ney of  such  absent  plaintiff;  but  when  the  judgment  in  such  action  at 
law  has  been  enforced,  the  authority  of  the  attorney  to  represent  the 
absent  party  is  at  an  end,  and  such  order  will  not  be  made. 

Before  Deady,  District  Judge. 

This  was  a  motion  for  a  provisional  injunction  to  stay 
proceedings  at  law,  and  for  an  order  directing  service  of  the 
subpoena  in  the  suit  upon  the  attorney  of  the  defendant  in 
the  action  at  law,  he  being  a  non-resident  of  the  State. 

J?.  D.  ShaUnck,  for  motion. 

Deady,  J.  On  February  14,  1871,  Benjamin  Stark  ob- 
tained judgment  in  this  Court  in  an  action  at  law  for  the 
recovery  of  the  possession  of  the  south  half  of  lot  3,  in 
block  27,  in  the  city  of  Portland. 

On  February  15,  Kamm  filed  a  bill  in  equity  in  this  Court 
against  Stark,  setting  forth  certain  facts  and  circumstances 
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from  which  he  claimed  that  in  equity  he  was  entitled  to  the 
premises,  and  praying  that  Stark  might  be  compelled  to  re- 
lease his  claim  to  the  premises,  and  that  in  the  meantime 
an  injunction  might  be  allowed  to  restrain  Stark  from  en- 
forcing the  judgment  for  the  recovery  of  the  possession. 
On  the  same  day  tha't  the  bill  was  filed,  notice  was  given  to 
the  attorney  of  Stark  in  the  action  at  law,  that  on  March  8, 
application  would  be  made  to  one  of  the  judges  of  this  Court 
for  the  provisional  injunction  pi*ayed  for  in  this  bill;  and  also 
that  a  motion  would  then  and  there  be  made  for  an  order  to 
serve  the  subpoena  in  this  suit  upon  W.  W.  Page,  the  attor- 
ney of  Stark  in  the  action  at  law. 

On  March  8  and  9,  the  matter  was  heard  at  chambers, 
when  it  appeared  from  the  affidavit  of  Kamm  that  Stark  was 
a  non-resident  of  the  district,  and  could  not  be  found  there- 
in, and  that  W.  W.  Page,  Esq.,  was  his  attorney  in  the  ac- 
tion at  law. 

Stark's  attorneys  (Messrs.  Page  &  Hill)  were  present  but 
declined  to  appear,  suggesting  that  it  appeared  from  the 
records  of  the  Court,  to  wit:  the  prcecipe  and  execution,  in 
Stark  V.  Kamm^  that  the  judgment  had  been  enforced,  and  that 
therefore  they  were  no  longer  the  attorneys  of  Stark  in  that 
matter.  Upon  inspection  of  these  papers  it  appeared  that  a 
writ  of  possession  issued  to  enforce  the  judgment  in  ques- 
tion in  pursuance  of  a  prcecipe  filed  by  Stark's  attorneys  on 
February  27,  and  that  in  obedience  thereto  the  marshal  of 
the  district,  on  the  same  day,  dispossessed  Kamm  and  put 
Stark  into  possession  by  delivering  the  same  to  his  attor- 
neys. 

Counsel  for  Kamm  in  reply  to  the  suggestion  that  after 
Stark  had  been  put  into  possession  upon  the  execution,  it 
was  too  late  to  enjoin  the  enforcement  of  the  judgment,  in- 
sisted, that  from  the  time  of  service  of  notice  of  the  motion 
for  injunction  until  the  hearing  thereof,  Stark's  right  to  en- 
force his  judgment  by  reason  of  such  service,  was  in  some 
w^ay  suspended,  and  that  consequently  the  issue  and  exe- 
cution of  the  writ  of  possession  were  done  in  disregaid  of 
the  authority  of  this  Court  and  fraud  of  Kamm's  rights,  and 
should  be  treated  as  nullities. 
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In  support  of  this  extraordinary  proposition  counsel  cited 
no  authority  except  Barb.  Ch.  Prac.  634,  which  lays  down 
the  rule  that  although  a  party  has  not  been  regularly  served 
with  an  injunction,  he  is  liable  for  a  breach  of  it,  if  in  fact 
he  had  notice  of  its  being  granted. 

But  this  is  an  application  for  an  injunction,  and  not  to 
punish  the  defendant  for  a  breach  of  one  after  knowledge 
that  it  was  granted,  and  before  service  of  it.  And  if  this 
were  otherwise,  certainly  the  authority  is  not  in  point,  unless 
it  be  further  shown  that  notice  of  an  intention  to  apply  for 
an  injunction  is  equivalent  in  law  to  the  granting  of  it — at 
least  until  the  application  is  denied.  If  such  were  the  doc- 
trine in  regard  to  the  effect  of  an  application  for  an  injunc- 
tion, the  granting  of  provisional  injunctions  to  restrain  a 
defendant  until  the  final  hearing  could  never  have  been 
necessary.  Upon  the  filing  of  a  proper  bill  with  a  prayer 
for  a  perpetual  injunction  and  service  of  a  subpoena,  there 
would  be  an  application  for  an  injunction  certainly  entitled 
to  as  much  consideration  and  effect  as  a  mere  motion  for  a 
temporary  one. 

The  fact  is,  the  plaintiff  is  too  late  to  enjoin  Stark  from 
enforcing  his  judgment  for  possession.  It  is  already  en- 
forced, and  it  is  now  physically  impossible  to  prevent  it. 
Nor  can  a  provisional  injunction  now  issue  to  restore  the 
possession  of  the  property  to  Kamm.  An  injunction  is 
never  granted,  requiring  a  party  to  do  a  particular  thing  until 
after  final  hearing  and  decree.  Stark  has  the  legal  title  to 
this  property,  and  lawful  possession  under  the  judgment  and 
process  of  this  Court.  If  Kamm  wished  to  have  the  pro- 
ceedings at  law  enjoined  so  as  to  enable  him  to  retain  the 
possession  until  the  determination  of  a  suit  in  equity  to 
estabUsh  his  title,  he  should  have  commenced  in  time,  and 
not  delayed  until  Stark  had  judgment  and  possession  under 
it.  True,  notice  had  to  be  given  of  the  motion  for  injunc* 
tion,  but  that  notice  might  have  been  shortened  upon  appli- 
cation to  the  judge  to  one  day,  or  even  less  time  if  neces- 
sary. Besides,  ten  days  elapsed  after  judgment,  before  the 
notice  was  given,  and  moreover,  as  Kamm  had  no  defense 
to  the  action  at  law,  he  should  have  filed  his  bill  and  asked 
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for  an  injunction,  as  soon  as  the  action  for  the  possession 
was  commenced  against  him.  The  special  injunction  ap- 
plied  for  must  be  denied. 

The  motion  for  substituted  service  of  the  subpoena  will 
next  be  considered.  In  the  English  Chancery,  in  case  of  a 
bill  to  stay  proceedings  at  law,  and  in  case  of  a  cross-bill, 
if  the  plaintiff  at  law  or  in  the  original  bill  was  "abroad*' — 
beyond  seas — the  practice  was  upon  motion  of  the  com- 
plainant to  order  service  of  the  subpoena  to  be  made  upon 
the  attorney  for  his  absent  client.  (Smith's  Chan.  116,  605.) 
The  same  practice  ex  necessitate  rei  prevails  in  the  United 
States  Courts,  when  the  plaintiff  in. the  action  at  law  or  the 
original  bill  is  a  non-resident  of  the  State  where  the  Court 
is  held,  and  cannot  be  served  personally  therein.  (Conk. 
Trea.  143.) 

The  motion  may  be  and  usually  is  made  ex  parte  (Smith's 
Chan,  supra),  and  regularly  the  subpoena  should  be  taken 
out  before  it  is  made.  In  the  United  States  Courts,  notice 
of  an  application  for  an  injunction  is  required  by  statute  to 
be  given  in  all  cases.  On  this  account  it  would  seem  neces- 
sary, when  service  of  the  subpoena  is  made  upon  the  attor- 
ney to  serve  it  before  the  application  for  an  injunction  can 
be  made,  because  until  the  service  of  the  subpoena,  or  at 
least  the  allowance  of  the  order  for  serving  it,  there  is  no 
one  within  the  jurisdiction  of  the  Court  to  whom  notice  of 
such  application  can  be  given. 

The  subject  of  the  controversy  must  be  the  same  in  the 
action  at  law  and  the  suit  in  equity,  because  the  Court 
cannot  presume  the  attorney  who  represents  a  party  in  one 
cause  to  be  his  representative  in  another,  except  for  the 
identiiy  of  the  subject  of  the  litigation.  {HUner  v.  Sucldey, 
4  Wash.  C.  C.  465.)  Assuming  for  the  present,  that  the 
subject  of  the  controversy  in  this  suit  and  the  action  at  law 
are  identical,  the  only  question  to  be  considered  upon  this 
application,  is,  whether  or  not  the  relation  of  attorney  and 
client  still  subsists  between  the  defendant  Stark  and  Mr. 
Page?  It  is  shown  that  it  did  exist  in  the  action  at  law. 
Upon  the  facts,  is  such  relation  presumed  to  continue  after 
judgment,  and  if  so,  how  long  and  for  what  purpose. 
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Under  the  Code,  the  authority  of  an  attorney  in  an  action 
continues,  nnless  there  be  a  change,  during  the  pendency 
thereof  and  for  three  years  after  judgment  for  the  purpose 
of  receiving  payment  and  acknowledging  satisfaction  of  the 
same.  (Or.  Code,  400.)  At  common  law  the  authority  of 
an  attorney  continued  ''until  judgment  and  for  a  year  and 
a  day  afterwards,  to  sue  out  execution,  and  for  a  longer 
term,  if  the  execution  be  continued."  (1  Atty.  Prac,  K. 
B.  67.)  An  attorney's  authority  determines  with  the  judg- 
ment, or  at  least  with  the  issuing  of  the  execution  within 
the  year.  {Jackson  v.  BartleU,  8  John.  367.)  His  power 
after  judgment  extends  only  to  the  issuing  of  execution,  and 
receiving  the  debt.  (Ch.  J.  Kent,  in  Kellogg  v.  Gilbert,  10 
John.  221.) 

From  these  authorities  and  others  that  might  be  cited,  it 
seems  not  to  admit  of  question,  that  an  attorney's  authority 
ceases  with  the  obtaining  of  judgment,  except  for  the  pur- 
pose of  issuing  execution  and  acknowledging  satisfaction, 
and  that  whenever  the  judgment  is  enforced  or  satisfied  by 
execution  or  otherwise,  it  ceases  absolutely. 

In  this  case  the  execution  was  issued,  executed  and  re- 
turned before  the  applicafcion  for  the  order  to  serve  the 
subpoena  on  Mr.  Page,  was  made.  But  Page's  authority  as 
an  attorney  in  the  action  at  law  being  then  at  an  end,  as  to 
that  he  was  no  longer  the  attorney  of  the  party.  True,  it  may 
or  may  not  Ce,  that  Mr.  Page  is  Stark's  attorney  in  other 
matters,  or  even  upon  a  general  retainer.  That  matters  not 
so  far  as  this  motion  is  concerned.  To  authorize  an  order 
permitting  service  of  the  subpoena  to  be  made  upon  Page 
for  Stark,  and  thereby  give  this  Court  jurisdiction  over  the 
person  of  the  latter,  it  must  appear  that  Page  is  now  in  fact 
the  attorney  of  Stark  in  an  action  at;  law,  in  which  the  com- 
plainant now  seeks  and  may  be  entitled  to  enjoin  further 
proceedings. 

Now,  the  fact  is,  there  is  no  action  at  law  pending  be- 
tween these  parties  concerning  this  property.  There  was 
once,  but  Kamm  took  no  steps  to  enjoin  the  proceedings 
therein,  until  the  action  had  ripened  into  a  judgment,  and 
that  had  been  enforced.     For  this  reason,  there  is  no  longer 
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an  attorney  of  the  plaintiff  in  that  action  upon  whom  to 
serve  the  subpcena  in  that  anity  so  as  to  enable  the  plaintiff 
hereili  to  maintain  the  same^  and  enjoin  the  proceedings  in 
such  action,  nor  would  it  be  of  any  avail  to  the  complainant 
in  this  respect,  if  there  was  such  an  attorney,  or  if  he  had 
service  on  Stark  in  person,  because  the  latter  having 
prosecuted  his  action  to  judgment,  and  obtained  possession 
of  the  property  by  execution  thereon,  there  are  no  further 
proceedings  which  can  be  had  therein,  and  consequently 
there  is  nothing  to  enjoin. 

In  what  has  been  said,  it  is  of  course  assumed  that  an 
attorney  cannot  be  deemed  the  representative  of  an  absent 
party,  so  as  to  be  considered  capable  of  receiving  service 
of  the  subpoena  for  him,  only  so  long  and  so  far  as  authority 
as  attorney  for  such  party  exists  and  extends,  Mr.  Page's 
authority  as  attorney  for  Stark  in  the  action  of  Stark  v. 
Kamm  having  necessanly  ceased  with  the  termination  of 
the  proceeding — the  enforcement  of  the  judgment  therein — 
he  is  no  longer  his  representative  touching  the  subject 
matter  of  that  action. 

Upon  the  question  as  to  whether  Mr.  Page  is  still  attor- 
ney for  Stark,  counsel  for  Kamm  made  the  point,  that 
Stark's  judgment  at  law  was  not  presumed  to  be  yet  satis- 
fied, because  it  did  not  appear  that  the  plaintiffs  costs  and 
expenses  in  the  action  had  been  paid  or  collected.  The 
entry  of  judgment  was  not  read  on  the  hearing,  but  in  the 
absence  of  anything  to  the  contrary,  I  suppose  it  is  proper 
to  suppose  that  the  judgment  was  given  for  costs  and  ex- 
penses, as  well  as  possession  of  the  property.  The  prcd- 
cipe  directs  the  execution  to  issue  to  put  Stark  in  possession 
in  accordance  with  the  judgment.  Nothing  is  said  in  it 
about  costs.  The  execution  contains  no  clause  concerning 
the  costs  and  expenses.  If  there  was  a  judgment  for  costs 
and  expenses,  and  it  was  intended  to  enforce  it,  a  clause  to 
that;  effect,  should  have  been  inserted  in  the  execution. 
The  writ  was  executed  by  putting  Stark  into  possession, 
and  returned  on  February  28.  Under  this  state  of  facts,  I 
think  it  reasonable  to  conclude  that  if  there  was  any  judg- 
ment for  costs,  it  must  be  considered  satisfied. 
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But  admitting  that  there  was  a  judgment  for  costs  and 
expenses,  which  remains  unsatisfied,  and  that,  therefore, 
Page  is  still  Stark's  attorney,  in  respect  to  the  judgment  he 
would  only  be  so,  so  far  as  it  remains  unsatisfied.  As  to 
the  title  and  possession  of  the  property  which  is  the  subject 
of  this  suit,  the  judgment  is  satisfied.  They  are  no  longer 
in  litigation  in  the  action  at  law,  and  Page  is  not,  there- 
fore, Stark's  attorney  in  respect  to  them.  The  subject 
matter  of  this  suit  is  not  the  costs  and  expenses  of  the 
action  at  law,  but  the  title  and  possession  of  the  real  prop- 
erty, and  as  to  these,  there  is  no  judgment  pending  between 
the  parties. 

Motion  denied  at  cost  of  complainant. 
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CiBCurr  CouKT,  Distbict  of  Califobnia, 
Apiul  12,  1871. 

1.  Stattxb  Lzkitation, — Section  7,  of  the  Statute  of  Limitations  of  Cali- 

fornia, as  amended  in  1855,  has  no  application  to  actions  for  the  recoT- 
eiy  of  land.    Section  6  is  the  only  one  applicable  to  such  actions. 

2.  LuciTATioN,  Mkzican  Gbantb. — Under  the  proyiso  to  section  6,  a  party 

claiming  title  nnder  a  Mexican  grant,  can  commence  his  action  to  re- 
cover the  land  at  any  time  within  five  years  after  the  final  confirmation 
of  the  grant. 

3.  Idbm. — The  said  proviso  to  section  6,  refers  to  plaintiff's,  not  the  defend- 

ant's, title. 

4.  liiiciTATioii  Acrr  or  1863. — ^The  provisions  of  section  6,  of  the  Statute  of 

Limitations  of  1863,  are,  sabstantially,  the  same  on  this  point  as  section 
6  of  the  Act  of  1855. 

5.  What  Final  GomrutMATioN. — The  issuing  of  the  patent  is  the  final  con- 

firmation within  the  meaning  of  the  Statute  of  1855,  in  all  oases  where 
the  survey  is  not  confirmed  by  the  District  Court,  in  pursuance  of  the 
Act  of  Congress  of  June  14,  1860;  but,  in  those  cases  wherein  the  sur- 
vey is  confirmed  nnder  the  provisions  of  said  Act  of  Congress,  the  date 
of  final  confirmation  is  the  date  when  the  decree  of  the  Court  approving 
the  location  becomes  final. 

6.  Idkh. — These  definitions  of  final  confirmation  were  adopted  in  express 

terms  in  section  7  of  the  Statute  of  Limitations  of  1863. 
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7.  Jurisdiction,  Gbnbbal  Land  Offics. — The  Commissioner  of  the   Gren- 

eral  Laud  Office  has  jurisdiction  to  revise  or  set  aside  a  survey  of  a  Mex- 
ican grant,  made  by  the  United  States  Surveyor-General  for  the  State  of 
California,  under  the  Act  of  Congress  of  March  3,  1851. 

8.  Survey  Booa  Grant,  Jurisdiction  DisrrRicT  Court. — The  survey  of  the 

Boga  grant  having  been  made  and  approved  by  the  United  States  Sur- 
veyor-General for  California,  and  returned  into  the  District  Court  prior 
to  June  14,  1860,  and  the  said  survey  being  on  that  day  pending  in  said 
Court,  for  the  purpose  of  contesting  or  reforming  the  same,  it  is  one  of 
the  cases  made  subject  to  the  provisions  of  the  Act  of  Congress  of  June 
14,  1860,  relating  to  the  subject,  and  the  District  Court  had  jurisdiction 
to  revise  said  location. 

9.  Jurisdiction,  Final  Location. — But,  conceding  that  the  District  Court 

had  not  jurisdiction,  then  the  issuing  of  the  patent  is  the  final  location, 
and  the  Statute  of  Limitations  did  not  begin  to  run  till  the  date  of  the 
patent,  October  5,  1865.  In  either  case  the  action  vas  commenced  in 
time. 

10.  Estoppel  bt  Matter  in  pais. — The  Government  having  finally  located 

the  Boga  grant,  so  as  to  include  the  lands  in  question,  against  the  pro- 
test of  the  claimant,  Larkin,  the  former  selection  by  said  Larkin  of 
other  lands,  and  disclaimer  as  to  these,  do  not  now  estop  him  or  those 
in  privity  with  him,  from  setting  up  the  title  derived  xmder  their  patent, 
as  against  the  claimants  under  the  subsequent  grant  to  Fernandez, 
located  on  the  same  land  after  said  selection  and  disclaimer,  and  before 
the  final  location  of  the  Boga  gi*ant. 

11.  Proceedings  under  Act  1860,  Judicial. — Proceedings  to  confirm  sur- 

veys of  Mexican  grants  by  the  United  States  District  Court  under  the 
Act  of  Congress  of  June  14,  1860,  are  judicial  in  their  nature;  and  the 
judgments  therein  are  conclusive  upon  all  parties  thereto,  and  those  who 
are  required  to  make  themselves  parties. 

12.  Idem.— In  Bem,  who  must  comb  in. — The  proceedings  under  said  Act 

of  June  14,  1860,  are  in  the  nature  of  proceedings  in  rem,  and  all  parties 
claiming  any  interest  must  intervene  for  the  protection  of  such  interest, 
or  be  concluded. 

13.  Two  Grants  Located  on  same  Land. — There  were  two  Mexican  grants 

of  land  within  the  same  exterior  boundaries,  one  for  five  leagues,  made 
February  21,  1844,  and  the  other  for  four  leagues,  made  June  12,  1846. 
The  former  was  presented  to  the  Board  of  Land  Commissioners  for  con- 
firmation March  24,  and  the  latter,  March  19,  1862.  The  decree  of  con- 
firmation became  final  in  the  former,  February  9,  and  in  the  latter, 
March  2,  1857.  The  location  of  the  junior  grant  was  made  by  the  Sur> 
veyor-General,  and  approved  by  the  Commissioner  of  the  General  Land 
Office,  and  became  final  by  the  issuing  of  the  patent,  October  14,  1857. 
The  elder  grant  was  located  by  the  District  Court  under  the  provisions  of 
the  Act  of  Congress  of  June  14,  1860,  and  became  final  June  26»  1865,  and 
the  patent  issued  October  6,  1865.  The  two  patents  overlapped  to  the 
extent  of  one  square  league.  Held:  that  the  patentees  under  the  elder 
grant,  though  it  was  the  last  finally  located  and  patented,  have  the  better 
title. 
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Before  Sawteb,  Circuit  Judge. 

This  was  an  action  to  recover  a  league  of  land.  It  was 
tried  by  the  Court  without  a  jury.  The  following  is  a  sum- 
mary of  the  facts  condensed  from  the  findings  filed  by  the 
Court : 

The  plaintiff  claimed  title  under  a  Mexican  grant  of  five 
leagues  of  land,  made  to  Charles  William  Flugge,  which 
was  duly  presented  to  the  Board  of  Land  Commissioners, 
finally  confirmed  and  patented  to  Thomas  O.  Larkin. 

The  land  granted  is  called  the  Boga  Bancho. 

The  defendants  also  claimed  title  under  a  Mexican  grant 
to  Dionisio  and  Maximo  Fernandez,  of  four  leagues  of  land, 
the  same  being  commonly  called  the  Fernandez  grant. 
This  grant  was  also  duly  presented  to  the  Board  of  Land 
Commissioners,  confirmed  and  patented. 

The  patents  overlap  to  the  extent  of  one  league-^the  north 
league  of  the  Boga  grant,  the  land  patented  to  Larkin,  be- 
ing coincident  with  the  south  league  of  the  land  patented 
to  Fernandez  and  others. 

Both  of  the  original  grants  call  for  a  specific  quantity  of 
land  within  designated  boundaries,  and  both  disenos  cover, 
in  part,  at  least,  the  same  general  tract  of  land. 

The  plaintiff's  grant  for  five  square  leagues  bears  date 
February  21,  1844,  and  purports  to  have  been  approved  by 
the  Departmental  Assembly,  June  13,  1845. 

The  defendant's  grant  for  four  leagues  bears  date  June  12, 
1846,  and  has  no  approval  of  the  Departmental  Assembly. 
The  latter  was  presented  to  the  Board  of  Land  Commis- 
sioners March  19,  and  the  former  March  24,  1852. 

Both  grants  was  confirmed  by  the  Board  of  Land  Com- 
missioners on  the  same  day,  July  17,  1855. 

An  appeal  having  been  taken  in  the  case  of  the  Boga 
(plaintiff's)  grant,  it  was  dismissed,  and  the  decree  of  the 
Board  confirming  said  grant  became  final,  February  9, 1857. 

An  appeal  in  the  case  of  the  Fernandez  (defendant's) 
grant  having  also  been  taken,  the  decree  of  confirmation 
W8«  affirmed  by  the  District  Court,  March  2,  1857,  whieh 
decree  became  final  March  9,  1857. 


556  BissELL  V.  Henshaw.  [Cir.  Ct. 

statement  of  Facts.  [April, 

The  survey  of  the  Fernandez  grant  was  approved  by  the 
United  States  Surveyor-General  of  California,  May  29, 1867, 
which  survey  having  been  approved  by  the  Commissioner 
of  the  General  Land  Office,  became  final,  and  the  patent  of 
the  United  States  duly  issued  in  accordance  therewith, 
October  14,  1857. 

The  survey  of  the  Boga  (plaintiffs)  grant  having  been 
afterward  made  and  approved  by  the  United  States  Sur- 
veyor-General, March  26, 1858,  said  survey  was  set  aside  by 
the  Commissioner  of  the  General  Land  Office  as  erroneous, 
and  a  new  survey  ordered. 

A  second  survey  having  been  made  and  approved  by  the 
United  States  Surveyor-General,  October  4,  1859,  the 
United  States  contested  said  survey,  and  on  application  of 
the  United  States  District  Attorney,  made  on  the  same  day, 
the  District  Court  of  the  United  States  for  the  Northern 
District  of  California,  directed  the  said  Surveyor-General 
to  return  said  survey  into  said  Court,  and  said  survey  hav- 
ing been  returned  into  Court,  in  pursuance  of  said  order, 
such  proceedings  were  subsequently  therein  had,  under  the 
Act  of  Congress  June  14,  1860,  that  a  survey  of  said  grant 
was  approved  by  said  District  Court,  January  16,  1863, 
which  said  survey  became  final  by  dismissal  of  the  appeal, 
JujGie  26,  1865,  and  afterwards,  a  patent  of  the  United  States 
issued  in  accordance  with  said  final  survey,  October  5,  1865. 

Thus  it  will  be  seen,  that  the  plaintiff  claims  under  the 
elder  grfmt;  that  the  junior  grant  of  defendants  was 
first  presented  to  the  Land  Commission ;  that  the  decree  of 
confirmation  of  the  elder  grant  first  became  final,  and  that 
the  survey  of  the  junior  grant  was  first  made,  and  first  be- 
came final,  and  the  patent  in  accordance  therewith  first 
issued,  the  defendants*  grant  being  thereby  first  finally  and 
definitely  located  and  segregated. 

The  plaintiff's  grant  had  been  twice  located  by  the  Sur- 
veyor-General after  confirmation,  and,  also,  preliminarily, 
before  confirmation,  so  as  not  to  interfere  with  the  final 
location  of  the  defendants'  grant,  with  all  of  which  loca- 
tions the  claimants  thereunder  were  satisfied;  but  said 
locations  were  changed,  on  the  motion  of  the  United  States 
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against  their  opposition,  and  finally  located  against  the 
ivishes  and  opposition  of  the  claimants,  so  as  to  include  the 
south  league  of  the  land  already  coyered  by  defendants' 
location  and  patent. 

Flugge,  in  his  petition,  asked  for  a  tract  of  land  '^  situate 
on  the  western  side  of  Feather  Biver,  and  stretching  along 
the  said  river  from  39  degrees  33  minutes  45  seconds  north 
latitude,  to  39  degrees  48  minutee  45  seconds,  and  forming 
on  this  line  a  square  one  league  in  breadth.  It  is  called 
Boga,  as  it  is  rendered  manifest  by  the  annexed  sketch." 

The  diseno  annexed  to  the  petition,  which  is  an  unusually 
accurate  one  of  the  territory  embraced  in  it,  lays  down  the 
line  of  latitude,  as  intended  for  the  first  parallel  mentioned, 
and  the  surrounding  country,  as  it  stands  related  to  the 
parallel.  The  grant  was  made  in  accordance  with  the  peti- 
tion, making  the  first  named  parallel,  as  located,  the  ''  first 
boundary."  It  turned  out  that  the  line,  as  laid  down  on  the 
diseno,  is  not  the  true  location  of  the  parallel  of  latitude  39 
degrees  33  minutes  45  seconds — the  true  location  of  that 
parallel  being  several  leagues  to  the  northward  of  the  line, 
as  located  on  the  diseno.  There  could  be  no  difficulty  in 
locating  the  grant,  after  ascertaining  the  southern  boundary, 
for  it  was  to  stretch  along  the  western  side  of  Feather 
Biver,  five  leagues  in  length,  by  one  league  in  breadth. 

Larkin  claimed,  and  the  Surveyor-General,  who  first 
located  the  Boga  grant,  supposed,  that  the  true  location  of 
the  parallel,  39  degrees  33  minutes  45  seconds,  must  be 
taken  as  the  southern  boundary,  and  the  grant  was  first 
located  in  conformity  with  that  view. 

This  view,  however,  evidently  located  the  grant  entirely 
beyond  the  limits  indicated  on  the  diseno,  and  was  erro- 
neous. (United  States  v.  Sutter,  21  How.  176;  United  States 
V-  Sutter,  2  Wallace,  585.)     But  it  was  so  first  located. 

The  Fernandez  grant  had  been  already  located  to  the 
southward,  and  in  part,  at  least,  within  the  diseno  of  the 
Boga  grant.  The  Commissioner  of  the  General  Land 
Office,  and  afterwards  the  District  Court,  held  that  the 
parallel  of  latitude,  as  laid  down  on  the  diseno  of  the  Boga 
grant,  with  reference  to  other  unmistakable  natural  objects 
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must  control,  rather  than  the  true  location  of  the  parallel 
as  designated  by  the  number  of  the  degree.  But  before 
the  decision,  the  Fernandez  grant  had  been  finally  located 
and  patented,  and  the  Boga  grant  was  subsequently  located 
by  the  decree  of  the  District  Court,  mostly  to  the  south- 
ward of  the  Fernandez  location,  but  overlapping  it  on  its 
southern  part  to  the  extent  of  one  league.  The  second 
survey  of  the  Boga  grant,  made  under  the  instructions  of 
the  Commissioner  of  the  General  Land  OflSce,  approved  by 
the  Surveyor-General,  October  4,  1859,  and  which  was 
ordered  to  be  returned  into  the  District  Court,  was  located 
entirely  to  the  southward  of  the  location  of  the  Fernandez 
grant,  and  included  none  of  the  land  covered  by  the  latter, 
as  finally  located.  The  monition  mentioned  in  the  findings 
issued  after  the  return  of  said  survey  into  the  District 
Court,  and  default  was  entered  against  those  failing  to  ap- 
pear, before  said  survey  was  modified  as  finally  approved. 
The  claimants  under  the  Fernandez  grant  did  not  appear 
in  answer  to  said  monition  in  any  of  said  proceedings  in  the 
District  Court. 

Wm.  H.  PaMerson  and  Ckas.  H,  Sawyer,  for  plaintiff. 

B.  Aug.  T/wmpson  and  P.  Ord,  for  defendants. 

Sawyeb,  Circuit  Judge.  The  question  is,  which  grant 
takes  the  land?  Some  questions  raised  by  counsel,  not 
wholly  depending  upon  the  several  grants  and  patents,  will 
be  first  considered;  and  firstly,  it  is  insisted  that  the 
action  is  barred  by  the  Statute  of  Limitations. 

If  I  understand  the  argument  of  counsel,  it  is  claimed 
that  section  7,  and  not  section  6,  of  the  Statute  of  Limita- 
tions, as  amended  in  1855  (Stat.  1855,  109,  sec.  1  and  2); 
before  its  repeal,  applied  to  the  case;  that  section  6,  of  the 
Act  of  1863,  carries  out  the  same  idea  in  its  second  proviso 
(Stat.  1863,  327,  sec.  6);  and  that  the  statute  commenced  to 
run  from  the  time  of  the  final  confirmation  of  the  defend- 
ants' grant,  they  having  been  in  adverse  possession  under 
their  grant  from  the  year  1852. 

In  this  view,  I  am  satisfied,  counsel  are  in  error.     It  is 
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settled  by  the  Supreme  Court  of  California,  that  section  7 
of  the  Statute  of  Limitations,  as  it  existed  prior  to  the 
amendment  of  1863,  had  no  application  whatever  to  actions 
for  the  recovery  of  lands;  and  that  section  6  was  the  only 
section  applicable  to  such  actions.  (Bichardaon  v.  William- 
8071,  24  Cal.  299;  Hibbard  and  Piper  v.  Smith  et  al.,  manu- 
script.) 

Under  section  6,  a  party  claiming  title  derived  from  the 
Spanish  or  Mexican  Government,  can  maintain  his  action, 
if  commenced  at  any  time  within  five  years  after  the  final 
confirmation  of  his  grant  by  the  Government  of  the  United 
States.  (Id.;  also  Davis  v.  Davis,  26  Cal.  46;  Beed  v. 
Spicer,  27  Cal.  58.) 

The  proviso  to  the  6th  section  refers  to  the  plaintiff's  title, 
and  says  nothing  about  the  defendant's  title.  Under  this 
provision  it  matters  not  how  long  the  defendants  may  have 
been  in  possession,  or  under  what  character  or  title  they 
claim,  if  the  plaintiff  commences  his  action  within  the  time 
prescribed  after  a  final  confirmation  of  his  own  title.  And 
there  is  nothing  in  section  6,  of  the  Act  of  1863,  to  change 
the  aspect  of  the  question. 

The  second  proviso  in  that  section  covers  the  ground  of 
the  provisos  of  both  sections  6  and  7  of  the  Statute  of 
Limitations,  as  they  before  existed.  (Stat.  1863,  327,  sec. 
6.)     The  proviso  is  as  follows: 

**  Provided,  further,  that  any  person  claiming  real  prop- 
erty, or  the  possession  thereof,  or  any  right  or  interest 
therein,  under  title  derived  from  the  Spanish  or  Mexican 
Governments,  or  the  authorities  thereof,  which  shall  not 
have  been  finally  confirmed  by  the  Government  of  the 
United  States,  or  its  legaUy  constituted  authorities,  more 
than  five  years  before  the  passage  of  this  Act,  may  have 
five  years  after  the  passage  of  this  Act  in  which  to  com- 
mence his  action  for  the  recovery  of  such  real  property,  or 
the  possession  thereof,  or  any  right  or  interest  therein,  or 
for  rents  or  profits  out  of  the  same,  or  to  make  his  defense 
to  an  action  founded  upon  the  title  thereto;  and  provided, 
further,  that  nothing  in  this  Act  contained  shall  be  so  con- 
strued as  to  extend  or  enlarge  the  time  for  commencing 
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actions  for  the  recoyerj  of  real  estate,  or  the  possession 
thereof,  under  title  derived  from  the  Spanish  or  Mexican 
Governments,  in  a  case  where  final  confirmation  has  already 
been  had,  other  than  is  now  allowed  under  the  Act  to  which 
this  Act  is  amendatory." 

It  is  settled  by  the  Supreme  Court  of  California  that  final 
confirmation,  as  used  in  the  statute  as  amended  in  1855,  in 
cases  where  the  survey  is  not  confirmed  by  the  District 
Court,  under  the  Act  of  1860,  is  the  issuing  of  the  patent, 
and  that  the  statute  commences  to  run  only  from  the  date 
of  the  patent.  (Johnson  v.  Fa7i  Dyke,  20  Cal.  229;  Davis  v. 
Davis,  26  Cal.  46;  Beed  v.  Spicer,  27  Cal.  58;  Beach  v. 
Gabriel,  29  Cal.  584.) 

But  where  the  survey  was  finally  confirmed  by  the  Courts, 
under  the  Act  of  Congress  of  June  14,  1860,  the  final  con- 
firmation was  held  to  be  the  date  when  the  decree  of  the 
Court  approving  the  location  became  final.  {Mahony  v.  Van 
Winkle,  33  Cal.  457;  Hibbard  and  Piper  v.  Smith  ei  aL,  manu- 
script.) 

Section  7  of  the  Act  of  1863,  adopted  by  express  provi- 
sion these  definitions,  thus  laid  down  by  the  Court,  of 
the  term  ^' final  confirmation,"  as  used  in  the  statute.  It 
provides,  that  final  confirmation  shall  be  deemed  the  patent^ 
or  the  final  determination  of  the  official  survey  under  the 
Act  of  Congress  of  June  14,  1860. 

In  this  case,  the  decree  of  the  District  Court  confirming 
the  location  of  the  Boga  Bancho  became  final,  June  26, 
1865,  and  the  patent  issued  October  5,  1865. 

Supposing  eitiier  of  these  dates  to  be  the  date  of  their 
final  confirmation,  there  was  no  final  confirmation  of  the 
survey  of  the  Boga  grant,  until  long  after  the  passage  of 
the  Act  amending  the  Statute  of  Limitations  in  1863;  and, 
at  the  date  of  the  passage  of  that  Act,  the  statute  had  not 
begun  to  run.  If  the  District  Court  had  jurisdiction  of  the 
survey,  the  first  would  be  the  date  of  final  confirmation, 
otherwise,  the  second. 

The  plaintift',  under  the  proviso  of  that  act,  consequently, 
had  either  five  years  from  the  passage  of  the  act  (April  18, 
1863),  as  some  maintain,  or  five  years  from  final  confirma- 
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tion — that  is  to  say,  either  from  June  26,  or  October  5, 
1865,  within  which  to  commenoe  his  action.  The  action 
was  commenced  on  the  fifteenth  of  May,  1867,  within  the 
time,  whichever  of  these  dates  is  assumed  as  the  correct 
one,  from  which  the  statute  began  to  run. 

It  is,  also,  insisted  by  defendants'  counsel,  that  under  the 
Act  of  Congress  of  1851,  creatiog  the  Board  of  Land  Com- 
missioners, the  Surveyor-Oeneral  was  the  party  authorized 
to  locate  Qie  land;  that  the  Commissioner  of  Qie  General 
Land  Office  had  no  authority  to  revise  or  control  the  loca- 
tion so  made  by  the  Surveyor-General;  that  the  location  of 
the  Boga  grant,  approved  by  J.  W.  Mandeville,  March  26, 
1858,  was  final;  that  the  subsequent  setting  aside  of  said 
location  by  the  Commissioner  of  the  General  Land  Office, 
and  all  subsequent  locations,  and  proceedings  by  the  Sur- 
veyor-General and  District  Court  are  void  for  want  of  juris- 
diction; and  that  the  Statute  of  Limitations  began  to  run 
from  said  March  26,  1858. 

But  it  is  sufficient  to  say  that,  in  CcuUro  v.  Hendricks 
(23  How.  440-43),  the  Supreme  Court  of  the  United  States 
held  otherwise — a  case  in  which  the  point  is  directly  in- 
volved, and  decided. 

This  case  is  not  overruled  in  United  States  v.  Sepulveda  (1 
Wal.  104),  as  counsel  claim,  but  on  the  contrary  it  is 
affirmed  on  this  point,  for  it  is  expressly  stated  by  the  Court 
that  the  Commissioner  of  the  General  Land  Office  is  in- 
vested with  a  ''supervision  over  the  acts  of  all  subordinate 
officers  charged  with  making  surveys."  (1  Wal.  107.)  And 
again,  in  the  same  case:  '' If  the  survey  does  not  conform 
to  the  decree  of  the  Board,  the  remedy  must  be  sought 
from  the  Commissioner  of  the  General  Land  Office  before 
the  patent  issues."     (Id.  109.) 

I  know  of  no  subsequent  case  which  calls  this  view  in 
question.  It  is,  therefore,  conclusive  on  this  Court,  whether 
right  or  wrong,  but  I  think  it  clearly  right. 

It  is  also  insisted  that  the  District  Court  had  no  jurisdic- 
tion to  order  the  cause  into  Court,  or  to  take  any  of  the 
subsequent  proceedings  had  in  that  Couit,  which  resulted 
in  the  survey,  as  finally  approved  by  that  tribunal,  and  in 
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the  patent  issued  in  accordance  with  said  approved  survey. 
The  survey  was,  doubtless,  ordered  to  be  returned  into  the 
District  Court,  upon  the  supposition  that  the  jurisdiction 
of  the  Court  over  such  matters  had  been  determined  by  the 
Supreme  Court,  in  the  case  of  the  Untied  Stales  v.  Fo8»cM^ 
(21  How.  445),  and  the  approval  of  this  decision  in  Casiro 
V.  Hendrioka  (23  How.  442). 

As  the  decree  from  the  appeal  of  the  Board  of  Land 
Comissioners  had  been  dismissed,  and  the  case  was  no 
longer  pending  in  the  District  Court,  at  the  time  the  plat 
and  survey  was  ordered  to  be  returned  into  Court,  it  would 
seem,  from  the  case  of  the  Untied  States  v.  Sepulveda  (1 
Wal.  106),  that  the  matter  was  not,  at  the  time  the  order 
was  originally  made,  within  the  jurisdiction  of  that  Court 
But  the  order  had,  in  fact,  been  made,  and  the  plat  had 
been  returned  into  the  District  Court,  and  the  proceeding 
to  rectify  the  survey  was  actually  pending  in  that  Court, 
June  14,  1860,  when  the  Act  of  Congress  of  that  date  en- 
titled ''An  act  to  amend  an  act  to  define  and  regulate  the 
jurisdiction  of  the  District  Courts  of  the  United  States  in 
California,  in  regard  to  the  survey  and  location  of  confirmed 
private  land  claims,"  was  passed,  and  took  effect. 

Section  6  of  said  act  provides  as  follows : 

''And  be  it  further  enacted,  that  all  surveys  and  locaidons 
heretofore  made  and  approved  by  the  Surveyor-General  of 
California,  which  have  been  returned  into  the  said  District 
Courts,  or  either  of  them,  or  in  which  proceedings  are  now 
pending  for  the  purpose  of  contesting,  or  reforming  the 
same,  are  hereby  made  subject  to  the  provisions  of  this  act, 
except  that  in  the  cases  so  returned  or  pending,  no  publica- 
tion shall  be  necessary  on  the  part  of  the  Attorney- Gen- 
eral."   (12  Stat,  at  L.  34,  sec.  6.) 

This  case  comes  within  the  express  provisions  of  that 
section.  It  was  a  case  in  which  the  survey  had  been  "made 
and  approved  by  the  Surveyor-General  of  CaHfofnia,"  and 
it  had  "been  returned  into  the  District  Court,"  and  pro- 
ceedings were  then  "pending  for  the  purpose  of  oontesting, 
or  reforming,  the  same,"  and  it  is,  therefore,  one  of  the 
cases  "made  subject  to  the  provisions  of  this  act."    It  is 
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one  of  the  exceptions  referred  to  by  the  Court  in  United 
States  V.  Stpulveda  (1  Wal.  106), 

Jurisdiction  to  proceed  was  given  by  the  act,  and  the  sub- 
sequent proceedings  were  in  accordance  with  its  provisions. 
It  was  so  held  by  the  Supreme  Ciourt  in  a  similar  case. 
<  United  States  v.  HaUeck,  1  Wal.  453.) 

But  even  if  it  were  not  so,  the  survey  had  not  been  sub- 
mitted to  the  Commissioner  of  the  General  Land  Office, 
and  had  not  received  his  approval,  and  the  survey  and  plat 
finally  approved  by  the  District  Court,  was  approved  and 
duly  authenticated  by  the  Surveyor-General,  transmitted 
by  him  to  the  Commissioner  of  the  General  Land  Office, 
and  by  him  acted  upon  as  correct,  and  adopted,  and  the 
patent  issued  in  accordance  therewith,  this  being  the  only 
survey  and  plat  ever  approved  by  that  officer. 

Therefore,  aside  from  the  action  of  the  District  Court, 
the  survey  did  not  become  final  till  the  patent  issued,  within 
the  meaning  of  the  Statute  of  Limitations,  as  settled  by  the 
Supreme  Court  of  California,  and  the  construction  of  that 
Court  of  a  statute  of  California,  is  conclusive  upon  this 
Court.  Whether  the  action  of  the  District  Court  was  effi- 
cacious or  not,  the  survey  approved  by  the  Court  was 
adopted  by  the  Commissioner  of  the  General  Land  Office, 
and  became  final  by  his  action,  if  it  was  not  so  before. 

The  plaintiff  is  not  estopped  by  the  acts  of  Larkin  in 
making  his  selection  and  claiming  his  land  where  it  was 
first  located,  or  anv  other  of  his  acts  connected  with  that 
location. 

The  land  was  located  twice,  besides  the  preliminary  loca- 
tion, by  the  Surveyor-General,  without  interfering  with  the 
locrition  of  the  Fernandez  grant,  either  of  which  locations 
he  would  have  accepted,  and  he  each  time  opposed  the 
change,  but  it  was  finally  located  by  the  District  Court, 
upon  a  contest  by  the  Government,  and  against  the  claim- 
ants' opposition,  as  it  was  patented,  and  so  as  to  conflict 
with  the  prior  location  of  the  Fernandez  grant. 

There  is  nothing  in  this  case  upon  the  question  of  estop- 
pel, to  take  it  out  of  the  rule  as  indicated  in  Moore  v.  WH' 
kinson,  13  Cal.  488;  Biddle  Boggs  v.  Hie  Merced  Mining  Co., 
14  Cal.  279,  and  Davis  v.  Davis,  26  Cal.  40. 
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We  come  now  to  the  great  and  highly  important,  as  well 
as  interesting,  question  in  the  case — ^a  question  likely  to 
arise  in  other  cases,  involying  large  amounts  of  property, 
to  wit:  which  grant,  under  the  facts  of  the  case,  carries  the 
title  to  the  land  covered  by  both  patents? — the  elder  grant, 
last  presented  to  the  Board  of  Land  Commissioners  for  con- 
firmation, and  last  located  and  patented,  though  first  con- 
firmed, or  the  junior  grant,  first  presented  for  confirmation, 
and  first  finally  located  and  patented? 

Although  there  are  many  decisions  bearing  more  or  less 
directly  upon  the  question,  this  is  the  first  time,  so  far  as  I 
am  aware,  that  this  precise  question  has  been  presented  for 
determination  in  an  action  of  ejectment  between  two  con- 
flicting patents,  issued  upon  confirmed  Mexican  grants,  in 
the  national  Courts.  Under  the  authorities,  as  they  now 
stand,  the  question  is  one  of  great  embarrassment  and  diffi- 
culty. Indeed,  I  find  it  no  very  easy  task  to  reconcile  aU  the 
yiews  expressed  in  different  cases,  having  reference  to  dif- 
ferent states  of  facts  bearing  upon  the  question.  The  claim- 
ant, under  one  or  the  other  of  these  grants,  must  lose  a 
league  of  land,  and  although  it  is  not  easy  to  determine 
which  has  the  better  right,  yet  I  think  principles  may  be 
extracted  from  the  cases,  which  should  control  the  action 
of  this  Court. 

On  the  part  of  the  defendants,  it  is  insisted  that  where  a 
grant  was  made  by  the  Mexican  Government  of  a  definite 
quantity  of  land,  without  specific  boundaries,  within  a 
larger  area,  the  right  of  location  remained  with  the  Govern- 
ment; that  the  Government  was  not  precluded  from  making 
a  subsequent  grant,  with  specific  boundaries,  within  the 
larger  area;  that  such  subsequent  grant  with  specific 
boundaries  would  take  precedence  of  a  prior  unlocated 
grant;  that  when  one  of  two  grants  of  a  specific  quantity 
within  a  larger  area  has  been  located  by  the  Government, 
the  grant  becomes  specific  and  attaches  to  the  land;  that, 
upon  the  cession  of  California  to  the  United  States,  the 
right  of  location  of  such  general  grants  passed  to  the  United 
States,  and  is  to  be  executed  according  to  the  laws  of  the 
United  States;  that  the  grant  first  located,  even  if  the  junior 
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grant,  beoomes  specific  by  the  location,  and  the  title  to  that 
specific  tract  of  land  vests  absolutely  in  the  grantee;  that 
the  patent  takes  efiect  by  relation  from  the  filing  of  the 
petition  for  confirmation  with  the  Board  of  Land  Commis- 
sioners; that  the  grants  in  question  are  grants  of  that  kind; 
that  the  defendants,  having  first  filed  their  petition,  and 
secured  the  first  final  location,  their  grant  became  specific, 
and  attached  to  the  land  embraced  in  their  patent,  and 
having  the  elder  patent,  taking  efiect  by  relation,  from  the 
filing  of  the  petition,  it  is  conclusive;  and  that  the  plain tifiis 
are  not  '^  third  persons"  within  the  meaning  of  the  fifteenth 
section  of  the  Act  of  Congress,  of  March  3,  1861,  and  are 
therefore  not  in  a  position  to  dispute  their  title.  The  case 
of  Waferman  v.  Smith  (13  Cal.  407),  and  the  cases  therein 
cited  from  the  United  States  Supreme  Court  Beports,  of 
which  Fremont's  case  (17  How.  558)  is  one,  are  relied  on  as 
sustaining  their  view. 

On  the  part  of  the  plaintiff,  it  is  argued  that  a  different 
rale,  or  at  least  a  modification  of  the  rule,  was  laid  down 
by  the  same  Court,  in  the  subsequent  cases  of  Leese  v.  Clark 
(18  Cal.  537,  and  20  Cal.  387),  and  Ikachemacher  v.  Ihomp- 
son  (18  Cal.  26);  and  that  under  the  rule,  as  thus  estab- 
lished, the  elder  patent  in  this  case  takes  the  land;  and,  it 
is  claimed,  also,  that  this  view  is  sustained  by  the  cases  of 
Beard  v.  Federy,  3  Wal.  479;  Rodriguez  v.  The  Untied  States, 
1  Wal.  582;  and  the  cases  of  Treadway  v.  Semple,  28  Cal. 
652,  and  Semple  v.  Wright,  32  Cal.  659,  decided  upon  the 
authoriiy  of  Bodriguez's  case. 

In  Leese  v.  Clarh  the  Court  held  that  a  patent  issued 
upon  a  confirmed  Mexican  grant  is  to  be  regarded  in  two 
aspects : 

"Firstly — ^As  a  deed  of  the  United  States. 

**  Secondly — As  a  record  of  the  Government,  showing  its 
action  and  judgment  with  respect  to  the  title  of  the  patentees 
at  the  dat«  of  the  cession." 

The  Court  say:  "As  to  the  operation  and  effect  of  the 
patent,  there  can  be  no  question.  It  is  the  last  act  of  a 
series  of  proceedings  taken  for  the  recognition  and  confirma- 
tion of  the  claim  of  the  patentees  to  the  land  it  embraces. 
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the  first  of  which  was  the  petition  to  the  Board  of  La&d 
Commissioners.  With  respect  to  such  proceedings,  it  takes 
effect  by  relation  at  the  date  of  the  first  act.  As  the  deed 
of  the  United  States,  it  is  to  be  regarded  as  if  it  had  been 
executed  at  that  time.  It  passes  whatever  interest  the 
United  States  may  then  have  possessed  in  the  premises. 
(18  OaL  570-1.)  And  again:  Treated  as  the  simple  deed  of 
the  United  States,  we  admit  that  the  operation  of  the  patent 
is  only  that  of  a  quitclaim  deed,  or  rather  of  a  conveyance 
of  such  interest  as  the  United  States  possessed,  the  deed 
taking  effect  by  relation  at  the  date  of  the  presentation  of 
the  petition  of  the  patentees  to  the  Board  of  Land  Com- 
missioners.    (20  Cal.  421.) 

''But  the  patent  is  not  merely  a  deed  of  the  United 
States;  it  is  a  record  of  the  Government;  of  its  action  and 
judgment  with  respect  to  the  title  of  the  patentee,  existing 
at  the  date  of  the  cession. 

**  Again,  the  patent  is  the  evidence  which  the  Government 
furnishes  the  claimant,  of  its  action  respecting  his  titie. 
Before  it  is  given,  numerous  proceedings  are  required  to  be 
taken  before  the  tribunals  and  officers  of  the  Government; 
and  it  is  the  last  act  in  the  series,  and  follows  as  the  result 
of  those  previously  taken.  It  is,  therefore,  record  evidence 
of  the  Government's  action.  By  it,  the  Government,  repre- 
senting the  sovereign  and  supreme  power  of  the  nation,  dis- 
charges its  political  obligations  under  the  treaty  and  law  of 
nations.  Bj^.it,  as  we  have  said  in  the  case  already  cited, 
the  sovereign  power  which  alone  could  determine  ihe  matter, 
declares  that  the  previous  grant  was  genuine;  that  the  claim 
under  it  was  valid,  and  entitled  to  recognition  and  confirma- 
tion by  the  law  of  nations  and  the  stipulations  of  the  treaty; 
and  that  the  grant  was  located,  or  might  have  been  located, 
by  the  former  Government,  and  is  correctly  located  by  the 
new  Government,  so  as  to  embrace  the  premises,  as  they 
are  surveyed  and  described."  (20  Cal.  423,  and  18  Cal.  26.) 

In  the  latter  aspect,  then,  as  a  record  of  the  Government, 
according  to  the  view  thus  expressed,  the  patent  is  evidence, 
not  only  of  the  grant,  but  also,  that  the  land  has  been  ''cor- 
rectly located" — that  is  to  say,  that  it  conveys  the  very  land 


X>ist.  Cal.~|  BissELL  v,  Henshaw.  567 

1871.]  Opinion  of  the  Court — Sawyer,  J. 

originallj  intended  to  be  granted,  and  it  necessarily  relates 
to  the  date  of  the  original  grant. 

In  leschemctcher  y.  Ihompaon  (18  Cal.  26),  the  same  Court 
says:  ''The  patent,  it  is  true,  as  a  deed  of  the  United 
States,  takes  effect  only  from  the  date  of  the  presentation  of 
the  petition  of  the  patentees  to  the  Board  of  Land  Commis- 
sioners. ******  -g^^  j^g  ^Q  record  of  the  Goremment,  of 
the  evidence  and  vaUdily  of  the  grant,  it  estabUshes  the 
title  of  the  patentees  from  the  date  of  the  grant,"  etc. 

And  in  Stark  v.  BarreU  (15  Cal.  366) : 

''In  addition  to  this  being  conclusive  upon  the  question 
of  the  existence  and  validity  of  the  grant,  it  [the  patent] 
necessarily  establishes  the  title  of  the  patentees  from  the 
date  of  the  grant." 

The  character  and  effect  of  the  patent,  as  thus  stated,  in 
Leeae  v.  Clarkj  has  also  been  adopted,  and  the  principle 
stated,  in  language  almost  precisely  the  same,  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Beard  v. 
Federy  (3  Wallace,  491-2).    The  Court  in  that  case,  says: 

"In  the  first  place,  the  patent  is  a  deed  of  the  United 
States.  As  a  deed,  its  operation  is  that  of  a  quitclaim,  or 
rather  of  a  conveyance  of  such  interest  as  the  United  States 
possessed  in  the  land,  and  it  takes  effect  by  relation  at  the 
time  when  proceedings  were  instituted  by  the  filing  of  the 
petition  before  the  Board  of  Land  Commissioners. 

"In  the  second  place,  the  patent  is  a  record  of  the  action 
of  the  Government  upon  the  title  of  the  claimant,  as  it  ex- 
isted upon  the  acquisition  of  the  country.  Such  acquisition 
did  not  affect  the  rights  of  the  inhabitants  to  their  property. 
They  retained  all  such  rights,  and  were  entitled  by  the  law 
of  nations  to  protection  in  them,  to  the  same  extent  as 
under  the  former  Government.  The  treaty  of  cession,  also, 
stipulated  for  such  protection. 

"The  obligation  to  which  the  United  States  thus  suc- 
ceeded was,  of  course,  political  in  its  character,  and  to  be 
discharged  in  such  manner  and  on  such  terms  as  they  might 
judge  expedient.  By  the  act  of  March  3,  1851,  they  have 
declared  the  manner  and  the  terms  on  which  they  will  dis- 
charge  this  obligation.      They  have  there  established  a 
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special  tribunal,  before  which  all  claims  to  land  are  to  be 
investigated ;  required  eyidence  to  be  presented  respecting 
the  claims;  appointed  law  officers  to  appear  and  contest 
them  on  behalf  of  the  Goyernment;  authorized  appeals  from 
the  decisions  of  the  tribunal,  first  to  the  District  and  then 
to  the  Supreme  Court;  and  designated  officers  to  suryej  and 
measure  off  the  land  when  the  validity  of  the  claim  is  finally 
determined.  When  informed,  by  the  action  of  its  tribunals 
and  officers,  that  a  claim  asserted  is  yalid  and  entitled  to 
recognition,  the  Goyernment  acts  and  issues  its  patent  to 
the  claimant.  The  instrument  is,  therefore,  record  evi- 
dence of  the  action  of  the  government  upon  the  title  of  the 
claimant.  By  it,  the  Government  declares  that  the  claim 
asserted  was  valid  under  the  laws  of  Mexico;  that  it  was 
entitled  to  recognition  and  protection  by  the  stipulations  of 
the  treaty,  and  might  have  been  located  under  the  former 
Government,  and  is  correctly  located  now,  so  as  to  embrace 
the  premises,  as  they  are  surveyed  and  described.  As 
against  the  Government,  this  record,  so  long  as  it  remains 
unvacated,  is  conclusive.  And  it  is  equally  conclusive 
against  parties  claiming  under  the  Government  by  title  sub- 
sequent. It  is  in  this  effect  of  the  patent  as  a  record  of  the  Gov- 
ernment y  thai  its  secfiriiy  QTid  protection  chiefly  lie.  If  parties 
asserting  interests  in  lands  acquired  since  the  acquisition 
of  the  country,  could  deny  and  controvert  this  record^  and 
compel  the  patentee,  in  every  suit  for  his  land,  to  establish 
the  validity  of  his  claim,  his  right  to  its  confirmation,  and 
the  correctness  of  the  action  of  the  tribunals  and  officers  of 
the  United  States  in  the  location  of  the  same,  the  patent 
would  fail  to  be,  as  it  was  intended  it  should  be,  an  instru- 
ment of  quiet  and  security  to  its  possessor." 

Upon  the  provision  of  the  fifteenth  section  of  the  Act  of 
1851,  providing  that  the  decrees  of  the  Courts,  or  patent 
issued  under  the  act,  ''shall  be  conclusive  between  the 
United  States  and  said  claimants,  only,  and  shall  not  affect 
the  interest  of  third  persons;"  the  Court  in  Beard  v.  Federy, 
further  observes,  that  ^Hhe  third  persons,"  as  there  used, 
does  not  embrace  all  persons  other  than  the  United  States, 
and  the  claimants,  but  only  those  who  hold  superior  titles, 
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such  as  will  enable  them  to  resist  successfollj  any  action  of 
the  Government  in  disposing  of  the  property. 

This,  also,  is  but  adopting  the  language  of  the  Supreme 
Court  of  California  in  Waterman  v.  Smithy  13  Cal.  420; 
Moore  v.  WxOdTison,  13  Cal.  Id.  488;  BidcBe  Boggs  v.  Merced 
Mining  Co.y  14  Cal.  362,  and  other  cases. 

In  Waterman  v.  Smith,  the  Court  say:  "The  third  persons 

*  ^  ^  are  those  whose  title  is,  at  the  time,  such  as  to 
enable  them  to  resist  successfully  any  action  of  the  Govern- 
ment in  respect  to  it.  Parties  holding  claims  which  may  be 
located  without  the  boundaries  of  the  patent,  and  still  within 
the  limits  of  the  general  tract  designated  in  the  grants  to 
them,  do  not  constitute  third  persons."  (13  Cal.  420.) 
And,  again,  in  Ikschem^zcher  v.  Thompson  (18  Cal.  27),  the 
Court  say  that  the  "third  persons"  referred  to  "are  those 
whose  title  accrued  before  the  duty  of  the  Government  and 
its  rights  under  the  treaty  attached."  Again,  they  "are 
those  whose  title  to  the  premises  patented  not  only  accrued 
before  the  duly  of  the  Government  and  its  rights  under  the 
treaty  attached,  but  whose  title  to  such  premises  was,  at 
that  date  (the  date  when  the  duty  of  the  Government 
attached,  or  date  of  the  treaty),  such  as  to  enable  them  to 
successfully  resist  any  subsequent  action  of  the  Government 
Biffecting  it."  (Leesey,  dark,  18  Cal.  572.)  And  this  is  re- 
peated in  the  same  case,  on  a  subsequent  appeal  (20  Cal. 
412-13). 

And  the  Court  further  say,  in  Leese  v.  Clark:  "Unless 
the  Government  interferes  in  the  matter,  the  defendants,  as 
junior  grantees,  are  remediless.  Their  title  to  the  premises 
was  not  such,  at  the  date  of  the  treaty,  as  to  enable  them 
to  resist  the  action  of  the  Government  in  the  location  of  the 
elder  grant.  They  are  not,  therefore,  'third persons, 'within 
the  meaning  of  the  fifteenth  section  of  the  Act  of  Congress." 
(18  Cal.  575.) 

The  opinion  in  Beard  v.  Federy  (3  Wal.),  was  delivered 
by  the  same  learned  judge,  who,  as  Chief  Justice  of  the 
Supreme  Court  of  California,  delivered  the  opinion  from 
which  the  foregoing  quotations  are  made;  and  the  language 
of  that  opinion  was,  doubtless,   intended  to  embody  the 
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same  idea  in  the  definition  of  ''third  persons"  therein 
adopted.  According  to  this  comprehensive  definition  of 
the  learned  judge,  and  the  Court  for  which  he  speaks,  as 
understood  and  maintained  by  the  defendant,  then,  no  one 
is  a  ''third  person,"  within  the  meaning  of  the  said  Act  of 
Congress,  except  a  party  who  not  only  holds  a  Spanish  or 
Mexican  grant,  but,  also,  whose  grant  or  title  was  such  at 
the  date  of  the  ti'eaty  that  he  could  successfully  resist  any 
action  of  the  Government  in  regard  to  its  location,  or  in  any 
way  affecting  it.  That  is  to  say,  no  one  who,  at  the  date  of 
the  treaty,  did  not  have  a  complete,  and  in  every  particular 
perfect,  title  to  a  specific,  finally  segregated  and  located 
a  tract  of  land,  with  all  the  formalities,  including  the  act 
of  juridical  possession,  is  a  "third  person,''  as  that  term  is 
used  in  the  Act  of  Congress,  or,  in  other  words,  has  a  status 
that  will  enable  him  to  question  the  conclusiveness,  either 
as  to  the  validity  of  the  grant,  or  the  correct  location  of  the 
land,  of  a  patent  issued  upon  a  confirmed  Mexican  grant. 
No  party  having  an  inchoate  Mexican  grant,  at  the  date  of 
the  treaiy,  is  a  "third  person,"  or  has  BVLch  status;  and  every 
such  patent  is  conclusive  upon  every  party  whose  title  was 
inchoate  at  the  date  of  the  treaty. 

The  defendants  invoke  this  doctrine,  and  say  that  tiie 
plaintiff's  grant  was  inchoate;  that  the  plaintiff  could  not 
successfully  resist  the  action  of  the  Government  in  respect 
to  his  grant,  or  its  location,  at  the  date  of  the  treaty;  and 
that  the  plaintiff,  not  being  a  "third  person,"  ihe  defend- 
ants' patent  being  the  elder  patent,  founded  upon  a  grant 
first  located,  though  issued  to  perfect  a  jimior  grant,  is  con- 
clusive. 

But  under  this  same  rule,  thus  broadly  stated,  the  plaintiff, 
with  equal  force,  says  that  the  defendants'  grant  was  incho- 
ate; that  defendants'  title  was  not  such  at  the  date  of  the 
treaty  as  to  enable  them  to  resist  the  action  of  the  Gt>vem- 
ment,  affecting  plaintiff's  elder  grant,  or  its  location;  and, 
therefore,  that  defendants  are  not  "third  persons,"  with 
reference  to  his  patent,  within  the  assumed  definition  of 
that  term;  and  that  plaintiff's  patent,  issued  upon  a  confirm- 
ed elder  grant,  is  conclusive  upon  defendants  for  that 
reason. 
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Both  patents  were  issued  upon  grants  which  were  inchoate 
at  the  date  of  the  treaty,  but  nevertheless,  both  patents 
cannot  be  conclusiye  upon  the  claimants  under  the  conflict- 
ing patents.     Both  cannot  take  the  land. 

It  seems  evident,  therefore,  that  the  problem  involved  in 
this  controversy  must  be  solved  upon  some  other  principle 
than  the  doctrine,  alone,  of  ''third  persons,"  as  thus  broad- 
ly laid  down  in  the  decisions  referred  to,  and  as  thus  under- 
stood. 

But  it  is  evident  that  this  comprehensive  definition  of 
*  *  third  persons"  was  given  with  reference  to  the  facts  of  the 
cases  then  under  consideration,  which  were  actions  in  which 
but  one  of  the  parties  claimed  under  a  patent  issued  upon 
a  confirmed  Mexican  grant,  and  the  other  set  up  against  the 
patent,  either  an  uncanfirmed  and  unlocated,  or  an  unlocat- 
ed  confirmed  grant,  or  a  claim  under  the  pre-emption  laws 
of  the  United  States,  or  under  some  State  law  alone,  or  a 
State  law  in  conjunction  with  some  Act  of  Congress,  by 
which  some  right  was  claimed  to  have  attached  in  favor  of 
the  party  since  the  date  of  the  treaty  with  Mexico. 

I  find  no  case  wherein  the  question  is  considered  between 
parties  olaimingunder  different  patents,  issued  upon  different 
confirmed  Mexican  grants,  finally  located  upon  the  same  land; 
and  it,  doubtless,  never  occurred  to  the  Court,  when  con- 
sidering the  question,  that  such  a  case  would  arise.  With 
reference  to  such  a  case,  it  would  seem  that  the  construc- 
tion on  this  point  of  the  fifteenth  section  requires  some 
limitation,  and  a  limitation  is  clearly  and  expressly  recog- 
nized in  the  case  of  Bodriqu^z  v.  United  Slates  (1  Wallace, 
582),  which  will  be  more  particularly  referred  to  in  a  sub- 
sequent part  of  this  opinion,  and  by  implication,  at  least, 
in  other  cases. 

But  to  return  to  the  cases  of  Waterman  v.  Smith,  and 
Leese  v.  Clark,  and  the  different  rules  supposed  to  be  adopt- 
ed in  other  particulars,  in  these  cases,  and  other  cases  of  a 
similar  character,  invoked  by  the  respective  parties. 

It  will  be  observed  that,  in  none  of  those  cases,  did  the 
question  arise  between  two  patents  founded  upon  confirmed 
Mexican  grants,  located  by  the  tribunals,  or  officers  of  tlie 
United  States  Government,  upon  the  same  land. 
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In  Waterman  y.  Smithy  the  contest  was  between  the  paten- 
tee of  a  confirmed  and  located  grant  on  one  side,  and  the 
holder  of  an  nnlocated  grant,  on  the  other.  One  of  the 
grants  was  for  four  leagues  within  a  tract  of  eight  or  nine 
leagues,  and  the  other  for  three  leagues,  within  an  area 
containing  twenty  leagues.     (13  Cal.  383.) 

No  one  line  in  either  was  fixed,  from  which  the  measure- 
ment must  necessarily  commence.  The  grants  were  of  a 
certain  quantity,  without  any  indication  of  location,  except 
certain  outer  boundaries,  and  one  was  to  join  with  the 
other.  They  were  emphatically  floating  grants,  and  only  one 
had  been  located  and  patented,  while  the  other  was  still 
unlocated  and  afloat,  and  liable  to  be  located  anywhere 
within  the  larger  area  embraced  within  the  diseno,  and 
might,  and  probably  would,  be  located  outside  of  the  land 
covered  by  the  patent.  And,  in  fact,  it  was  so  subsequently 
located,  as  will  hereafter  be  seen. 

It  was  with  reference  to  this  particular  state  of  facts^  that 
the  questions  were  discussed,  and  the  rule  laid  down.  The 
patent  was  simply  held  conclusive,  as  against  the  still  un- 
located and  floating  grant.  It  was  nowhere  said  or  inti- 
mated that  if  both  grants  had  been  located  upon  the  same 
land,  and  patented,  the  first  located,  without  reference  to 
the  priority  of  the  grant,  would  have  been  preferred,  and 
the  instructions  considered  and  approved,  are  very  carefully 
limited  to  the  case  of  a  located  and  patented  grant,  against 
one  that  is  unlocated. 

Thus,  the  seventh  is  as  follows: 

''That  the  patent  in  evidence  by  plaintifis  is  conclusive 
as  against  the  defendant,  unless  there  is  evidence  that  the 
defendant  has  a  title  superior  to  the  title  of  said  patent  to 
the  land  in  controversy,  under  a  confirmed  Mexican  grant, 
located  under  the  Mexican  Government,  or  under  the  United 
States  Government.''  (13  Gal.  421;  see  also  8th  and  9th 
instructions.  Id.) 

These  instructions  imply,  that  if  the  defendant's  grant 
had  been  located,  either  by  the  Mexican  or  United  States 
Government,  the  plaintiff's  patent  issued  upon  the  junior 
grant,  might  not  have  been  conclusive.     Both  parties,  then, 
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would  have  had  a  title  from  the  same  **  source  of  para- 
mount proprietorship"  (Id.  419),  and  the  question  of  supe- 
riority might  be  open.  Fremont's  case,  also,  cited  in  that 
case  from  17  How.  542,  was  a  grant  of  ''  ten  square  leagues, 
to  be  located  in  a  district  of  country  which  contains  above 
one  hundred  leagues."  (17  How.  573.)  So  the  case  of 
Huther/ord  v.  Green's  heirSy  and  the  other  cases  cited  from 
the  United  States  Supreme  Court,  are  all  essentially  float- 
ii^g  grants,  with  no  one  point  fixed  with  reference  to  which 
the  land  must  be  locate!,  without  leaving  any  room  for  the 
exercise  of  discretion  by  the  Government.  The  strongest 
case  therein  cited,  so  far  as  the  present  question  is  con- 
cerned, seems  to  be  Ledoux  v.  Black  ei  cd,  (18  How.  475). 
£ut,  in  that  case,  the  grant  was  also  vague  and  uncertain, 
and  ''one location  would  answer  the  calls  and  descriptions 
as  well  as  the  other."  (Id.  475.)  The  defendants  claimed 
under  an  entry  made,  and  patent  of  the  United  States 
issued,  under  A.cts  of  Congress  before  the  passage  of  the 
Act  of  Congress  under  which  plaintiff's  grantor  presented 
bis  claim,  and  the  Act  subsequently  passed,  under  which  it 
^as  finally  confirmed.  The  Court,  in  that  case,  only  recog- 
nize the  validity  of  a  sale  of  a  ''  part  of  the  land  not  neces- 
sarily embraced  within  the  tract  confirmed."  In  all  of 
those  cases  in  which  the  Court  was  called  upon  to  decide 
between  two  claimants,  and  a  patent  prevailed,  the  oppos- 
ing claim  was  but  a  floating  one,  or  the  tract  claimed  and 
confirmed  had  not  been  patented,  and  did  not  necessarily 
include  the  land  embraced  in  the  opposing  patent. 

The  cases  of  Waterman  v.  Smith  and  Leese  v.  Clarke  when 
considered  with  reference  to  the  facts  of  the  respective 
cases,  and  the  questions  to  be  determined,  do  not  appear  to 
be  in  conflict.  In  the  former,  it  was  only  necessary  to  con- 
sider the  patent  in  one  of  the  aspects  in  which  it  is  said  it 
must  be  regarded,  namely,  as  a  quitclaim  deed  of  the 
United  States,  taking  effect  by  relation,  at  the  date  of  the 
presentation  of  the  petition,  and  it  was  in  that  aspect  alone, 
that  it  was,  in  fact,  considered.  In  that,  and  similar  cases, 
it  was  unnecessary  to  carry  the  relation  further,  or  to  con- 
sider whether  the  patent  would  take  effect  by  relation  to  the 
date  of  the  grant. 
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In  Leese  v.  Clark,  the  Court  evidently  does  not  consider 
itself  as  advancing  any  view  in  conflict  with  the  decision  in 
Waterman  v.  Smith.  On  the  contrary,  it  recognizes  that 
case  as  correctly  decided,  and  says  that  while  the  patent, 
as  a  deed  of  the  Government,  is  to  be  regarded  as  taking 
effect  by  relation  at  the  date  of  presenting  the  petition  to 
the  Board  of  Land  Commissioners,  it  is  also  to  be  regarded 
in  another  aspect,  viz:  as  a  record  of  the  Government,  of 
its  actions  etc.,  as  before  stated  in  this  opinion,  and  in  this 
aspect,  that  the  patent  is  evidence  as  to  a  junior  grantee — 
which  was  the  case  then  under  consideration — of  the  validity 
of  the  grant,  of  its  correct  location,  and  that  it  relates  to  the 
date  of  the  grant.  The  facts  in  the  case  required  a  consid- 
eration of  ibe  pttkeikt  in  this  aspect — ^as  a  record  of  the 
action  and  adjudication  by  the  Gkyvemment — and  it  was  only 
upon  this  view  that  the  decision  was  put  by  the  Court,  or 
that  it  can  be  sustained.  The  question  was  directly  in- 
volved and  decided.  The  action  was  ejectment,  and  the  case 
was  this :  In  1839,  Governor  Alvarado  granted  to  Lease  and 
Yallejo  a  tract  of  land  situate  at  the  ''landing  place  of  Yerba 
Buena,"  two  hundred  varas  long,  by  one  hundred  varas 
wide.  (Leese  v.  Clark,  18  Cal.  538.)  The  description  was 
uncertain,  as  will  be  seen  by  an  examination  of  the  grant, 
and  it  was  so  held  by  the  Court.  ''That  there  was  such 
uncertainty  in  the  bounds  of  the  tract  as  described  in  the 
grant  in  question,  is  manifest.  The  location  of  the  line 
running  from  the  disembarcadero,  or  landing  place,  to  the 
playita,  or  little  beach,  is  one  source  of  uncertainty.  That 
line  might  be  run  in  several  different  directions,  materially 
varying  from  each  other,  and  yet  run,  in  each  instance,  in 
a  northerly  course  from  the  starting  poiut.  There  are  other 
sources  of  uncertainty.  A  delivery  of  juridical  possession 
was  therefore  necessary.  This  proceeding  involved  a  defi- 
nite ascertainment  of  the  land  to  be  delivered,  and  for  that 
purpose  required  a  survey  and  measurement — in  other 
words,  a  location  of  the  land.  The  power  of  locating  the 
land,  as  a  preliminary  to  its  formal  delivery,  belonged  to 
the  Government,  and  could  not  be  exercised  by  the  grantees, 
at  least,  so  far  as  to  bind  the  Government.      *  *      It 
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does  not  appear  from  the  record  whether  the  Government 
ever  acted  in  the  matter.  * 'Assuming  that  it  did  not,  the 
iright  and  power  passed  to  the  United  States,  and  could  be 
exercised  by  them  in  such  manner  and  at  such  time  as  they 
might  deem  expedient."    (18  Cal.  574.) 

This  grant  was,  therefore,  inchoate.  The  description  was 
uncertain,  and  it  was  susceptible  of  different  locations,  and, 
like  other  uncertain  grants,  required  a  survey  to  attach  it  to 
any  specific  tract  of  land.  The  grant  was  made  by  the 
Governor,  directly,  and  not  by  the  Pueblo  authorities;  and 
it  was  therefore  held  that  it  was  necessary  to  present  it  to 
the  Land  Commission  in  the  name  of  the  claimant.  It  was 
so  presented,  confirmed,  duly  surveyed,  and,  in  1868,  pat- 
ented. Plaintiffs  claimed  under  the  patent.  The  opposing 
claim  was  under  grants  from  the  Alcaldes  of  San  Franciaeo, 
made  in  the  month  of  February,  1847  (20  Cal.  396),  before 
the  treaty  with  Mexico,  by  which  the  territory  was  acquired 
by  the  United  States.  It  is  BtMed  by  numerous  cases,  that 
at  the  date  of  these  grants  the  Alcaldes  of  San  Francisco 
had  power  to  grant.  This  power  is  assumed  in  the  case  for 
the  purposes  of  the  decision.  It  is  said,  it  is  true,  that  this 
power  WM  granted  to  the  Alcalde  by  the  Governor  and 
Territorial  Deputation.  But  so  far  as  the  present  question 
is  concerned,  it  matters  not  from  what  source  the  power  was 
derived,  if  it  existed;  so  the  Governor  derived  his  power  to 
grant,  from  some  superior  source.  Both  had  power  to  grant, 
provided  the  land  was  subject  to  grant.  The  Alcalde's 
power  to  grant  lands  within  the  Pueblo,  not  before  granted. 
Teas  unrepealed,  and  while  so  existing,  his  grant  was  as 
effective  as  that  of  the  Governor.  The  Governor  himself 
could  no  more  have  granted  land,  previously  granted,  without 
a  proper  denouncement,  than  the  Alcalde.  Both,  at  the 
time,  were  empowered  to  grant  lands  that  were  open  to 
grant.  At  the  time  that  these  Alcalde  grants  were  made, 
that  portion  of  the  Pueblo  lands  had  been  laid  off  into 
streets,  blocks  and  lots,  the  lots  being  fifty  varas  square, 
and  said  fifiy-vara  lots  were  designated  on  said  plat  by  num- 
bers; and  grants  were  made  of  such  lots  by  their  numbers, 
in  accordance  with  said  plat.     These  Alcalde  grants  were  so 
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made,  and  the  grants  being  for  such  fifty-yara  lots  bj  their 
numbers,  in  accordance  with  such  plat,  were,  necessarily,  of 
specific  and  certain  tracts  of  land.  They  were,  necessarily, 
heeded  and  cmdd  apply  to  no  other  land.  The  Alcalde  grant, 
then,  was  of  a  specific  tract  of  land,  located  by  the  very  ad  of 
making  the  grant,  and  it  required  no  further  action  of  the  Gov- 
emment.  On  the  second  trial,  the  judge  of  the  District 
Court  acted  upon  this  theory,  and  assuming  that  the  elder 
grant,  which  had  been  confirmed  and  passed  into  a  patent, 
was  inchoate,  uncertain  and  tinlocoied;  that  the  junior'  grants 
by  the  Alcalde  were  of  specific  tracts  and  located,  and,  there- 
fore, first  segregated  from  the  public  domain,  and  that  the  case 
was  entirely  similar  to  the  case  of  Waterman  y.  Smith, 
charged  the  jury  in  accordance  with  the  law,  as  he  supposed 
it  to  be  laid  down  in  that  case  (see  20  Cal.  394-6),  regard- 
ing the  patent  simply  as  the  deed  of  the  Government,  etc., 
but  disregarding  the  other  aspect  of  the  patent,  as  a  record 
of  the  Government,  etc.,  as  stated  in  the  same  case  by  the 
Supreme  Court  on  the  first  appeal,  and  also  in  the  prior 
case  of  Tesckemacher  v.  Thompson,  (18  Cal.  26). 

On  the  second  appeal,  the  Supreme  Court  say,  that  the 
District  Court,  among  other  things,  '^  disregarded  the  de- 
cision as  to  the  operation  of  the  patent  as  a  record  of  the 
Government,  with  respect  to  the  title  of  the  patentees  at 
the  date  of  the  cession,  and  declared  that  the  patent  had  no 
greater  effect  or  operation  than  a  simple  deed  of  the  United 
States."    (20  Cal.  416.) 

The  Supreme  Court,  also,  subsequently  admit,  that  if 
this  latter  proposition  ''can  be  sustained,  the  other  ques- 
tions become  immaterial;"  and,  although  regarding  the  first 
decision  as  conclusive  in  that  case,  yet,  in  order  to  correct 
any  en*or  the  Court  might  have  fallen  into  in  reference  to 
future  cases,  elaborately  re-examined  the  question,  and 
reached  the  same  conclusion  as  that  attained  on  the  former 
appeal.  (20  Cal.  420  ei  seq.)  In  the  course  of  this  re- 
examination, the  Court  say: 

''Treated  as  the  simple  deed  of  the  United  States,  we 
admit  that  the  operation  of  the  patent  is  only  that  of  a 
quitclaim,  or   rather  of  a  conveyance  of  such  interest  as  the 
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United  States  possessed;  the  deed  taking  effect  by  relation  at 
the  date  of  the  presentation  of  the  petition  of  the  patentees 
to  the  Board  of  Land  Commissioners.  We  have  never  as- 
serted any  other  eflBcacy  to  the  instrument,  as  a  deed.  As 
a  deed,  its  operation  is  like  that  of  any  other  grantor;  it 
passes,  and  can  only  pass,  such  interest  as  the  grantor 
possessed. 

**But  the  patent  is  not  merely  a  deed  of   the   United 

States,  it  is  a  record  of  the  Government."  (Id.  421.) 
*  *  *  *  ^ 

By  it,  the  sovereign  power,  which  alone  could  determine 
the  matter,  declares  that  the  previous  grant  was  genuine ; 
that  the  claim  under  it  was  valid,  and  entitled  to  recognition 
and  confirmation  by  the  laws  of  nations,  and  stipulation  of 
the  treaty;  and  that  the  grant  was  located,  or  might  have 
been  located,  by  the  former  Government,  and  is  correctly 
located  by  the  new  Government,  so  as  to  embrace  the  prem- 
ises as  they  are  surveyed  and  described."  (Id.  423.  See, 
also,  18  Cal.  571-2.) 

It  will  be  seen,  then,  by  careful  examination  of  the  case, 
that  the  invalidity  of  the  Alcalde  grant  was  not  put  upon  a 
-want  of  power  in  the  Alcalde  to  grant,  but  a  want  of  power 
to  make  a  grant,  that  should  [affect  the  title  of  one  who  had 
a  prior  grant  to  the  same  land,  or  that  might  be  located  on 
the  same  land — that  the  subsequent  grantee  must  take  his 
grant,  subject  to  the  liability  of  having  a  prior  grant  not 
yet  definitely  attached  to  the  specific  tract  located  upon  it. 
It  will  be  seen,  also,  that  it  is  still  held  that  the  doctrine  of 
Waterman  v.  Smith  is  correct,  so  far  as  it  goes — that  is  to 
say,  as  applicable  to  the  facts  of  that,  and  similar  cases, 
where  a  junior  grant  has  been  located,  and  an  elder  unlo- 
cated  grant,  not  necessarily  embracing  the  same  land,  is 
still  afloat. 

But,  under  the  new  state  of  facts  involved  in  that  case, 
when  both  grants  have  become  specific,  and  located  upon 
the  same  land,  other  principles  are  involved,  and  the  patent 
is  to  be  considered  in  the  other  aspect  as  a  record  of  the 
Government,  and  that  as  such,  it  is  evidence  of  the  validity 
of  the  grant,  that  it  is  correctly  located,  and  takes  effect 
from  the  date  of  the  grant. 

38 
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The  case  of  IhscJiemacher  v.  Thompson,  as  I  imderstand 
the  case,  was  decided  upon  precisely  the  same  principle, 
and  established  the  same  rule,  as  to  the  effect  of  a  patent 
issued  upon  a  confirmed  Mexican  grant,  regarded  in  the 
aspect  of  a  record  of  the  Government.  The  plaintiff  claimed 
under  a  patent,  issued  under  a  confirmed  Mexican  grant, 
which  covered  the  premises. 

The  demanded  premises  were  alleged  in  the  answer,  and 
assumed  by  the  Court,  to  have  been  always,  before  and  at 
the  date  of  the  admission  of  California  into  the  Union,  be- 
low the  ordinary  high  tide  water  mark  in  the  Bay  of  San 
Francisco.  Defendants  claimed  that  the  title  was,  there- 
fore, in  the  State  of  California,  and  not  in  plaintiffs.  For 
the  purposes  of  the  decision,  the  Court  assumed  that  the 
grant  upon  which  the  plaintiff's  patent  issued,  ''was  only 
for  a  specific  quantity  lying  in  an  area  of  larger  extent; 
*  *  *  that  it  conveyed  only  an  interest  requiring 
further  action  of  the  Government,  and  that  such  action  was 
not  had  previous  to  the  cession;  in  other  words,  that  it 
conferred  a  merely  equitable  title,  which  was  never  per- 
fected under  the  former  Government."     (18  Cal.  24.) 

This  being  so,  of  course,  it  was  subject  to  be  located 
differently  by  the  Government  within  the  external  bound- 
aries indicated  in  the  grant,  the  full  quantity  being  given. 

It  might  have  been  located  wholly  above  high  tide,  ex- 
cluding the  premises  in  question,  and  upon  the  simple 
theory  of  the  case  of  Waterman  v.  Smith,  that  the  Mexican 
Government  might  have  made  another  grant  to  other  parties 
of  a  specific  tract  of  land,  within  the  same  external  bound- 
aries, it  might  have  made  a  specific  gi*ant  of  land  below 
high  water  mark  to  a  third  party,  and,  subsequently,  have 
located  plaintiff's  grant  upon  the  land  above  high  water 
mark,  and  the  grantee  could  not  complain.  In  that  event, 
as  the  defendants'  counsel  in  the  case  now  under  considera- 
tion claim,  the  first  grant  that  became  located,  even  if  the 
junior  grant,  would  take  the  land.  What  the  Mexican 
Government  might  have  done,  the  United  States,  its  sue- 
cesaor  in  interest,  might  do  at  any  time  before  filing  a  peti- 
tion  for  confirmation.     And  so  the  cases  cited  from  the  Be- 
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ports  of  the  U.   S.  Supreme  Court  in  Waterman  v.  Smith, 
seem  to  hold. 

The  United  States  only  covenanted  in  the  treaty  to  pro- 
tect the  interests  of  citizens  as  they  existed,  not  to  give  them 
greater  rights  than  they  already  had  under  the  Mexican 
Government.  The  United  States  simply  took  the  place  of 
that  Government,  and  succeeded  to  all  its  rights  and  all 
its  obligations  respecting  those  lands. 

By  the  admission  of  California  into  the  Union,  it  became, 
by  virtue  of  its  sovereignty,  entitled  to  all  the  lands  below 
ordinary  high  water  mark,  according  to  PoUarda  Lessees  v. 
Hagan  (3  How.  212),  and  other  cases.  Whether  the  trans- 
fer of  title,  which  was  before  in  the  United  States,  to  the 
State,  is  by  implied  grant  or  relinquishment,  or  in  what 
precise  way  the  transfer  was  effected,  does  not  very  clearly 
appear.  But  the  title  is  recognized  to  have  become  vested 
in  the  State  by  virtue  of  its  admission.  And  the  land  to 
which  the  title  thus  passes,  is  specific,  because  it  is  all  the 
land  lying  below  ordinary  high  tide,  and  the  ordinary  line 
of  high  tide  is  a  well-marked  natural  object,  which  only  re- 
quires observation  to  ascertain.  The  Court,  however,  held 
in  this  case,  as  in  Leese  v.  dark,  that  the  State  took  the  titie 
subject  to  such  location  as  tlie  Oovetmment  should  make  of  the 
Meodcan  grant  under  which  the  plaintiff  claimed,  and  that  this 
grant  having  been  finally  located  so  as  to  embrace  the  premises 
in  question,  aUhough  it  was  bdow  ordinary  high  water  mark, 
and  upon  land  which  would  otherwise  have  passed  to  the  State 
upon  its  admission  into  the  Union,  the  patent,  **a«  the  record 
of  the  Chvemment  of  the-  eocistence  and  validity  of  the  grant, 
establishes  the  title  of  the  patentees  from  the  dale  of  the  grant." 
(18  Cal.  26;  see,  also,  Stark  v.  BarreU,  15  Cal.  366.) 

As  I  understand  these  decisions,  then,  where  there  are 
two  grants  from  the  paramount  source  of  title,  and  both 
have  become  attached  to  a  specific  piece  of  land,  and  a 
patent  has  been  issued  by  the  United  States  to  the  elder 
grantee,  in  pursuance  of  a  decree  of  confirmation,  under  the 
act  of  1851,  and  locations  made  in  pursuance  of  the  Acts 
of  Congress,  the  patent  under  the  elder  grant  carries  the 
superior  title. 
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These  cases,  it  is  true,  are  but  decisions  of  a  State  tri- 
bunal, and  are  of  themselves  not  controlling  authority  iu 
the  national  Courts.  But  the  learned  Chief  Justice  who  so 
elaborately  and  ably  discussed  the  question  in  the  cases 
cited,  is  now  a  Justice  of  the  Supreme  Court  of  the  United 
States,  and,  as  we  have  seen,  that  tribunal,  in  an  opinion 
delivered  by  him  in  Beard  v.  Federy  (3  Wal.  491-2),  has 
laid  down  the  same  rule,  in  language  almost  identical. 

In  speaking  of  the  patent  as  a  record,  the  Court,  in 
that  case,  say:  **Thi8  instrument  is,  therefore,  record  evi- 
dence of  the  action  of  the  Government  upon  the  title  of 
the  claimant.  By  it,  the  Government  declares  that  the 
claim  asserted  was  valid  under  the  laws  of  Mexico;  that  it 
was  entitled  to  recognition  and  protection  by  the  stipula- 
tions of  the  treaty,  and  might  have  been  located  under  the 
former  Government,  and  it  is  correctly  located  now  so  as  to 
embracethe  premises  as  they  are  surveyed  and  described^  (Id. 
492.) 

The  case  of  Hie  United  States  v.  Armijo  (5  Wallace,  4441, 
was  an  appeal  from  the  final  survey  of  one  of  the  grants  b- 
volved  in  Waterman  v.  Smith — the  grant  which  was  unlocated 
at  the  time  of  the  trial  of  that  case.  The  claimants  under 
the  Armijo  grant,  insisted  that  it  was  the  elder  grant,  and, 
that  being  so,  they  were  entitled  to  have  it  so  located,  that 
it  should  embrace  a  portion  of  the  land  already  patented  to 
the  holders  of  the  Solano  grant.  To  what  end,  if  the  grant 
first  located  would  necessarily  take  the  land?  But  the  pri- 
ority, in  fact,  only  related  to  the  formal  title  papers.  There 
had  been  a  prior  provisional  grant  to  Solano  (see  Water- 
man V.  Smith,  13  Cal.  375).  And,  although  the  formal  grant 
to  Armijo  was  first  in  date,  it  referred  to  the  Solano  Baneho 
in  terms.  Solano's  rights  were  recognized  in  it.  And  in 
view  of  his  elder  equitable  right,  the  Court  say: 

**There  can  be  no  doubt,  as  observed  by  the  District  Judge, 
that  under  the  circumstances  the  rights  of  Solano,  accord- 
ing to  the  Mexican  usages,  would  have  been  recognized  as 
superior  to  those  of  Armijo  in  any  contest,  notwithstanding 
the  formal  title  issued  first  to  Armijo.''     (5  Wal.  448.) 

The  Court  refused  to  allow  the  location  upon  the  land  be- 
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fore  patented,  because  the  parties  were  not  entitled  to  have 
it  so  located,  for  the  reason  that  Solano  had  the  prior  equity, 
as  well  as  the  pi-ior  location.  But  it  was  nowhere  intimated 
that  if  it  should  be  so  located,  the  location  would  be  fruit- 
less, because  the  Solano  grant  had  been  first  segregated 
and  made  specific,  as  is  claimed  to  have  been  held  between 
those  very  grants,  in  Waterman  v.  Smith.  This  omission  to 
intimate  any  such  result,  in  the  opinion  by  the  same  learned 
Judge  who  rendered  the  decision  in  Waterman  v.  Smith,  is, 
under  the  circumstances,  significant.  If  he  had  supposed 
such  consequencss  would  necessarily  follow  the  desired 
location,  he  would  scarcely  have  failed  to  suggest  them. 
But  the  case  of  Rodriguez  v.  The  United  States  (1  Wal.  591), 
bears  directly  upon  the  question.  That  was  an  appeal  from 
a  decree  of  the  District  Court,  making  a  final  location  of 
a  confirmed  grant  under  the  act  of  June  14,  1860.  Bodri- 
guez  claimed  under  a  grant  to  one  Sanchez,  made  provision- 
ally in  1838,  and  ratified  by  Governor  Micheltorena  in  1848, 
In  1842,  one  Castro  obtained  a  grant  which  had  been  finally 
confirmed,  and  before  the  passage  of  the  said^act  of  1860, 
finally  located  and  patented.  Eodriguez's  grant  was  after- 
wards surveyed  so  as  not  to  interfere  with  Castro's  grant  as 
located;  but  his  survey  was  set  aside  by  the  District  Court, 
and,  under  the  direction  of  the  District  Court,  another  was 
made  and  confirmed,  which  included  a  large  portion  of  the 
land  before  patented  to  Castro  under  the  decree  confirming 
his  grant  made  in  1842.  Rodriguez  appealed,  and  the  prin- 
cipal ground  of  error  relied  on  was,  that  his  grant  was  so 
located  as  to  include  a  large  portion  of  the  land  already 
patented  to  Castro's  representatives.  If  so  located,  he  sup- 
posed himself  liable  to  lose  the  land  on  that  ground;  hence 
his  appeal.  Bat  the  Supreme  Court,  on  that  point,  say  (p. 
591): 

**It  is  objected  to  this  location  of  the  grant,  that  it  places 
it  on  land  which  has  already  been  confirmed,  surveyed  and 
patented  to  the  representatives  of  Castro.  The  answer  to 
this  is,  that  we  are  called  on  in  this  proceeding  to  deter- 
mine where  the  grant  to  the  present  claimant  ought,  right- 
fully, to  be  located,  who  was  not  a  party  to  any  of  the  pro- 
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ceedings  by  which  Castro's  claim  was  confirmed,  surveyed 
or  patented,  and  is  not,  therefore,  bound  or  concluded  bj 
either  the  decree,  survey  or  patent,  as  expressly  enacted 
by  the  fifteenth  section  of  the  act  of  1851;  for  Castro's  sur- 
vey was  made  before  the  act  of  1860,  and  there  was  no 
opportunity  for  this  claimant  to  contest  its  location.  And 
lastly,  it  may  be  added,  that  the  holder  of  the  Castro  claim 
has  made  himself  a  party  to  the  present  proceeding,  and 
mtiat  be  bound  by  its  residt.^^ 

The  very  point  in  the  case  was,  as  to  the  propriety  of 
locating  a  prior  inchoate  grant,  uncertain  as  to  its  exact  loca- 
tion, upon  land  already  appropriated  to  a  subsequent  in- 
choate grant  in  terms  covering  the  same  land,  but  first  fin- 
ally  located  and  patented.  And  the  Court  unanimoaslj 
held  that  it  must  be  so  located,  and  declared  that  the  claim- 
ant under  the  elder  patent,  being  a  party  to  the  proceeding, 
'^must  be  bound  by  its  result;''  thereby  holding  that  the 
claimant  under  the  elder  grant,  although  inchoate,  and  not 
such  as  would  enable  the  grantee,  at  the»  date  of  the  treaty, 
to  resist  any  action  of  the  Government  affecting  its  grant  or 
location,  is  not  bound  or  concluded  by  the  former  confirma- 
tion, survey  or  patent,  and  is,  therefore,  a  "third  person," 
within  the  meaning  of  the  fifteenth  section  of  the  act  of 
1851.  The  grant  is  thus  adjudged  to  be  properly  located, 
and  the  result  declared  to  be  conclusive  upon  the  prior 
patentee — that  is  to  say,  that  in  this  instance  the  elder  grant, 
though  subsequently  located  upon  land  already  confirmed, 
and  patented  to  the  holder  of  a  junior  Mexican  grant,  car- 
ries the  superior  title.  And  this  is  the  most  direct  expres- 
sion of  the  judgment  of  the  Supreme  Court,  affecting  the 
question  involved  in  the  case  now  under  consideration,  that 
has  thus  far  been  made.  The  further  views  as  to  the  char- 
acter of  the  patent  in  the  aspect  of  a  record  of  the  Gov- 
ernment, expressed  in  Beard  v.  Federy,  go  to  the  same  re- 
sult; and  these  cases  both  arose  under  Mexican  grants  of  a 
similar  character  in  California,  and  under  the  same  Acts  of 
Congress,  relating  to  the  same  subject,  and  therefore  are 
more  important  and  reliable  as  authorities  than  those  cases 
arising  under  other  acts,  containing  very  different  provis- 
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ions,  and  prescribing  very  different  modes  of  proceeding 
relating  to  lands  in  Florida,  Loaisiana,  Missouri,  and 
other  States  formed  out  of  territory  acquired  from  foreign 
nations. 

In  the  United  States  x.  White,  the  Supreme  Court,  also,  as 
well  as  in  Eodriguez's  case,  recognize  the  yiew  that  any 
parties  claiming  under  a  Mexican  grant,  though  inchoate, 
are  **  third  persons;"  for,  in  speaking  of  the  conflicting 
claims  which  were  the  subject  of  observation  in  that  case, 
the  Court  remark  that  the  patent  issued  in  that  case  would 
only  be  conclusive  on  the  United  States,  and  would  not 
affect  the  interests  of  third  parties.  (23  How.  253.)  Sup- 
pose each  claimant  in  that  case  had  presented  his  grant  in- 
dependently, and  they  had  both  been  confirmed  and  patented, 
would  not  the  question  of  title  have  been  open  to  investiga- 
tion between  them,  or  would  the  first  grant  presented  and 
located,  even  though  the  junior  grant,  have  been  conclusive 
on  the  other  ? 

In  the  cases  of  Treadway  v.  Semple  (28  Cal.  655),  and 
Semple  v.  WrigJU,  (32  Cal.  666),  the  question  arose  in  the 
State  Courts  between  two  Spanish  grants,  both  confirmed, 
located  and  patented,  so  as  to  cover  the  premises  in  contro- 
versy  in  those  actions.  The  senior  grant  was  Brst  presented 
for  confirmation^  but  the  junior  grant  was  first  located  and 
patented.  The  final  locations  were  both  confirmed  by  the 
decree  of  the  District  Court,  the  respective  claimants  being 
parties  to  the  proceedings. 

Citing  and  following  the  opinion  of  the  United  States 
Supreme  Court  in  Rodriguez  v.  The  United  States,  the 
Supreme  Court  of  California  held  the  determination  of  the 
District  Court  to  be  conclusive  upon  the  proper  location 
of  the  elder  grant,  and  that  it  took  the  land,  although  the 
junior  grant  was  first  located.  In  the  former  case  the 
Court  say,  with  reference  to  the  proceedings  to  locate  the 
grant  under  the  Act  of  1860 : 

"  The  proceedings  had  under  this  Act,  after  the  return  of 
the  survey  and  plat,  are  strictly  judicial  in  their  character. 
The  parties  interested  have  an  opportunity  to  be  heard,  and 
those  appearing  actually  are  heard,  and  their  rights  litigated 


584  BissELL  V,  Henshaw.  [Cir.  Ct. 

Opinion  of  the  Court — Sawyer,  J.  [April, 

and  adjudicated;  and  when  thus  finally  determined,  we  see 
no  reason  why  the  matters  determined  should  not,  like  all 
other  judicial  determinations  upon  points  directly  in  issue, 
be  regarded  as  irs  adjudicalay  and  be  final  and  conclusive 
upon  the  rights  of  the  parties."     (28  Cal.  659.) 

It  was  held  that  the  action  of  the  District  Court  w^as  a 
conclusive  adjudication,  that  the  elder  grant  was  properly 
located  and  took  the  land. 

This,  also,  seems  to  be  in  strict  accordance  with  the 
views  expressed  in  Bodriguez's  case.  That  the  proceeding 
is  judicial,  there  can  be  no  doubt.  Under  the  fourth  sec- 
tion proofs  are  to  be  taken,  **and  on  hearing  the  allegations 
and  proofs,  the  Court  shall  render  judgment  thereon." 
These  proceedings  were  also  held  to  be  judicial  in  the 
Fossat  case  (2  Wal.  712). 

In  the  case  now  under  consideration,  like  Eodriguez's 
case,  the  junior  grant  under  which  defendants  claim,  was 
first  located  and  patented,  and  these  acts  were  both  accom- 
plished before  the  passage  of  the  Act  of  1860,  so  that  the 
plaintifi^,  who  holds  the  prior  grant,  was  not  and  could  not 
be  in  any  way  a  party  to  the  confirmation,  location  or  pat- 
ent; and,  in  the  language  of  the  Supreme  Court,  in  Eodri- 
guez's case,  he  is  "not,  therefore,  bound,  or  concluded  by 
either  the  decree,  survey  or  patent,  as  expressly  enacted 
by  the  fifteenth  section  of  the  Act  of  1851;  for  Castros'  [in 
this  case,  Fernandez's]  survey  was  made  before  1860,  and 
there  was  no  opportunity  for  this  claimant  to  contest  its  lo- 
cation."   (1  Wal  591.) 

The  plaintiff's  (Boga)  grant  was  finally  located  by  the 
District  Court  under  the  Act  of  1860,  and  the  only  differ- 
ence between  this  and  the  Kodriguez  case,  and  the  other 
cases  cited  from  the  California  Reports  is,  that  the  defend- 
ants, claimants  under  the  Fernandez  grant,  did  not,  in  fact, 
come  in  and  make  themselves  parties,  as  they  were  entitled 
to  do  under  the  Act  of  1860.  But  the  third  section  j)ro- 
vides,  **That  before  proceeding  to  take  testimony,  or  to 
determine  on  the  validity  of  any  objection  so  made  to  the 
survey  and  location  as  aforesaid,  the  said  Courts  shall  cause 
notice  by  public  advertisement,  or  in  some  other  form  to  be 
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prescribed  by  their  rules,  to  all  pai-ties  in  interest,  that  ob- 
jection has  been  made  to  such  survey  and  location,  and  ad- 
iiionisliing  all  par-ties  in  interest  to  intei^enefor  the  protection  of 
suchinierest:'     (12  Stat.  34,  Sec.  3.) 

The  monition  was  duly  published  in  this  case,  and  the 
default  of  all  parties  not  appearing  entered,  in  pursuance  of 
the  usual  practice  of  the  Court.  This  gave  the  Court  juris- 
diction, the  cause  being  already  pending  in  the  Court  on  the 
passage  of  the  Act,  and  it  was  properly  proceeded  with 
thenceforward  under  the  sixth  section. 

The  proceeding  is  one  somewhat  of  the  nature  of  a  pro- 
ceeding in  rem  under  the  statute,  in  which  all  parties  were 
bound  to  intervene  and  protect  their  interests.  If  not  there 
could  be  no  object  in  this  provision  of  the  Act.  The  pro- 
ceeding of  giving  the  admonition  required  would  be  in  vain, 
if  the  parties  interested  were  not  bound  to  act  .upon  or  no- 
tice it.  And  it  is  not  to  be  presumed  that  Congress  re- 
quired a  vain  thing  to  be  performed. 

This  proceeding  by  monition  and  default  is  recognized 
by  the  Supreme  Court  in  United  States  v.  Halleck  (1  Wall. 
454),  and  in  United  States  v.  Estudillo  (Id.  716).  In  the  lat- 
ter case,  the  District  Court  refused  to  set  aside  the  default, 
on  the  application  of  a  party  who  had  neglected  to  appear 
in  answer  to  the  monition,  and,  on  appeal,  the  Supreme 
Court  held  that  the  action  of  the  District  * 'Court  in  this  re- 
spect is  not  subject  to  revision,  the  opening  of  the  default 
being  a  matter  resting  in  its  discretion."     (Id,) 

This  is  a  recognition  of  the  validity  of  the  default,  and, 
by  implication  at  least,  that  the  parties  failing  to  answer  to 
the  monition  are  bound  by  the  judgment.  The  Court 
could  have  no  discretion  to  act  in  relation  to  a  void  thing. 

But  the  defendants  say  that  the  survey,  when  ordered 
into  Court,  did  not  touch  the  land  patented  to  them,  and 
that  they,  therefore,  had  no  interest  in  the  matter.  But 
they  were  interested  in  opposing  the  very  change  which  the 
United  States,  the  party  at  whose  instance  the  survey  was 
ordered  into  Court,  sought  to  have  made.  The  exceptions 
filed  before  the  monition  issued,  and  the  consideration  of 
which  was  the  object  sought,  particularly  pointed  out  that 
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the  survey  was  erroneous  in  this,  that  it  did  not  locate  the 
land,  so  as  to  embrace  that  already  patented  to  defendants. 
Thus,  the  exceptions  to  be  considered,  did  directly  affect  the 
defendants'  interest,  as  much  as  the  interests  of  plaintiff; 
and  it  might  as  well  be  said,  that  Larkin  had  no  interest 
in  the  matter,  as  that  the  defendants  had  none.  With- 
out the  exceptions  to  the  survey,  there  was  nothing  to  con- 
sider. They  were  the  very  subject-matter  upon  which  the 
Court  was  called  upon  to  act,  and  the  exceptions  specially 
insisted  that  the  grant  should  be  so  located  as  to  cover  the 
land  patented  to  defendants.  The  defendants  were  more  in- 
terested in  opposing  the  exceptions  than  Larkin  himself. 
The  defendants,  therefore,  were  parties  in  interest,  and 
they  were  admonished  to  appear  *'for  the  protection  of 
such  interests."  Having  failed  to  appear,  after  being  reg- 
ularly summoned  in  the  mode  prescribed  by  the  statute,  and 
their  default  having  been  duly  entered  in  pursuance  of  the 
practice  of  the  Court,  assuming  it  to  be  competent  to  ac- 
quire jurisdiction  in  this  mode,  I  do  not  perceive  why  they 
should  not  be  bound  by  the  judgment  in  the  same  manner, 
and  to  the  same  extent,  as  if  they  had  appeared. 

The  plaintiffs  grant  is  the  elder  grant.  The  judgment  of 
the  District  Court  is,  that  it  is  properly  located,  as  desig- 
nated in  the  decree  and  embraced  in  the  patent.  The  pa- 
tent is  intended  to  give  effect  to  the  grant,  and  it  relates  to 
the  date  of  the  grant,  and  overreaches  the  defendants* 
patent  and  grant. 

Had  defendants  appeared,  this  judgment  and  patent 
would  have  been  conclusive  upon  them,  unless  the  Rodriguez 
case  is  to  be  overruled. 

If  they  were  bound  to  appear  in  answer  to  the  monition 
to  protect  their  rights,  the  result  must  be  equally  conclu- 
sive; and  that  they  were  bound  to  appear,  I  think  there  can 
be  little  doubt. 

But  suppose,  in  consequence  of  defendants  not  appearing, 
the  judgment  locating  plaintiffs  land,  and  the  patent  in 
pursuance  of  such  location,  are  not  conclusive,  then  it  fol- 
lows, under  the  decision  in  Rodriguez's  case,  that  neither 
patent  is  conclusive;  for,  if  the  location  of  Castro's  grant 
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in  that  case  did  not  affect  the  holders  of  the  elder  grant  to 
Sanchez,  because  they  were  not  parties  to  the  proceeding, 
then,  for  the  same  reason,  the  prior  location  of  Fernandez' 
grant  cannot  affect  the  rights  of  plaintiff,  who  was  not  a 
party  to  their  proceedings. 

In  that  view  it  might  be  necessary  to  determine,  anew, 
whether  there  was  error  in  the  location  of  the  Boga  Bancho  by 
the  District  Court;  for,  if  correctly  located,  the  patent  issued 
upon  it  being  upon  the  elder  grant,  would,  upon  principles 
of  the  cases  cited,  constitute  the  superior  title.  If,  as  the 
Supreme  Court  say,  the  Court  is  called  upon  ''to  determine 
where  the  grant  to  the  present  claimant  ought  rightfully  to 
be  located,"  it  must  be  because  he  is  entitled  to  have  the 
particular  land  upon  which  it  is  **  rightfully  located" — the 
land  which  it  was  intended  he  should  have  when  the  grant 
was  made. 

Upon  the  question  of  the  rightful  location  of  the  Boga 
grant,  no  facts  were  proved  on  the  trial  affecting  it,  other 
than  such  as  are  expressed  in  the  findings;  and  upon  those 
facts,  it  does  not  appear  to  me  that  any  party  uninfluenced 
by  a  desire  to  conform  to  the  prior  selection  of  the  claimant, 
or  to  avoid  locating  the  grant  upon  lands  already  assigned  to 
another  grant,  would  have  located  it  otherwise  than  it  was 
located  by  the  District  Judge. 

I  have  examined  the  opinion  of  the  District  Judge,  given 
in  deciding  the  question  of  location,  and  the  reasoning 
seems  to  me  to  be  conclusive  upon  the  question.  The  grant 
and  diseno  are  so  specific  that  little  latitude  is  left  for  the 
exercise  of  discretion  in  the  location.  The  diseno  is  by  far 
the  most  accurate  plat  of  the  county  embraced  in  it,  of  any 
diseno  that  has  ever  been  brought  to  my  notice.  It  is  under- 
stood to  have  been  made  by  General  Bidwell,  from  the  map 
of  Vioget,  the  principal  surveyor  in  the  country  at  that 
time.  But  this  does  not  appear  in  the  evidence.  Since  it 
is  a  remarkably  accurate  one,  it  is  not  important  who  made 
it,  or  from  what  data.  The  only  marked  inaccuracy  appears 
to  be  the  giving  of  the  wrong  number  to  the  parallel  of  lati- 
tude laid  down  in  the  diseno.  The  Sutter  case  throws  some 
light  on  the  cause  of  this  error.     The  adoption  in  the  pre- 
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liminary  survey  of  the  designation  of  the  degree,  instead  of 
the  Actual  location  of  the  parallel  with  reference  to  sur- 
rounding objects,  by  Larkin  and  the  first  surveyors  engaged 
in  making  the  preliminary  location  of  the  grant,  doubtless 
gave  rise  to  the  subsequent  difficulties  as  to  the  location  of 
the  respective  grants.  The  petition  of  Flugge  asks  for  a 
tract  of  land  situate  **  on  the  western  side  of  Feather  Kiver, 
and  stretching  along  the  said  river  from  39  degrees  33 
minutes  45  seconds,  north  latitude,  to  39  degrees  48  min- 
utes 45  seconds,  and  forming  on  this  line  a  square  one 
league  in  breadth,  *  *  *  as  it  is  rendered  manifest  by 
the  annexed  sketch." 

The  quantity  of  land  is  not  mentioned  in  the  petition, 
but  it  is  asked  from  one  line  of  latitude,  as  shown  by  the 
diseho,  to  the  other,  **one  league  in  breadth." 

The  order  for  the  grant  limits  the  quantity  to  five  square 
leagues,  "its  first  boundary  to  be  from  39  degrees  33  min- 
utes 45  seconds,  northern  latitude;"  and  the  formal  grant 
is  for  five  square  leagues  on  the  western  side  of  Feather 
Kiver;  **the  first  boundary  to  be  from  39  degrees  33  sec- 
onds, 45  minutes,  as  the  respective  sketch  explains,"  in  the 
language  of  one  translation,  or  of  another,  ''having  its  first 
boundary  from  latitude  39  degrees  33  minutes  45  seconds 
north,  as  appears  from  the  corresponding  plan."  The 
northern  boundary  is  not  indicated,  either  in  the  order 
or  grant. 

It  was  manifestly  intended  to  adopt  the  parallel  of  lati- 
tude, as  it  was  laid  down  on  the  diseno.  The  decree  of 
confirmation,  also,  directs  the  land  to  be  ''located  in  ac- 
cordance with  the  calls  of  the  grant,  and  the  boundaries  as 
delineated  on  the  map  accompanying  the  espediente  to 
which  reference  is  made.  The  southern  boundary  line  in- 
dicated on  the  said  map  by  the  line  marked  39  degrees  33 
minutes  45  seconds;  and  the  northern  boundary  by  the 
line  marked  39  degrees  48  minutes  45  seconds,  north  lati- 
tude,'' etc.  Thus,  according  to  the  grant,  the  "first  bound- 
ary'," that  is  the  southern  line  of  the  land  granted,  is  to  be 
the  parallel  39  degrees  33  minutes  45  seconds,  as  laid  down 
on  that  map;  that  is  to  say,  the  line  so  designated  on  the 
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plat,  but,  as  it  is  thus  located,  the  northern  line  is  not 
mentioned.  Feather  Biver  is  to  be  the  eastern  boundary. 
Two  boundaries  are,  then,  determined.  The  petition  asks 
that  the  land  may  be  one  league  in  breadth,  and  this  is  gen- 
erally  regarded  as  allowed,  when  nothing  is  said  in  the  grant 
to  the  contrary.  The  land  is  then  limited  to  five  square 
leagues,  which  would  require  the  tract  to  be  five  leagues  in 
length  to  make  the  quantity.  It  is  only  necessary  to  find 
the  point  on  the  river,  where  the  line,  as  laid  down  on  the 
map,  crosses  it,  and  project  the  parallel  from  that  point,  to 
obtain  the  southern  boundary,  and  we  then  have  all  the  ele- 
ments to  make  a  certain  location. 

Few  Spanish  grants  point  out  the  land  intended  to  be 
granted  with  so  much  certainty  as  this  one.  It  admits  of 
but  one  general  location,  unless  the  ** first  boundary"  is 
wholly  abandoned,  and  this  cannot  rightfully  be  discarded, 
either  under  the  grant  or  decree.  If  this  boundary  can  be 
properly  located  on  the  land,  then  upon  the  principle  of  the 
maxim,  **7(i  cerium  est  quod  cerium  reddi  potest,''  the  loca- 
tion is  certain;  foi  it  will  be  a  tract  of  land  having  the  par- 
allel as  located  for  its  southern,  and  Feather  Biver  as 
its  eastern  boundary,  and  be  one  league  in  width  and  five 
leagues  long,  and  that  tract  can  occupy  but  one  general 
location.  This  comes  very  near  being  the  grant  of  a  specific 
tract.  As  said  in  Fossatt's  case,  there  is  '*no  sobrante 
here,"  where  two  lines  are  given,  and  the  data  for  finding 
the  others.     (2  Wal.  715-16.) 

By  an  examination  of  the  diseno,  it  will  be  seen  that  the 
the  Sacramento,  Feather  and  Yuba  rivers,  Arroyo  de  Honcut 
and  Los  Picos,  all  well-known  and  striking  physical  land- 
marks, are  very  accurately  laid  down,  as  well  as  a  very 
large  number  of  particular,  and  less  prominent  objects;  and 
the  parallel  ''marked  39  degrees  33  minutes  45  seconds," 
and  the  Boga  Bancho,  located  with  reference  to  these  ob- 
jects. By  comparing  this  diseno  with  the  plat  of  Feather 
Biver  and  the  Boga  Bancho,  as  finally  located  and  patented, 
constructed  from  actual  survey,  it  will  be  seen,  on  follow- 
ing the  line  of  the  river,  laid  down  on  both,  that  the  same 
bends  in  the  river  are  found  in  the  corresponding  plats, 
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and  that  the  southern  line  in  the  actual  survey  of  the  rancho, 
as  finally  located,  is  drawn  just  below  a  bend  in  the  river 
corresponding  with  a  similar  bend  on  the  diseno,  immedi- 
ately below  which,  in  a  corresponding  position,  the  parallel 
marked  ''39  degrees  33  minutes  45  seconds,'*  is  drawn. 
So,  also,  the  Arroyo  de  Honcut,  or  Honcut  creek,  is  found 
on  the  opposite  side  of  the  river,  in  the  same  relative 
position  with  reference  to  the  southern  line  on  bo  Ji  plate, 
the  said  creek  flowing  into  Feather  Biver  about  the  same 
apparent  distance  from  the  southern  line  as  indicated 
on  both  plats — the  plat  of  the  survey  as  finally  located, 
and  the  diseno.  So  far  as  I  am  able  to  judge,  therefore, 
from  the  two  plats,  the  southern  line  is-  located  by  the  final 
decree,  in  the  same  position  as  on  the  diseno.  It  is  plain, 
also,  by  mere  mathematical  calculation,  that  there  is  but 
one  quarter  of  a  degree  (16  minutes)  in  latitude  embraced 
in  the  diseno  to  the  Boga  Bancho;  and,  since  the  tract  em- 
braced in  it  is  but  one  league  in  breadth,  there  is  not 
enough  land  within  the  diseno  to  satisfy  the  two  grante, 
five  leagues  for  the  Boga,  and  four  for  the  Fernandez  grant 
— nine  leagues  in  all — and  that  the  Fernandez  grant  could 
not  be  located  within  that  diseno  without  necessarily  inter- 
fering with  the  Boga  grant,  supposing  the  southern  line  of 
the  Boga  grant  to  have  been  correctly  located.  It  is  true, 
that  one  witness  testified  generally,  that  there  was  enough 
land  within  the  diseno  to  satisfy  both  grants,  but  this  was, 
manifestly,  on  an  erroneous  hypothesis  as  to  the  location 
of  the  designated  parallels.  Conceding  the  southern  line 
of  the  Boga  Banch,  as  finally  surveyed,  to  be  correctly 
located,  it  seems  manifest,  that  it  would  be  impossible  to 
locate  that  grant  within  the  territory  embraced  in  the 
diseno,  without  embracing  a  portion  of  the  Fernandez 
grant,  as  patented. 

The  defendants'  counsel  have  assumed,  in  their  argument, 
that  the  southern  boundary  of  the  Boga  grant  is  coincident 
with  the  northern  boundary  of  the  Sutter  grant,  and  that  the 
northern  boundary  of  the  Sutter  grant  is  one  league  below  the 
southern  line  of  the  Boga  grant,  as  finally  located,  and  coin- 
cident with  the  southern  line  of  that  rancho,  as  located  on 
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the  plat  wliich  was  first  ordered  into  Court,  and  afterward 
set  aside.  But  the  Sutter  tract,  or  line,  is  nowhere  men- 
tioned in  the  petition,  grant,  diseno  or  decree,  in  the  case 
of  the  Boga  grant.  It  is  not  one  of  the  calls,  either  of  the 
grant  or  decree.  So  far  as  I  am  able  to  determine  the 
question  from  the  proofs  made  on  the  trial  of  the  case,  the 
final  decree  of  the  District  Court  locating  the  Boga  grant, 
locates  it  in  strict  accordance  with  the  calls  of  the  grant, 
and  of  the  decree  of  confirmation.  And  I  do  not  see  that 
it  could  have  been  located  in  any  other  way,  without 
violating  the  calls  of  the  grant  and  decree,  unless  by  a 
somewhat  strained  construction,  the  location  should  be  ex- 
tended the  entire  length  of  the  diseuo,  from  the  southern 
line,  as  actually  located,  one  quarter  of  a  degree  north,  to 
the  other  line  laid  down  on  the  diseno,  marked  39  degrees 
48  minutes  45  seconds,  diminishing  the  breadth  so  as  to  in- 
clude only  five  leagues.  But,  this,  I  think,  would,  mani- 
festly, not  be  to  carry  out  the  intent  of  the  grant  or  de- 
cree; besides,  it  would  embrace  much  more  of  the  Fernan- 
dez Bancho  than  it  does  as  now  located.  The  only  other 
location  that  could  be  considered,  would  be  to  adopt  the 
true  location  of  the  parallels  of  latitude  as  designated  by 
the  numbers,  as  was  done  in  the  first  survey.  But  this  is 
manifestly  inadmissible,  as  no  part  of  it  would  then  be 
within  the  territory  laid  down  on  the  diseno. 

If,  then,  the  question  of  location  could  be  considered  as 
open  to  examination,  as  between  the  parties  to  this  action, 
I  should  still,  upon  the  case  as  presented,  be  compelled  to 
bold  that  the  Boga  grant  is  located  in  strict  accordance  with 
the  calls  of  the  grant,  and  decree  of  confirmation.  And  it 
does  not  appeal*  to  me  to  be  susceptible  of  any  location 
within  the  calls  of  the  grant,  or  decree  of  confirmation,  as 
indicated  by  the  diseiio,  that  would  not  necessarily  include 
a  considerable  portion  of  the  Fernandez  grant  as  located 
and  patented.  But,  as  before  stated,  in  view  of  the  present 
state  of  the  authorities,  I  do  not  regard  the  question  of  loca- 
tion as  now  open.  I  think  the  action  of  the  District  Court 
conclusive. 

It  is  further  said  that  the  note  and  stipulation  as  to  third 
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parties  in  the  patent  to  the  Boga  Bancho,  in  eflFect  excepts 
the  land  to  the  extent  of  the  interference.  But  it  is,  plainly, 
not  an  exception  of  the  land.  It  merely  states  the  fact  of 
the  interference,  and  says  in  virtue  of  the  Act  of  1851,  the 
patent  shall  not  aflfect  the  interest  of  **  third  persons,"  and, 
**  consequently,  shall  not  affect  any  valid  adverse  right,  if 
such  exists,  to  such  portion  of  the  land  as  may  be  covered 
by  the  Fernandez  Bancho,  patented  as  aforesaid,"  without 
assuming  to  determine  whether  there  was  any  valid  adverse 
right,  or  to  except  the  land  from  the  patent.  The  Fernan- 
dez patent  contains  a  similar  stipulation  as  to  the  rights  of 
** third  persons,"  and,  if  the  clause  in  the  Boga  patent  can 
be  regarded  as  an  exception,  the  same  must  be  said  of  the 
clause  in  the  Fernandez  patent.  Neither  is  an  exception  of 
the  land,  but  only  of  any  adverse  right  in  the  lands,  if  any 
there  is. 

There  can  be  no  doubt,  I  apprehend,  that  any  party  ac- 
quiring an  interest  in  land  from  the  United  States,  subse- 
quent to  the  presentation  of  a  claim  under  a  Spanish  or 
Mexican  grant  for  confirmation,  would  be  concluded  by  the 
proceedings,  not  merely  on  the  principle  of  the  doctrine  of 
relation,  as  suggested  in  a  number  of  cases,  but  also  upon 
the  principle  that  every  one  who  acquires  an  interest  in  the 
subject-matter  of  the  litigation  from  one  of  the  parties  to 
it,  pendente  lite,  takes  it  subject  to  the  result  of  the  litigation, 
and  is  estopped  from  again  contesting  the  matter.  It  may 
be  that  this  principle,  in  respect  to  Mexican  grants,  may 
carry  the  estoppel  back  to  the  date  of  the  treaty,  so  as  to 
apply  to  all  interests  acquired  from  the  United  States  after 
the  nation  became  the  proprietor  of  the  public  domain  of 
California;  for  the  United  States,  themselves,  covenimted 
to  protect  the  interests  of  Mexican  grantees,  not  to  turn 
them  over  to  be  litigated  with  individual  citizens,  as  as- 
signees of  the  United  States;  and  the  contest  between  the 
claimant  and  the  United  States  may,  in  a  certain  sense,  for 
that  purpose,  be  regarded  as  initiated,  or  as  existing  in  an 
inchoate  state  from  the  date  of  the  treaty.  If  so,  these 
parties  would  take  any  interest  from  the  Government,  with 
the  understanding  in  contemplation  of  the  treaty  and  public 
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law,  that  the  rights  of  the  claimants  under  the  United  States 
should  be  represented  by  the  Government  in  the  contests  to 
arise  under  such  laws  as  should  be  enacted  in  pursuance  of 
the  treaty  for  procuring  a  confirmation  of  existing  grants, 
and  be  concluded  as  being  in  privity  with  the  United  States 
in  the  proceeding. 

The  right  of  grantees  under  the  Mexican  Government  to 
have  their  titles  ascertained  and  protected,  attached  at  the 
date  of  the  treaty.  Time  was  required  to  provide  tribunals, 
and  a  mode  of  proceeding  to  adjudicate  their  rights. 

Provision  was  made  at  an  early  date  to  carry  out  the  ob- 
ligations of  the  treaty  by  the  act  of  1851,  and  two  years  were 
given  within  which  to  present  claims.  It  was  not  contem- 
plated that  there  should  be  a  race,  or  a  scramble,  for  the 
first  confirmation,  or  that  one  who  should  be  the  most  ex- 
peditious, or  find  the  fewest  obstacles  to  overcome,  or  be 
able  to  throw  the  most  obstacles  in  the  way  of  his  adversary, 
should  thereby  gain  an  unjust  priority.  It  was,  on  the  con- 
trary, designed  that  each  claimant,  pursuing  his  right  within 
the  time  allowed,  should  have  that  which  justly  belonged  to 
him,  whether  early  or  lat«  at  the  goal  of  the  contest. 

I  see  no  good  reason,  therefore,  why,  when  a  claim  has 
once  been  presented  within  the  time  allowed,  the  presenta- 
tion should  not  be  regarded  as  relating  to  the  date  of  the 
treaty,  when  the  obligation  on  the  part  of  the  United  States 
attached,  and  all  stand  in  this  particular  upon  a  common 
footing.  The  United  States  assumes  the  obligation  at  that 
point  of  time,  and  from  that  moment  the  proceeding  may 
ivell  be  regarded  as  in  esse,  so  far  as  that  all  parties  subse- 
quently acquiring  interests  from  the  United  States  should 
be  bound  by  the  restdt,  leaving  the  rights  of  conflicting 
claimants  under  confirmed  Mexican  grants  to  be  determined 
in  the  tribunals  of  the  country,  in  the  first  proceeding 
Tirherein  both  parties  have  an  opportunity  to  be  heard  ac- 
cording to  the  rights  and  equities,  as  they  actually  existed 
at  the  date  of  the  treaty. 

But,  whatever  the  principle  upon  which  the  conclusions 
rest,  so  far  as  Mexican  grants  in  California,  and  the  treaty 
a^nd  Acts  of  Congress  especially  applicable  thereto  are  con- 
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corned,  the  results  indicated  appear  to  me  to  be  clearlj  de- 
ducible  from  the  authorities,  as  they  now  stand. 

I  have  examined  a  large  number  of  cases  decided  by  the 
Supreme  Court  of  this  State,  and  of  the  United  States,  and 
endeavored  to  extract  therefrom  the  principles  thus  far  set- 
tled, bearing  upon  the  questions  at  issue,  and  to  apply  them 
to  the  facts  of  this  case  without  advancing  any  theories  of 
my  own.  If  I  have  not  misapprehended  the  decisions,  they 
furnish  principles  either  expressly  determined,  or  clearly 
foreshadowed,  sufficient  to  indicate  the  judgment  that  should 
be  entered.  But  if  I  have  erred  in  my  conception  of  the  law, 
as  laid  down  by  the  Supreme  Court,  or  in  the  opinions  which 
I  have  been  called  upon  to  consider,  of  any  of  the  learned 
Judges  now  constituting  that  Court,  I  shall,  doubtless,  be 
set  right  upon  a  review  of  the  case  on  writ  of  error.  After 
giving  the  case  the  best  consideration  I  am  able  to  bestow 
upon  it,  the  following  conclusions  have  been  attained  : 

First — That  the  plaintiff's  cause  of  action  is  not  barred  by 
the  Statute  of  Limitations. 

Second — ^That  the  selection,  by  Larkin,  of  the  tract  as  lo- 
cated by  the  preliminary  survey,  and  by  the  first  survey 
made  after  the  decree  of  confirmation  became  final;  his 
claim  of  the  tract  so  selected,  as  the  land  granted  to  Flugge, 
and  his  acts  relating  thereto,  do  not  estop  said  Larkin,  or 
those  deriving  title  through  him,  from  now  claiming  the 
land  as  finally  located  by  the  District  Court  and  patented. 

Third — ^That  the  fact  that  the  Fernandez  grant  was  first 
presented  for  confirmation,  and  was  first  finally  surveyed 
and  patented,  is  not  conclusive  evidence  of  title,  as  against 
the  claimants  under  the  Boga  grant. 

Fourth — That  the  holders  of  the  Boga  grant,  it  being  the 
elder  grant  first  finally  confirmed,  with  boundaries,  both  in 
the  grant  and  decree  of  confirmation,  so  definitely  described 
a8  to  admit  of  but  little  variation  in  the  location,  and  it  hav- 
ing been  finally  located  and  patented  so  as  to  include  a  por- 
tion of  the  land  covered  by  the  patent  issued  under  the  Fer- 
nandez grant,  are  ''third  persons"  with  respect  to  the  Fernan- 
dez grant,  within  the  meaning  of  the  fifteenth  section  uf  the 
Act  of  1851,  and  they  are  not  concluded  by  the  prior  final 
location  and  patent  of  said  latter  grant. 
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.  Fifth — ^That  the  survey  of  the  Boga  grant  having  been 
made  and  approved  by  the  Surveyor-General  of  California, 
and  returned  into  the  District  Court  by  order  of  said  Court, 
and  proceedings  for  the  purpose  of  contesting  and  reform- 
ing the  same  being  pending  in  said  Court,  at  the  date  of  the 
passage  of  the  Act  of  Congress  of  June  14, 1860,  relating  to 
the  subject,  the  said  District  Court  had  jurisdiction  under 
said  Act,  to  revise  said  survey,  and  determine  by  its  judg- 
ment or  decree,  the  true  location  of  said  grant. 

Sixth — ^That  since  the  exceptions  filed  to  said  survey  di- 
rectly affected  the  interests  of  the  claimants  under  the  Fer- 
nandez grant,  said  claimants  were  parties  in  interest,  who 
were  autiiorized  and  required  by  the  provisions  of  said  act, 
upon  due  notice,  to  **  intervene  for  the  protection  of  such 
interest." 

Seventh — That  due  notice,  admonishing  all  parties  in  in- 
terest to  appear  for  the  protection  of  their  interests,  having 
been  given,  in  accordance  with  the  provisions  of  said  act, 
and  the  rules  and  practice  of  said  Court,  and  the  said 
claimants  under  the  Fernandez  grant  having  failed  to  appear, 
and  the  defaxdt  of  all  parties  who  did  not  appear  having 
been  duly  entered  in  pursuance  of  the  rules  and  practice  of 
said  Court,  the  said  claimants  are  bound  by  said  proceed- 
ings in  the  same  manner  and  to  the  same  extent,  as  they 
would  have  been  bound  had  they  intervened  in  said  pro- 
ceeding. 

Eighth — ^That  said  proceedings  are  judicial  in  their  nature, 
and  are  conclusive  upon  the  parties  in  interest  appearing, 
or  who,  being  duly  admonished,  fail  to  appear,  but  make 
default,  and  their  privies,  and  the  proceedings  in  this  case 
are  conclusive  upon  the  defendants,  as  to  the  true  location 
of  the  Boga  grant. 

Ninth — ^That  the  Boga  grant  being  the  elder  grant,  and 
being  correctly  located  in  accordance  with  the  calls  of  the 
grant,  and  decree  of  confirmation,  the  patent  is  evidence 
of  title  from  the  date  of  the  grant. 

Tenth — That  at  the  date  of  commencement  of  this  action, 
the  plaintiff,  by  title  derived  from  Thomas  O.  Larkin,  the 
patentee  of  the  Boga  grant,  was  seized  in  fee,  of  an  un- 
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divided  three  fourths  part  of  the  premises  described  in  the 
complaint. 

Eleventh — ^That  the  defendants  had  no  title,  as  against 
the  patentees  of  the  Boga  grant,  and  as  against  said  pat- 
entees, were  in  the  wrongful  possession  of  said  premises, 
and  they  wrongfully  and  unlawfully  withhold  the  same  from 
the  plaintiff. 

Twelfth — ^That  said  plaintiff  is  entitled  to  judgment  for 
possession  of  said  premises,  and  for  his  costs  of  suit. 

Let  judgment  be  entered  for  plaintiff  for  possession  of 
the  premises  described  in  the  complaint,  and  for  costs  of 
suit. 


The  California.* 

District  Court,  DisTRicfr  of  Oregon, 
ApRtt  17,  1871. 

1.  Secbetabt  of  Pilot  Commissioners,  Appointment  op. — Section  2  of  the 

Oregon  Pilot  Act,  as  amended  in  1868,  provides  that  the  Pilot  Commis- 
sioners "may  appoint  a  Secretary"  and  prescribes  his  duties:  Btid, 
that  it  is  the  absolute  duty  of  the  Commissioners  to  appoint  snch  Sec- 
retary; and  that  parol  evidence  is  not  admissible  to  prove  the  meeting 
and  action  of  such  Commissioners  concerning  the  licensing  of  a  pilot, 
when  the  act  requires  a  record  of  the  same  to  be  made  by  the  Secretary. 

2.  Pilot  License,  Sionatube  of  Commxssionebs. — A  pilot  license  -signed  by 

all  three  of  the  Commissioners  is  prima  facie  evidence  of  the  facts  stated 
in  it  concerning  the  examination  and  licensing  of  the  pilot  to  whom  it 
purports  to  be  granted;  but  if  only  signed  by  two  of  such  Commis- 
sioners, the  case  is  otherwise,  unless  it  also  appears  from  the  minutes  of 
the  board  that  the  matter  was  acted  upon  and  the  license  granted  at  a 
meeting  of  the  Commissioners  when  all  three  were  present;  or  soch 
license  contains  a  direct  recital  or  averment  of  such  meeting  and  action 
in  reference  to  such  license. 

3.  Idem. — The  power  conferred  upon  a  pilot  commissioner  by  the  act  is  a 

personal  trust  to  be  exercised  for  the  public  good,  and  cjmnot  be  dele- 
gated to  another;  and  therefore  one  of  such  Commissioners  camiot 
authorize  another  to  sign  his  name  to  the  license,  although  it  has  been 
agreed  or  concluded  between  such  Commissioners,  that  such  license  maj 
be  granted. 

'Affirmed  on  appeal  in  the  Circuit  Court,  May  20, 1871. 
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Before  Deady,  District  Judge. 
U^illiam  Strong,  for  Libellant. 
Joseph  N.  Dolph,  for  Claimant. 

Deady,  J.  On  January  28,  1871,  this  cause  was  before 
this  Court  upon  exceptions  for  impertinence  to  the  special 
amended  answer  of  the  claimant,  when  it  was  held  that  the 
claim  for  half  pilotage,  stated  in  the  libel,  although  given 
by  the  State  statute,  could  be  enforced  in  Admiralty  against 
the  vessel. 

On  March  21  and  25,  the  cause  was  tried  upon  the  ques- 
tions of  fact  arising  upon  the  libel  and  the  negative  allega- 
tions in  the  general  answer  thereto. 

Sawyer,  Circuit  Judge.  By  a  stipulation  of  the  parties 
filed  March  20,  it  is  admitted  as  follows: 

I.  That  on  August  7,  1870,  both  the  libellant  and  Hays, 
the  then  master  of  the  steamship,  were  duly  qualified  and 
licensed  under  the  laws  of  the  United  States,  to  pilot  the 
steamship  California  from  Astoria  over  the  Columbia  river 
bar  to  the  open  sea. 

II.  That  on  August  7,  1870,  the  said  steamship  was  a  sea 
going  vessel  of  more  than  twenty-five  tons  burden  and  draw- 
ing thirteen  and  a  half  feet  of  water,  and  was  then  lying  at 
the  port  of  Astoria,  about  to  proceed  over  the  bar  of  the 
Columbia  river  to  the  open  sea  on  a  voyage  to  the  foreign 
port  of  Victoria,  and  that  libellant  then  and  there  hailed  said 
steamship  and  offered  to  the  master  thereof  his  services  as 
pilot,  to  pilot  said  steamship  over  said  bar  to  the  open  sea,  but 
said  master  refused  to  accept  said  services;  and  that  prior 
to  such  offer  of  services  no  pilot  licensed  under  the  laws  of 
Oregon,  had  offered  his  services  to  pilot  said  steamship  on 
said  voyage. 

III.  That  on  August  7,  1870,  said  Hays  was  not  licensed 
as  a  pilot  upon  said  bar  by  the  Pilot  Commissioners  of  Ore- 
gon; but  did,  after  his  refusal  to  accept  the  services  of  li- 
bellant as  aforesaid,  pilot  said  steamship  over  said  bar  to  the 
open  sea,  on  the  voyage  aforesaid. 
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Among  others,  the  amended  answer  puts  in  issue  the  alle- 
gation of  the  libel  that  on  August  7,  1870,  the  libellant 
was  duly  qualified  and  licensed  under  the  laws  of  Oregon  to 
pilot  said  steamship  over  said  bar.  The  admissions  con- 
tained in  the  stipulation  establish  all  the  allegations  of  the 
libel  contested  by  the  answer  except  this.  To  support  this 
one,  upon  the  trial,  the  libellant  oflfered  to  prove  by  Thomas 
J.  Dryer. 

That  about  August  1,  1870,  he  was  one  of  the  State  Board 
of  Pilot  Commissioners  for  the  Columbia  and  Wallamet  riv- 
ers, and  that  about  that  time,  there  was  a  meeting  of  the 
Board  at  Astoria,  at  which  time  witness  said  to  the  other 
two  Commissioners  that  he  had  crossed  the  bar  with  the 
libellant  and  believed  that  he  was  qualified  to  serve  as  pilot 
thereon,  and  that  at  said  meeting  it  was  agreed  by  the  com- 
missioners to  grant  libellant  a  ''  Branch,"  but  that  witness 
being  anxious  to  return  to  his  home,  at  Portland,  did  not 
remain  to  sign  the  Branch,  but  told  Mr.  Taylor,  one  of  the 
commissioners  to  sign  his  name  to  said  '^Branch;*'  and  that 
the  steam  tug  was  doing  duty  on  the  bar  before  August  7, 
1870,  and  the  libellant  was  acting  as  master  of  her. 

He  also  offered  in  evidence  a  paper,  entitled  '*  Certificate 
of  Branch  Pilot,"  addressed  **  To  whom  it  may  concern," 
dated,  **  August  1,  1870,  and  signed  J.  Taylor,  William  F. 
Kippin  and  Thomas  J.  Dryer  pc?'  J.  Taylor,  Commissioners." 

The  body  of  the  certificate  states  that  "  We  Jas.  Taylor, 
Thos.  J.  Dryer  and  Wm.  F.  Kippin,  having  been  duly 
elected  and  commissioned  Pilot  Commissioners  on  the  Col- 
umbia and  Wallamet  rivers,  in  pursuance  of  an  act  of  the 
Legislative  Assembly  of  the  State  of  Oregon,  approved  Oc- 
tober 17,  1860,  entitled  'an  act  for  the  establishment  of  a 
pilotage  on  the  Columbia  and  Wallamet  rivers,'  and  having 
duly  qualified  in  said  office,  having  first  examined  A.  D. 
Wass,  attached  to  the  steam  tug  Astoria  as  employee  and 
master,  as  to  his  qualification  to  act  as  pilot,  and  deeming 
the  appointment  of  said  A.  D.  Wass  necessary  for  the  com- 
mercial interests  of  said  Columbia  river  and  bar,  we  do  hereby, 
by  these  presents  appoint  the  said  A.  D.  Wass  *  *  master, 
to  be  and  act  as  pilot,"  etc.     In  the  place  where  stars  are 
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inserted,  there  is  in  the  original,  as  appears  to  me,  the  word 
as  and  the  word  tJie  written  over  it  with  different  ink,  but 
no  question  is  made  about  the  alteration. 

The  evidence  when  offered  was  objected  to  by  counsel  for 
claimant  as  incompetent  to  prove  the  fact  alleged — that  the 
libellant  was,  at  the  date  mentioned,  a  duly  qualified  aud 
licensed  pilot  under  the  laws  of  Oregon,  etc.  After  argu- 
ment the  evidence  was  received,  subject  to  the  question  of  its 
competency  and  legal  effect.  Thereupon  the  libeUant  rested 
and  the  claimant  also. 

Before  proceeding  to  consider  the  question  arising  upon 
the  objections  made  to  this  testimony,  it  will  be  necessary 
to  state  briefly  some  of  the  provisions  of  the  State  Pilot  Acts, 
regulating  pilotage  on  the  Columbia  and  Wallamet  rivers. 

Section  1  of  the  act  of  October  17, 1860  (Or.  Code,  840), 
declares  that  there  shall  be  a  Board  of  Pilot  Commission- 
ers constituted  and  appointed  as  therein  provided. 

Sec.  2  of  the  same  act  as  amended  by  section  1  of  the  act 
of  October  28,  1868,  provides:  **That  the  Legislative 
Assembly  shall  biennially  elect  three  Pilot  Commissioners, 
who  are  experienced  in  nautical  affairs,  and  who  shall  con- 
stitute said  Board;  and  said  Board  may  appoint  a  Secretary 
and  fix  his  compensation,  whose  duty  it  shall  be  to  keep 
correct  minutes  of  all  the  proceedings  of  the  Commission- 
ers, in  books  to  be  provided  by  them  for  that  purpose,  and 
register  the  names  of  all  pilots  with  the  dates  of  their 
license  or  branch,  and  place  of  residence;  also  to  keep  a 
register  of  all  vessels  arriving  and  departing — their  class, 
tonnage,  draft  of  water,  and  amount  received  for  pilotage 
and  tonnage." 

Sec.  2  of  the  act  of  October  21,  1864,  as  amended  by  the 
last  mentioned  act,  appointed  three  commissioners,  and 
authorized  them  to  contract  for  a  steam  tug,  to  be  kept  on 
the  Columbia  river  bar,  under  a  subsidy  from  the  State, 
for  the  term  of  five  years,  for  the  purpose  of  pilotage  and 
towage,  and  also  provided  that  when  this  contract  should 
be  made,  and  the  Pilot  Commissioners  aforesaid  should 
examine  and  license  the  master  and  other  pilots  in  the  em- 
ploy of  said  tug,  and  no  others,  so  long  as  the  owners 
thereof  should  comply  with  their  contract. 
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The  first  point  in  the  argument  of  counsel  against  the 
admissibility  of  this  evidence  is,  that  under  section  2  of  the 
Act  of  1860,  as  amended  by  that  of  1868,  it  is  the  duty  of 
the  Pilot  Commissioners  to  appoint  a  Secretary,  who  must 
keep  minutes  of  their  proceedings,  including  the  applica- 
tion, examination,  and  licensing  of  pilots. 

In  reply,  counsel  for  the  libellant  insists  that  the  words 
of  the  section  **may  appoint  a  Secretary,"  are  merely  per- 
missive and  not  mandatory,  and  therefore  it  is  optional  with 
the  Board  whether  they  will  appoint  such  Secretary,  and 
have  such  minutes  kept  or  not. 

The  question  to  be  determined  is,  what  was  the  real  in- 
tent of  the  Assembly,  taking  into  consideration  all  the  cir- 
cumstances, in  enacting  the  section  in  question  ?  Consid- 
ering the  propriety  and  importance,  both  to  the  public  and 
individuals,  of  the  performance  of  the  duties  required  of 
the  Secretary  by  this  section,  I  have  no  doubt  but  that  the 
Legislature  intended  to  impose  upon  the  Commissioners  the 
absolute  duty  of  appointing  this  Secretary  as  the  necessary 
and  only  means  provided  to  secure  *'  correct  minutes"  of 
the  proceedings  and  other  important  matters  mentioned 
therein.  The  section,  in  fact  the  whole  of  the  Act  of  1868, 
is  awkwardly  and  clumsily  constructed  and  unskilfully 
worded,  but  the  intent  in  this  particular  appears  tolerably 
plain. 

In  Supervisors  v.  United  States  ex  relatione  (4  Wall. 
335),  it  was  decided  that  a  statute  of  Illinois,  which  pro- 
vided, that  where  the  ordinary  revenues  of  a  county  were 
not  sufficient  to  discharge  its  indebtedness,  the  Board  of 
Supervisors,  *'may,  if  deemed  advisable,"  levy  a  special 
tax  for  that  purpose,  was  not  merely  permissive,  but  per- 
emptory. In  the  language  of  the  syllabus,  the  Court  held: 
"  That  where  power  is  given  by  statute  to  public  officers, 
in  permissive  language — as  that  they  *may,  if  deemed  ad- 
visable' do  a  certain  thing — the  language  used  will  be  re- 
garded as  peremptory  when  the  public  interest  or  individual 
rights  require  that  it  should  be."  The  case  at  bar  is  a  much 
plainer  one  than  this,  that  the  intent  of  the  Legislature  in 
enacting  the  provision  was  peremptory  in  fact,  although  ex- 
pressed in  a  permissive  form. 
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There  is  no  evidence  before  the  Court  as  to  whether  any 
minute  of  the  licensing  of  the  libellant  was  made  by  the 
Secretary  of  the  Board  or  not.  It  being  the  duty  of  the 
latter  to  appoint  a  Secretary,  and  his  to  keep  a  minute  of 
such  transactions,  it  is  reasonable  to  suppose  that  if  the 
libellant  was  ever  duly  licensed,  there  was  a  proper  entry 
made  of  this  fact  as  well  as  of  his  previous  application  and 
examination. 

This  being  the  case,  it  follows  that  parol  testimony  is  not 
admissible  to  prove  the  meeting  of  the  Commissioners  and 
examination  of  the  libellant.  To  admit  it,  would  violate 
the  rule  requiring  the  production  of  the  **best  evidence  of 
which  the  case  in  its  nature  is  susceptible"  (1  Green.  Ev. 
§  82,  Or.  Code,  p.  319,fg  681,  p.  330,  §  733);  which  in  this 
case,  is  the  minute  book  of  the  Commissioners  or  a  certified 
copy  thereof. 

Rejecting  then  for  this  reason,  the  testimony  of  the  wit- 
ness Dryer,  as  to  the  alleged  meeting  of  the  Commissioners 
and  the  licensing  of  the  libellant,  it  remains  to  be  considered 
whether  the  ** certificate"  or  ** branch"  oflFered  in  evidence 
is  sufficient  upon  its  face  to  prove  that  the  libellant  was 
duly  licensed  as  a  pilot  under  the  laws  of  Oregon  as  alleged 
in  his  hbel,  when  he  hailed  this  steamship. 

The  only  evidence  in  the  case  which  tends  to  show  that  in 
pursuance  of  the  statute  above  cited,  a  tug  had  been  placed 
on  the  bar  prior  to  August  1,  1870,  is  the  testimony  of 
Dryer,  that  the  steam  tug  was  doing  duty  on  the  bar  before 
that  time,  and  the  libellant  was  acting  as  master  of  her. 
the  name  of  the  tug  is  not  mentioned,  and  the  evidence  is 
very  indefinite  as  to  the  nature  of  the  employment  in  which 
that  tug  was  engaged.  The  contract  for  and  acceptance  of 
the  tug  can  be  shown  by  better  testimony  than  parol.  But 
I  suppose,  the  fact  that  a  tug  of  which  libellant  was  mas- 
ter, was  doing  duty  on  the  bar  as  a  pilot  boat  at  a  particu- 
lar time  may  be  shown  by  parol.  As  the  case  stands,  the 
fact  itself  is  probably  not  very  material,  and  it  was  as  I  un- 
derstood, tacitly  admitted  on  the  argument  by  counsel  for 
claimant.  But  it  cannot  be  inferred  from  that  fact  alone 
that  the  master  of  the  tug  was  at  the  same  time  a  licensed 
bar  pilot.     Because  of  his  position  on  the  tug  he  would  be 


602  The  California.  [Diet.  Ct. 

Opinion  of  the  Court — ^Deady,  J.  [April, 

entitled  to  a  license  if  examined  and  found  qualified  by  the 
Commissioners,  but  not  otherwise. 

It  must  appear  from  the  ''certificate"  or  **  branch"  offer- 
ed in  evidence,  that  the  libellant  was  qualified  to  pilot  this 
steamship  or  else  be  cannot  maintain  this  suit  for  pilotage. 
The  power  to  examine  and  license  pilots  is  conferred  upon 
the  Commissioners  jointly  as  a -Board,  and  not  on  any  less 
number  of  them.  But  by  force  of  section  609  (Or.  Code, 
275),  I  am  satisfied  that  a  majority  of  them  may  act  in  a 
given  case,  but  only  upon  the  meeting  of  all.  It  reads: 
**  Whenever  any  authority  is  conferred  upon  three  or  more 
persons,  it  may  be  exercised  by  a  majority  of  them  upon 
the  meeting  of  all,  unless  expressly  otherwise  provided." 

This  certificate  contains  no  direct  averment  that  the  three 
Commissioners  met  and  acted  in  the  matter  of  granting  the 
libellant  a  branch.  If  it  did,  it  might  be  sufficient  if  only 
signed  by  two  of  them.  What  it  does  aver  is,  that  "we," 
A.  B.,  C.  D.  and  E.  F.,  "examined,"  and  do  "appoint,"  etc. 
Now,  who  "we"  are,  is  only  to  be  ascertained  by  examining 
the  signatures  to  the  instrument.  "We"  is  used  distribu- 
tively,  and  each  of  the  persons  included  in  it  speaks  and 
signs  for  himself.  Although  the  body  of  the  instrument 
may  state  that  "  we,'^  A.  B.,  C.  D.  and  E.  F.  did  so  and  so, 
this  is  no  evidence  that  either  of  them  did  anything  of  the 
kind,  except  as  to  those  whose  names  appear  signed  to  it. 
True,  any  two  of  the  Commissioners  might  sign  a  certifi- 
cate stating  directly  that  all  three  met  and  acted  in  a  par- 
ticular matter,  and  whether  this  would  be  sufficient  evi- 
dence of  the  fact  or  not,  it  would  be  at  least  an  assertion 
of  the  two  to  that  effect.  But  in  this  case  the  statement 
— "we,"  A.  B.,  C.  D.  and  E.  F. — although  joint  in  form  is 
several  in  effect,  and  amounts  to  nothing  more  than  a  state- 
ment by  each  person  who  signed  the  instrument  that  he 
did  or  knew  the  matters  therein  stated.  As  used,  this 
certificate,  "we"  is  equivalent  to  tlie  "undersigned,"  and 
includes  no  one  who  did  not  sign  it.  So  the  matter  turns 
upon  the  fact  of  whether  or  not  it  appears  upon  the  face 
of  the  certificate,  that  all  three  of  the  Commissioners  signed 
it.     If  it  does  so  appear,  the  necessary  implication  is,  that 
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they  all  met  and  acted  in  the  matter,  at  least  nntil  the  con- 
trary is  shown  hy  the  minutes  or  records.  . 

As  has  been  stated,  the  certificate  appears  to  have  been 
signed  by  two  persons  styling  themslves  Pilot  Commission- 
ers, and  one  of  these  two  for  a  third.  The  reasonable  and 
almost  necessary  inference  from  this  fact  is,  that  the  third 
person,  whom  these  two  style  a  Commissioner,  was  not 
present,  or  he  would  have  signed  in  person,  and  not  by  an 
agent. 

Even  if  the  parol  testimony  were  considered,  the  conclu- 
sion in  this  respect  would  be  the  same.  For  although  Com- 
missioner Dryer  states  that  he  was  present  with  the  other 
Commissioners  when  the  matter  of  licensing  libellant  was 
considered,  or  more  probably  speaking  talked  about — still, 
it  directly  appears  that  he  was  not  present  when  the  certifi- 
cate or  branch  was  granted — signed  and  delivered.  Until 
this  license,  branch  or  warrant  (it  is  called  by  all  these 
names  in  the  act)  was  signed  and  delivered  by  the  board,  the 
matter  was  not  determined  and  either  of  the  Commissioners 
might  change  his  mind  and  refuse  to  grant  or  allow  it. 

Nor  could  Dryer  delegate  to  any  one  the  power  to  grant 
or  sign  this  license.  The  power  given  by  the  act  to  these 
Commissioners  to  examine  pilots,  and  grant  or  refuse  them 
licenses,  is  an  important  one.  It  is  a  public  trust  committed 
to  them  and  each  of  them,  which  cannot  be  delegated  to 
third  persons.  {Sinclair  v.  Jackson,  8  Cow.  582;  Storey's 
Stat.  Agency,  g  13;  7  Opin.  594.) 

**In  all  cases  of  delegated  authority,  where  personal  trust 
or  confidence  is  reposed  in  the  agent,  and  especially  where 
the  exercise  and  application  of  the  power  is  made  subject  to 
his  judgment  or  discretion,  the  authority  is  purely  personal 
and  cannot  be  delegated  to  another  unless  there  be  a  special 
power  of  substitution.  Such  is  the  rule  in  relation  to 
powers  created  by  deed  or  will;  and  a.  fortiori  is  it  so,  where 
the  authority  is  conferred  by  act  of  the  Legislature."  {Lyon 
T.  Jerome,  26  Wend.  485.) 

In  the  argument  for  libellant  it  was  substantially  admitted 
that  a  Pilot  Commissioner  could  not  delegate  his  authority 
to  examine  and  license  pilots,  but  it  was  contended  that 
here  was  no  such  delegation  of  authority  by  Dryer,  but 
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only  the  writing  of  Lis  name  with  consent  by  another,  after 
the  thing  to  be  done  had  been  agreed  upon  by  all.  With- 
out admitting  tiiat  the  name  of  a  public  officer  can  be  signed 
to  an  official  paper  under  any  circumstances,  by  any  other 
hand  than  his  own,  there  is  no  ground  for  asserting  that 
this  transaction  amounted  to  nothing  more  than  that.  It 
must  be  borne  in  mind,  that  upon  the  face  of  the  paper  and 
from  Dryer's  testimony  as  well,  it  appears  that  he  was  ab- 
sent when  the  certificate  was  granted — signed  and  delivered. 
Now  this  is  a  very  different  thing  from  the  mere  mechanical 
act  of  one  person  writing  another's  name  upon  a  paper  in 
the  immediate  presence  of  and  by  the  special  direction  of 
the  latter.  From  a  careful  consideration  of  the  premises, 
I  conclude : 

I.  That  the  pilot  act  of  1868  contemplates  and  requires 
that  the  proceedings  by  and  before  the  Commissioners  shall 
be  recorded — reduced  to  writing  in  a  book  to  be  procured 
by  them  for  that  purpose — ^and  that  this  record  is  the  best 
evidence  of  such  proceedings. 

II.  A  license  signed  by  all  the  Commissioners  is  prima 
facie  evidence  of  the  facts  stated  in  it  concerning  the  ex- 
amination, qualification  and  licensing  of  the  pilot  to  whom 
it.  purports  to  be  granted;  but  when  such  license  is  only 
signed  by  two  of  such  Commissioners,  it  is  not  a  valid  in- 
strument, unless  it  further  appears  from  the  minutes  of  the 
board,  that  the  matter  was  acted  upon  and  the  license  granted 
at  a  meeting  of  the  Commissioners  when  all  of  them  were 
present,  or  unless  such  license  contains  a  direct  recital  or 
averment  of  such  meeting  and  action  in  reference  to  such 
license. 

III.  That  the  alleged  pilot  **  certificate,"  offered  in  evi- 
dence by  the  libellant,  being  signed  by  only  two  persons, 
and  there  being  no  evidence  in  either  the  recitals  or  aver- 
ments contained  therein,  or  from  the  minutes  of  the  Com- 
missioners, that  it  was  granted  at  a  meeting  of  the  board 
where  all  were  present,  is  not  competent  evidence  that  the 
libellant  was  a  duly  qualified  pilot  under  the  laws  of  Ore- 
gon, on  August  7,  1870,  as  alleged  by  him  in  his  libel. 

A  decree  will  be  entered  dismissing  the  libel,  and  for  the 
claimant  for  costs  and  expenses. 
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In  re  Mark  Strouse* 

District  Court,  District  of  Nevada, 
May  19, 1871. 

1.  Pbodtjction  of  Books, — 'Iktbbnai^  Bbyencte  Aot. — Proceedings  under  the 

14th  section  of  the  Revenue  Act  to  compel  the  production  of  books,  and 
giving  of  evidence  before  an  Assessor,  are  civil,  and  not  criminal. 

2.  Idem. — Act  Constitutional. — The  examination  of  the  books  of  a  person 

under  that  section,  is  not  an  infringement  of  Article  4  of  amendments  to 
the  Constitution  of  the  United  States,  protecting  persons  from  unrea- 
sonable searches,  etc. 

3.  Discix>8nBEs    Pbotegtj!d. — Disclosures   so  made,   are  protected  by    the 

Act  of  February  25,  1868,  and  cannot  be  used  against  the  person  mak- 
ing them  before  any  Court  or  officer  of  the  United  States. 

4.  Must  Pboduce  Books  and  TsbTnrY. — The  person  summoned  before  the 

Assessor,  must  not  only  produce  his  books,  but  must  submit  them  to 
examination,  and  testify  concerning  entries  therein. 

5.  Amendment.— Section  14  of   the  Act  of  June  30,  1864,  as   amended  by 

Section  9  of  the  Act  of  July  13th,  1866  (14  St.  at  Large,  p.  101),  con- 
strued. 

Before  Hillyer,  J. 

Attachment  for  contempt  in  refusing  to  permit  examina- 
tion of  books  by  Assessor  of  Internal  Bevenue,  and  refus- 
ing to  testify  before  the  Assessor,  in  pursuance  of  the  pro- 
visions of  tlie  Internal  Bevenue  Act. 

Wm.  S.  Woody  U.  S.  District  Attorney,  for  the  United 
States. 

H,  K.  Miichett,  for  respondent. 

Hillyer,  J.  In  this  case  Mark  Strouse  was  summoned 
before  the  Assessor  to  give  testimony  and  produce  his  books 
relating  to  his  business  between  the  first  day  of  May,  A.  d. 
1869,  and  the  thirtieth  day  of  November  of  the  same  year. 
The  proceeding  was  taken  under  the  14th  section  of  the  Act 
of  Congress  of  June  30,  1864,  as  amended  by  section  9  of 
the  Act  of  July  13,  1866.     (14  Statutes  at  Large,  p.  101.) 

At  the  time  and  place  designated  in  the  summons  the  re- 
spondent, Strouse,  appeared  with  his  books,  but  refused  to 
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permit  any  examination  of  them  by  the  Assessor,  or  to  an- 
swer questions,  upon  the  alleged  ground  that  the  books,  if 
received  in  evidence,  would  criminate  him,  or  would  furnish 
a  link  in  a  chain  of  testimony  which  might  criminate  him. 
The  Assessor  then  applied  for  an  attachment  against  said 
Strouse,  by  virtue  of  which  he  was  brought  before  the  judge 
of  the  District  Court  and  a  hearing  had* 

The  respondent  asks  to  be  discharged  without  compliance 
with  the  summons  of  the  Assessor  upon  three  grounds : 

1.  That  his  answers  and  books  would  tend  to  criminate 
him. 

2.  That  the  examination  of  his  books  would  infringe  that 
Article  of  the  Constitution  of  the  United  States  which  pro- 
tects the  people  from  unreasonable  searches  and  seizures  of 
their  persons,  houses  and  effects.     (Art.  4,  Amendments.) 

3.  That  he  can  only  be  compelled  under  the  14th  section 
to  produce  his  books,  and  cannot  be  required  to  submit 
them  to  the  inspection  of  the  Assessor,  or  to  testify  from 
them. 

As  to  the  first  ground  it  is  trae  that,  under  the  Consti- 
tution of  the  United  States,  no  man  can  be  compelled  to 
be  a  witness  against  himself  in  a  criminal  case.  (Art.  5,  of 
A  mendments.)  But  it  has  been  held  by  Judge  Lowell  of  the 
Massachusetts  District,  and  I  think  correctly,  that  this  is  not  a 
criminal,  but  a  civil  proceeding.  (Lee  v.  Chadwick^  11  Vol.  In- 
ternal Eev.  Bee.  p.  133.)  The  respondent  is  charged  with 
no  crime.  He  has  refused  to  be  examined  because  he  believed 
the  examination  to  be  illegal,  and  it  is  not  to  be  presumed 
that  any  judge  will  punish  a  person  for  the  assertion  of  what 
he,  in  good  faith,  believes  to  be  a  legal  right,  though  shown 
finally  to  be  an  error.  The  law  authorizes  the  Assessor  to 
summon  the  respondent  before  him  to  answer  questions 
touching  his  returns  and  assessments. 

It  is  no  more  a  ''criminal  case''  than  summoning  a  wit- 
ness to  testify,  or  a  bankrupt  to  appear  before  a  register  or 
judge  and  answer  interrogatories.  The  answers  of  Mr. 
Strouse  may  be  testimony  which  will  increase  his  tax  and 
thus  be  against  himself,  but  he  is  a  witness  against  himself 
in  a  civil  proceeding  having  no  element  of  a  ''criminal 
case." 
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This  being  so  it  was  argued  that  the  testimony  given 
might  be  used  against  the  witness  on  some  future  trial  for 
the  commission  of  a  crime.  I  think  this  objection  is  no 
longer  of  any  force  since  the  passage  of  the  Act  of  Congress 
of  February  26,  1868  (15  Statutes  at  Large,  p.  37),  for  the 
protection  of  persons  making  disclosures  as  parties,  or  tes- 
tifying as  witnesses.  This  act  provides  that  disclosures  and 
evidence  obtained  by  means  of  any  judicial  proceeding  from 
any  party  or  witness,  shall  not  be  used  against  him  in  any 
manner  before  any  Court  of  the  United  States  or  any  officer 
thereof.  Judge  Underwood,  of  the  District  of  Virginia, 
holds  the  disclosures  and  evidence  given  under  section  14, 
to  be  fully  protected  by  this  act.  (In  re  Phillips,  10  I.  R. 
B.  107;  and  see,  also.  People  v.  SackeU,  24  N.  Y.  83;  and 
In  re  Meadors  &  Brothers^  10  I.  R.  R.  74.)  Again,  the  con- 
stitutional protection  applying  only  to  criminal  cases,  Con- 
gress would  have  power  to  change  the  old  rule  of  evidence 
aod  require  a  witness  to  give  evidence  in  a  civil  case,  even 
though  it  did  tend  to  criminate  himself.  This  testimony, 
not  being  given  voluntarily,  might  upon  a  trial  of  the  wit- 
ness for  the  crime,  be  excluded  upon  another  well  known 
rule  of  evidence  regarding  admissions. 

Second — Upon  the  second  ground  that  this  requirement 
to  produce  the  books  is  an  unreasonable  search,  it  need  only 
be  remarked  that  the  fourth  amendment,  supposed  to  be 
violated,  like  the  clause  of  the  fifth  referred  to  above,  is 
applicable  to  criminal  cases  only.  The  opinion  of  Judge 
Erskine  in  the  case  of  the  Meadors  cited  above,  leaves 
nothing  to  be  said  on  this  point. 

Third — The  third  point  is  upon  the  construction  of  the 
14th  section. 

It  was  contended  on  the  argument  that  the  person  sum- 
moned when  he  appeared  and  ''produced"  the  books  men- 
tioned in  the  summons,  had  complied  with  the  law,  and 
could  not  be  required  to  submit  them  to  the  inspection  of 
the  Assessor,  or  to  exhibit  particular  items  to  him.  The 
language  of  the  section  is,  *  *  ^  ''  it  shall  be  lawful 
for  the  Assessor  to  summon  such  person,  his  agent,  or  other 
person  having  possession,  custody  or  care  ot  books  of  ac- 
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counts,  containing  entries  relating  to  the  trade  or  business 
of  such  person,  or  any  other  person  he  may  deem  proper, 
to  appear  before  such  Assessor  and  produce  such  book,  at  a 
time  and  place  therein  named,  and  to  give  testimony  or 
answer  interrogatories  under  oath."  *  *  *  It 
is  too  plain  for  argument  that  no  effect  would  be  given  to 
this  language  if  the  person  summoned  might,  after  produc- 
ing the  books,  refuse  to  permit  any  examination  of,  or  tes- 
tify as  to  entries  in  them.  The  command  of  a  subpoena 
duces  tecum  is  that  the  witness  ''bring  with"  him  certain 
described  books  or  papers,  but  who  ever  heard  of  such  wit- 
ness contending  that  he  had  only  to  bring  the  books  with 
him  and  need  not  exhibit  or  testify  from  them.  The  Bank- 
rupt Act  gives  the  Court  power  in  certain  cases  **to  compel 
the  production  of  books  and  papers,"  and  I  have  never 
heard  of  a  witness  being  excused  from  exhibiting  the  books 
or  testifying  to  entries  in  them  upon  the  ground  that  the 
law  gave  power  to  compel  only  the  **  production"  of  the 
books.  In  all  these  cases  the  only  reason  for  producing  the 
books  is  to  use  them  as  evidence,  so  far  as  they  are  com- 
petent upon  the  inquiry  being  made.  This  section  is 
remedial,  not  penal,  and  must  be  liberally  construed  so  as 
fairly  to  carry  out  the  intention  of  the  lawmaker.  To  do 
this  the  books  must  not  only  be  produced,  but  the  entries 
relating  to  the  trade  or  business  of  the  respondent  must  be 
exhibited  and  proper  questions  concerning  them  answered. 
It  is  not  doubted  that  the  Assessor  will  discharge  this  delicate 
and  somewhat  disagreeable  duty  with  all  proper  regard  for 
the  natural  feeling  of  repugnance  which  every  citizen  en- 
gaged in  business  has,  to  disclosing  his  business  affairs  to 
third  persons.  The  revenue  law  denounces  heavy  penalties 
against  any  Assessor  who  shall  be  guilty  of  wilful  oppression 
in  the  discharge  of  his  office,  and  it  must  be  presumed  that 
he  will  do  his  duty — ^no  more  and  no  less. 

It  is  ordered:  That  the  said  Mark  Strouse,  in  obedience 
to  the  summons  of  the  Assessor,  W.  F.  Myers,  appear  before 
said  Assessor  forthwith,  and  answer  under  oath  or  affirma- 
tion concerning  the  trade  or  business  of  said  Strouse,  from 
May  1,  1869,  to  November  30,  1869,  and  give  evidence  ac- 
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cording  to  his  knowledge  respecting  his  liability  as  a  person 
subject  to  an  excise  duty  or  tax  under  the  internal  revenue 
laws  of  the  United  States;  and,  also,  that  he  produce  to 
the  said  Assessor  all  books  of  accounts  containing  entries  of 
purchases  and  sales  relating  to  his  trade  or  business,  from 
May  1, 1869,  to  November  30, 1869,  and  exhibit  such  entries 
to  said  Assessor,  and  answer  touching  the  same,  fully. 

It  is  further  ordered:  That  upon  complying  fully  and 
fairly  with  the  foregoing  order,  the  said  Mark  Strouse  be 
discharged  from  arrest. 


J,  R.  Lamb  et  cd.  v.  I.  A,  Davenport  et  al.,  and 
I.  A.  Davenport  et  al.  v.  J.  R.  Lamb  et  al. 

Circuit  Court,  DierrRicT  op  Oregon, 
May  20,  1871. 

1.  CoNBTRUCTioN  OF  CoNTBACT. — In  constmliig  a  contract,  ConrtB  will  con- 

sider the  condition  of  things  existing  at  the  time  it  was  made,  and  with 
reference  to  which  the  contract  was  executed. 

2 .  JuDiciAii  Knowl]sx>oe. — Courts  will  judicially  take  notice  of  matters  of  pub- 

lic history,  such  as  the  general  condition  of  the  countr^s  and  of  the  titles 
to  lands  in  Oregon  prior  to  the  passage  of  the  Act  of  Congress  of  Sep- 
tember 27,  1850,  called  the  "  Donation  Act." 
S.  Possession. — Public  Land. — As  between  individual  citizens,  rights  to 
the  possession  of  the  public  lands  have  been  recognized  and  protected 
by  the  Courts  of  the  Territories  and  new  States,  and  of  the  United 
States,  and  acquiesced  in  by  the  Crovernment. 

4.  CoMTBACTs  IM  Pabi  Matkbia.- Where  several  successive  contracts  are  made 

between  the  same  parties  in  respect  to  the  same  subject  matter,  and  ap- 
parently in  pursuance  of  the  same  general  purpose,  they  are  in  pari  ma- 
teria, and  may  be  read  together,  and  considered  in  the  light  of  the  sur- 
rounding circumstances,  for  the  purpose  of  ascertaining  the  intent  de- 
signed to  be  expressed  by  the  parties  in  some  particular  covenant  in 
one  of  the  contracts. 

5.  Whole  Instbument  Considebbd. — Where  the  language  of  the  covenants 

in  a  contract  is  more  comprehensive  than  that  of  the  recitals,  the  intent 
will  be  ascertained  from  a  consideration  of  the  entire  instrument. 

6.  Facts  Stated. — On  March  10,  1852,  Lownsdale,  Coffin  and   Chapman 

were  in  the  joint  occupation  of  a  land  claim  in  Oregon,  which  had  been 
laid  out  into  town  lots,  and  before  that  time  had  jointly  and  severally 
sold  lots,  or  the  possession  of  lots,  throughout  the  claim  to  divers  pei-sons, 

40 
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and  to  one  another,  and  thereupon,  to  enable  themselves  to  notify 
upon  and  obtain  patents  for  separate  tracts  of  said  claim  under 
the  Donation  Act  of  September  27,  1850;  said  L.,  C.  and  C.  entered 
into  an  agreement  to  partition  the  land  claimed  between  them,  and  also 
covenanted  therein  with  one  another,  that  when  they  should  obtain 
patents  to  said  separate  tracts,  each  of  them  would  make  good  and  suffi- 
cient deeds  for  all  lots  sold  as  aforesaid  in  the  part  or  tract  so  patented 
to  him :    Held, 

1st.  Covenant  Constkued. — That  said  covenant,  as  to  lots  before  sold  by 
said  parties  jointly,  or  by  any  of  them  separately,  is  a  covenant  for  the 
benetit  of  the  vendees  of  said  lots,  and  those  claiming  luider  them,  and 
not  of  the  covenantors  themselves. 

2d.  Title  Vested  in  Trust. — ^That  upon  the  acquisition  of  the  title  from  the 
United  States  by  said  Lownsdale,  in  pursuance  of  said  covenant  and  Act 
of  Congress,  the  said  covenant  to  acquire  the  title  for  the  benefit  of  the 
'  said  several  vendees  of  the  lots  before  sold  became  executed,  and  the 
title  thereto  vested  in  said  Lownsdale,  but  in  trust  for  the  benetit  of  said 
prior  vendees. 

3d.  Beneficiaries  may  Sue. — That  the  said  prior  vendees,  for  whose  benefit 
the  sa  d  covenant  was  made  and  the  title  acquired  to  said  lots  sold,  are 
entitled  to  maint4\in  actions  in  a  Court  of  Equity  in  their  own  names,  to 
enforce  the  trust  and  compel  a  conveyance  of  the  legal  title. 

4th.  Contracts  prior  to  Donation  Act  Valid. — That  sundry  agreements  re- 
lating to  the  land  entered  into  b3'  Lownsdale,  Coffin  and  Chapman,  Hud 
each  of  them,  prior  to  the  passage  of  said  Donation  Act,  are  valid  contracts. 

5th.  Said  Subsequent  Agreement  Valid. — That  the  said  agreement  cod- 
taining  said  covenant  to  acquire  the  title  to  lots  sold,  for  the  benefit  of 
the  prior  vendees  of  the  parties  to  it,  is  not  a  **  future  contract  for  the 
sale  of  the  land,"  within  the  meaning  of  the  provisions  of  the  fourth 
section  of  the  Donation  Act,  and  is  not  made  void  by  the  act;  but  the 
said  agreement  is  valid. 

6th.  Donation  Act. — Present  Grant. — That,  as  to  existing  settlements  com- 
menced before  the  passage  of  said  Donation  Act,  the  said  act  is  a  grant 
in  pra^sentt  to  the  party  entitled  under  the  act,  and  it  vested  the  title  in 
fee  from  the  date  of  its  passage,  subject  only  to  be  defeated  by  a  failure 
to  perform  the  conditions  subsequently  prescribed  in  the  act. 

Held  further,  per  Deady,  J. 

7th.  Trust  Imposed  by  Agreement. — That  the  agreement  aforesaid  being  exe- 
cuted as  between  L.,  C.  &  C,  and  they  and  each  of  them  having  an  estate 
in  the  land  at  the  date  thereof,  which  was  partitioned  and  perfected  by 
means  of  said  agreement  and  the  action  of  said  parties  thereunder,  a 
trust  was  imposed  upon  the  land  obtained  by  each  of  them  in  favor  of 
the  purchasers,  or  their  assigns,  as  to  all  the  lota  before  that  time  sold 
therein  by  either  or  all  of  them  as  aforesaid,  which  trust  could  be  en- 
forced in  equity  by  said  purchasers  or  their  assigns,  although  they  are 
mere  volunteers  from  whom  no  consideration  moved  in  the  premises- 

8th.  Eights  of  Purchaser,  Donation  Act. — That  the  purchaser  of  a  town  lot 
from  a  land  claimant  or  settler,  under  the  Donation  Act,  did  not  con- 
tribute in  any  w^ay  to  the  acquisition  of  the  title  by  such  settler — the 
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mere  possessioDof  such  purchaser,  whether  actual  or  constructive,  being 
derived  from  and  subordinate  to  that  of  the  settler,  and  being  in  itself 
not  sufficient  to  enable  such  purchaser  to  acquire  the  title  to  said  lot 
from  the  United  States  under  the  Donation  Act,  as  against  such  settler 
or  otherwise. 
9th.  Agbeement  not  a.  Futube  Contbact. — That  the  agreement  of  March  10, 
1852,  aforesaid,  is  not  a  **  future  contract  for  the  sale  of  the  land"  to 
which  the  parties  thereto  were  entitled  under  the  Donation  Act,  but 
rather  an  agreement  concerning  past  sales  and  transactions,  made  for 
the  purpose  of  securing  conveyances  to  be  made  of  lots  therein,  in  pur- 
suance of  sales  made  prior  thereto,  and  is  therefore  not  within  the  pro- 
hibition against  future  contracts  in  section  4  of  said  act. 

Before  Sawyer,  Circuit  Judge,  and  Deady,  District  Judge. 
Bill  in  Equity  and  Cross-Bill, 

JV.  Lair  Bill,   W.   W.   Thayer  and  E,   C.  Broiiaugh,  for 
complainants  in  original  bill. 

W.  W.  Chapman  and  JV.  F.  2'rimble,  for  Davenport,  com- 
plainant in  cross-bill. 

Sawyer,  Circuit  Judge.  The  complainants  in  the  original 
bill  are  a  part  of  the  heirs  of  D.  H.  Lownsdale,  deceased. 
As  such  heirs,  they  claim  to  be  seized  in  a  fee  of  undivided 
parts  of  lots  2,  5,  6  and  7,  in  block  13,  in  the  city  of  Port- 
land; and  the  object  of  the  bill  is  to  obtain  a  partition.  A 
larger  tract  of  land,  embracing  the  lots  in  question,  was 
patented  by  the  United  States  to  said  D.  H.  Lownsdale, 
deceased,  June  15,  1865,  under  the  Act  of  Congress  of  Sep- 
tember 27,  1850,  relating  to  public  lands  in  Oregon,  com- 
monly called,  **the  Donation  Act."  The  other  heirs,  and 
I.  A.  Davenport  are  made  defendants — the  latter  because, 
as  is  alleged,  he  claims  some  interest  in  the  land,  through 
one  Stephen  Coffin,  and,  also,  some  equitable  title  derived 
from  said  Lownsdale;  but  it  is  denied  tliat  he  has  any  in- 
terest, legal  or  equitable;  and  a  decision  is  asked  that  the 
question  of  title  be  determined,  and  that  the  lands  may  be 
partitioned. 

Davenport  answers  the  bill,  and  then  files  a  cross-bill 
against  the  heirs  of  said  D.  H.  Lownsdale,  deceased,  in 
which  he  sets  up  a  state  of  facts,  which,  he  insists,  estab- 
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lishes  an  equitable  title  to  said  lots  2,  5,  6  asd  7  in  block 
13,  in  himself,  and  prays  that  it  be  decreed,  that  the  said 
heirs  of  Lownsdale,  defendants  in  the  cross-bill,  hold  the 
legal  title  to  said  lots  in  trust  lor  said  Davenport;  that  they 
be  enjoined  from  further  setting  up  any  claim  of  title 
thereto,  and  that  they  convey  the  legal  title  to  said  Daven- 
port. It  is  conceded  that  the  legal  title  is  in  the  heirs  of 
Lownsdale,  and  that  they  are  entitled  to  the  partition  prayed 
for,  unless  the  matters  set  up  in  the  cross-bill  are  true  in 
fact,  and  sufficient  in  a  Court  of  Equity  to  entitle  the  com- 
plainant therein  to  the  relief  demanded. 

The  following  facts,    among   others,  are  alleged  in  the 
cross-bill,  and  either  admitted  by  the  answer,  or  satisfac- 
torily established  by  the  testimony.     Prior  to  March  30, 
1849,  said  Daniel  H.  Lownsdale  was,  under  the  rules,  regu- 
lations and  usages,  as  they  existed  under  the  Provisional 
and  Territorial  Governments  of  Oregon,  the  owner,  and  in 
possession,  of  a  land  claim,  purchased  by  him  of  one  Petti- 
grove,  containing  six  hundred  and  forty  acres  of  land,  known 
as  the  Portland  Land  Claim,  on  the  left  bank  of  the  Wal- 
lamet  river,  in  the  then  county  of  Tuality,  with  valuable  im- 
provements thereon — said  possession  of  the  land  and  claim 
dating  from  September  22,  1848.     The  premises  in  contro- 
versy are  embraced  in  the  land  so  possessed  and  claimed  by 
said  Lownsdale.  Prior  to  said  March  30,  1849,  said  Lowns- 
dale, or  his  grantor,  had  laid  off  a  town  called  Portland,  on 
said  land,  so  possessed  and  claimed  by  him,  of  sixteen  or 
more  blocks,  numbered  consecutively  from  one  to  sixteen, 
or  more,  said  blocks  being  sub-divided  into  lots  of  fifty  feet 
by  one  hundred  feet;  among  which  blocks  and  lots  were 
said  block  13,  and  the  lots  in  question;  and  he  had  been 
engaged  in  the  business  of  selling  town  lots,  so  laid  off,  and 
deriving  profit  therefrom.     On  the  said  March  30,  1849, 
said  Lownsdale  executed  and  delivered  to  Stephen  Coffin 
an  instrument  in  writing,  of  which  a  copy  is  annexed  to  the 
cross-bill,  and  designated  '* Exhibit  A." — said  instrument 
purporting  to  bargain,  remise  and  release  to  said  Coffin, 
the  said  Portland  Land  Claim  of  six  hundred  and  forty 
acres,  in  possession  of  said  Lownsdale  as  aforesaid,  with  an 
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exception  of  certain  lots  and  blocks  therein  enumerated,  re- 
served and  excepted,  as  having  been  previously  sold,  to 
diflferent  persons,  as  town  property.  On  the  same  day,  at 
the  same  time,  and  as  a  part  of  one  and  the  same  trans- 
action, the  said  Lownsdale  and  Coffin  mutually  executed  and 
delivered  another  instrument  in  writing,  a  copy  of  which 
is  annexed  to  said  cross-bill,  and  therein  designated,  as 
**  Exhibit  B,"  which  is  as  follows: 

'^  This  article  of  agreement  made  and  entered  into  be- 
tween Stephen  Coffin,  of  Oregon  City,  of  the  Territory  of 
Oregon,  of  the  first  part,  and  Daniel  H.  Lownsdale,  of  the 
other  part.  Witnesseth :  that  the  said  Stephen  Coffin,  for 
and  in  the  consideration  of  the  sum  of  three  thousand  dol- 
lars paid  to  him  by  the  said  Daniel  H.  Lownsdale,  in  good 
and  lawful  money,  agrees  to  make  exertion  to  obtain  a  title 
from  the  United  States  to  six  hundred  and  forty  acres  of 
land,  where  the  town  of  Portland  is  situated,  in  Tuality 
County,  and  to  divide  the  proceeds  of  any  sales  of  lots  or 
other  property  or  privileges  now  in  and  to  the  said  land 
claim  and  town  property,  or  may  hereafter  be  attached 
thereto,  and  to  bear  half  the  expenses  of  any  improve- 
ments they  may  jointly  agree  to  make  on  said  claim,  and 
in  every  lawful  exertion  to  further  the  interest  of  the  said 
town  site,  and  the  said  Daniel  H.  Lownsdale  hereby  agrees 
to  furnish  his  half  of  any  moneys  necessary  to  secure  the 
title  from  the  United  States,  and  use  his  exertions  to  fur- 
ther the  said  town  property,  by  every  lawful  exertion  per- 
sonally, whenever  it  is  in  his  power  so  to  do,  by  assistance 
in  the  transaction  of  business  when  present,  or  in  other 
countries,  and  pay  one  half  the  expenses  of  any  improve- 
ments the  said  Stephen  Coffin  and  said  Daniel  H.  Lowns- 
dale shall  jointly  agree  to  make  on  the  claim  as  sold  by 
Daniel  H.  Lownsdale  to  Stephen  Coffin;  it  is  also  jointly 
a^eed  that  all  the  profits  and  all  the  losses,  all  the  rents 
and  all  the  proceeds  from  sales  shall  be  divided  equally  by 
the  said  parties,  as  long  as  these  articles  shall  be  in  force, 
which  shall  be  until  dissolved  by  mutual  consent.  At  which 
time  of  dissolution  of  these  articles,  the  said  Stephen  Coffin 
hereby  agrees  to  execute  to  the  said  Daniel  H.  Lownsdale, 
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a  good  title  to  the  one  half  of  the  beforenamed  claim  of 
land  and  all  the  improvements  thereon,  in  accordance  to 
the  fcitle  he  now  may  or  then  may  have  obtained,  to  hold 
said  land  and  town  site  purchased  this  day  from  said  Lowns- 
daJe.  The  parties  further  agree  that  they  will,  at  the  close 
of  every  month,  make  settlement  on  all  business,  and  pro- 
ceed to  divide  the  profits  and  losses  as  beforesaid,  and  each 
of  the  parties  agrees  to  act  as  agent,  and  keep  a  record  of 
their  proceedings  and  exhibit  them,  as  above  described,  at 
their  quarterly  settlements." 

On  June  8,  1859,  said  Coffin,  being  about  to  be  absent 
from  Portland  for  a  time,  in  San  Francisco,  executed  in  due 
form,  and  delivered  to  said  Lownsdale,  an  instrument  in 
writing,  a  copy  of  which  is  annexed  to  said  cross-bill  and  des- 
ignated as  **  Exhibit  C."  Said  '*  Exhibit  C"  is  a  power  of  at- 
torney, under  seal,  by  which  said  Lownsdale,  as  the  attorney 
in  fact  of  said  Coffin,  is  empowered  to  "  sell  on  time  any  per- 
sonal or  real  property  whatever,"  and  generally  to  transact  iJl 
manner  of  business  for  said  Coffin.  On  June  18, 1849,  by  vir- 
tue of  this  power  of  attorney,  said  Lownsdale,  in  the  name 
of  said  Coffin,  executed  and  delivered  to  John  J.  Marshall 
an  instrument  in  writing,  of  which  a  copy  is  annexed  to  said 
cross-bill,  and  designated  as  "Exhibit  D."  Said  instru- 
ment is  a  deed  of  conveyance  by  which  the  said  Coffin,  by 
said  Lownsdale,  his  attorney  in  fact,  in  consideration  of  the 
sum  of  six  hundred  dollars,  the  receipt  of  which  is  ackndt^l- 
edged,  **  bargained,  sold  and  quit-claimed  unto  said  J.  J. 
Marshall,  his  heirs  and  assigns  forever,  all  those  lots  or  par- 
cels of  land,  including  an  entire  block  containing  eight 
lots,  lying  and  being  in  the  town  of  Portland,  known  on  the 
plat  of  said  town  as  block  No.  13,"  etc.,  being  the  block 
mentioned  in  the  bill  and  cross-bill  by  that  number;  and  it 
contains  the  covenant  that,  **I  will  forever  warrant  and 
defend  the  same  against  all  other  persons  claiming  the  same 
through  or  by  me  or  my  heirs  whatsoever."  Shortly  after 
the  date  of  the  last  mentioned  instrument,  said  Marshall,  at 
Sail  Francisco  in  California,  for  a  valuable  consideration, 
sold  the  south  half  of  the  said  block  No.  13,  embracing  lots 
3,  4,  5,  and  6,  in  said  block,  to  D.  B.  Fowler,  and  the  north 
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half,  embracing  lots  1,  2,  7  and  8,  he  resold  to  said  Stephen 
CWffin,  for  which  he  received  the  purchase  money. 

As  the  said  deed  from  Cofl5n  to  Marshall  had  not  been 
recorded,  the  said  deed  was  redelivered  by  said  Marshall  to 
said  CoflBn,  with  intent  to  re-vest  the  title  in  him,  and  with  the 
understanding  that  said  Coffin  should  deed  the  said  south 
half  of  block  13  to  the  said  Fowler,  in  pursuance  of  said 
sale;  and  thereupon,  on  November  10,  1849,  said  Coffin,  in 
pursuance  of  said  agreement,  by  deed  duly  executed  and 
delivered,  directly  conveyed  lots  3,  4,  5,  and  6  to  said  Fow- 
ler. A  copy  of  said  deed  is  annexed  to  said  cross-bill,  and 
designated  as  '*  Exhibit  E."  Said  Coffin  in  said  deed  cov- 
enants to  warrant  and  defend  said  premises  against  all 
and  every  person,  or  persons,  whomsoever,  claiming  title  by, 
through,  or  under  said  Coffin,  or  his  heirs.  Afterwards,  on 
January  14,  1854,  said  Fowler  conveyed  said  lots  5  and  6 
to  said  Davenport,  complainant  in  the  cross-bill,  by  deed, 
a  copy  of  which  is  annexed  to  said  cross-bill  and  designated 
*'  Exhibit  K."  On  December  13,  1849,  said  D.  H.  Lowns- 
dale,  Stephen  Coffin  and  W.  W.  Chapman  entered  into  an 
agreement,  or  contract,  in  writing  under  seal,  a  copy  of 
which  contract  is  annexed  to  said  cross-bill,  and  designated 
''Exhibit  L."  Said  contract  recites  that,  **  said  Lownsdale 
and  Coffin  are  joint  owners  of  the  town  of  Portland,  and  the 
claim  upon  which  said  town  is  situated,'  and  provides  that, 
**  The  said  Coffin,  Lownsdale  and  Chapman  are  to  be  equal 
partners  in  the  above  described  property,  excepting  town 
lots  already  sold  previous  to  this  date,  as  town  property;" 
also  as  follows :  "In  all  matters  pertaining  to  the  partner- 
ship, the  legal  advice  and  counsel  is  to  be  free  of  charge  on 
the  part  of  said  Chapman.  A  book  and  plat  of  said  town 
shall  be  kept  at  Portland  by  the  parties,  and  regular  entries 
made  in  said  book  of  sales,  receipts,  and  expenditures. 
The  parties  shall  make  mutual  arrangements,  from  time  to 
time,  for  the  proper  use  of  the  funds  of  the  firm.  The  par- 
ties shall  take  such  steps  for  obtaining  title  from  the  Gov- 
ernment as  they  may  mutually  agree  upon." 

Afterwards,  on  January  18,  1851,  said  Coffin  duly  exe- 
cuted and  delivered,  to  one  Mills,  a  deed  of  conveyance,  a 
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copy  of  which  is  annexed  to  said  cross-bill  and  designated 
"Exhibit  H,"  by  which  deed  he  "doth  grant,  bargain,  sell, 
release  and  confirm  unto  the  party  of  the  second  part 
(Mills),  his  heirs  and  assigns,  lot  2,  in  said  block  11^,  to  h&ve 
and  to  hold  the  said  lot,  to  said  Mills,  his  heirs  and  assigns 
forever,"  and  he  therein  covenants  to  warrant  and  defend 
the  property  against  the  claims  of  all  persons  the  United 
States  excepted,  and  that  if  he  obtains  title  of  the  United 
States,  to  convey  the  same  to  the  party  of  the  second  part, 
by  deed  of  general  warranty.  On  May  15,  1851,  said  Coffin 
executed  and  delivered  to  one  Cheeny,  a  deed  of  convey- 
ance, a  copy  of  which  is  annexed  to  the  cross-bill,  and 
designated  "Exhibit  F,"  by  which  he  conveys  lot  7,  in  said 
block  13,  to  said  Cheeny,  in  the  same  form  and  with  the 
same  covenants  as  found  in  said  deed  to  Mills.  By  proper 
mesne  conveyances,  copies  of  which  are  annexed  to  the  said 
cross-bill,  all  the  title  to  said  lot  7,  and  rights  derived  by 
said  Cheeny  under  said  deed,  became  vested  in  said  Daven* 
port,  October  7,  1856;  and  all  the  title  to  said  lot  2,  and  all 
the  rights  derived  by  said  Mills,  became  vested  in  said 
Davenport,  January  2,  1857. 

On  March  10,  1852,  said  Lownsdale,  Coffin  and  Chapman 
entered  into  a  further  contract,  or  agreement  in  writing 
under  seal,  a  copy  of  which  is  annexed  to  said  cross-bill, 
and  designated  "Exhibit  M,"  in  which,  after  reciting  thai 
the  said  parties  have  heretofore,  up  to  the  date  of  these 
presents,  been  joint  proprietary  claimants  of  the  tract  of 
land,  etc.,  "being  the  same  tract  which  the  said  Lownsdale 
originally  purchased  of  Francis  W.  Pettigrove,  and  upon 
which  a  part  of  the  city  of  Portland  is  laid^  out;" — that 
"said  Lownsdale,  Coffin  and  Chapman  have  sold  lots 
in  said  city  of  Portland  to  each  other,  and  to  third  persons, 
obliging  themselves  to  make  to  the  grantee,  or  grantees,  a 
deed  of  general  warranty  whenever  the  grantor  shall  obtain 
a  patent  from  the  Government  of  the  United  States  for  the 
same;'^ — that  it  has  become  necessary,  in  order  to  comply 
with  the  donation  law,  that  "the  said  parties  shall  designate 
before  the  Surveyor-General  of  Oregon  the  particular  por- 
tion or  part  of  said  Portland  tract,  which  each,  by  agree- 
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ment  with  the  others,  respectively  claims,  in  order  that  he 
may  obtain  a  patent  therefor  from  the  Government  of  the 
United  States,"  etc. — the  said  parties  each  covenants  with 
each  of  the  others;  their  heirs,  etc. 

"1st.  That  he  will  ftdfiU  and  perform  all  contracts  and 
agreements  which  he  has  heretofore  entered  into  with  the 
others,  or  either  of  them,  or  with  other  persons,  respecting 
the  said  tract  of  land  or  any  part  thereof. 

'*2d.  That  he  will  never  abandon  or  remove  from  the 
claim  which  he,  simultaneously  with  the  signing  and  sealing 
hereof,  shall  make  before  said  Surveyor-General,  to  a  por- 
tion of  the  said  Portland  tract,  until  he  shall  obtain  a 
patent  therefor  from  the  Government  of  the  United  States, 
that  is  to  say : 

**3d.  That  he  will  use  all  due  diligence  to  procure  a 
patent  for  the  same,  and  that  to  this  end  he  will  in  all 
respects  f alfiU  and  perform  the  requisites  of  tl^e  law  upon 
this  subject;  and 

'^4th.  That  when  a  patent  shall  be  so  obtained,  he  will 
make  good  and  sufficient  deeds  of  general  warranty  for  all 
lots,  or  parts  of  lots,  in  the  part  or  tract  so  patented  to 
him,  which  may  heretofore  have  been  sold  or  agreed  by  said 
parties  jointly,  or  any  of  them  separately,  to  be  sold;  that 
said  deed,  of  course,  in  all  cases  to  be  made  to  the  original 
grantee,  his  heirs,  executors,  administrators  or  assigns, 
grantee  or  grantees,  as  the  case  may  be« 

They  then,  for  the  faithful  performance  of  the  covenants, 
**  bind  themselves,  each  unto  the  other,  in  the  penal  sum  of 
three  hundred  thousand  dollars,  as  fixed  and  settled  damages 
to  be  paid  by  the  party  failing  to  the  party  or  parties  in- 
jured," etc. 

On  the  next  day  after  the  execution  of  said  instrument, 
to  wit:  March  11,  1852,  said  Lownsdale  filed  his  notification 
with  the  Surveyor-General,  by  which  he  designated  the  par- 
ticular portion  of  said  tract  which  he  claimed  to  enter  under 
said  agreement,  and  in  pursuance  of  such  designation  and 
claim,  the  proper  certificate  from  the  land  office  was  issued 
to  him,  October  17,  1860,  and  thereupon  a  patent  of  the 
United  States  duly  issued  to  said  Lownsdale,  June  15,  1865, 
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under  and  in  pursuance  of  the  provisions  of  said  Act  of 
Congress  before  mentioned,  commonly  called  the  •* Dona- 
tion Act."  Said  notification,  certificate  and  patent  embraced 
said  block  13.  On  the  same  day  said  Chapman,  and  on  a 
subsequent  day  said  CoflSn,  duly  filed  their  said  notifications. 
Said  Lownsdale's  claim  of  settlement  dated  from  September 
22,  1848,  and,  from  that  date,  for  a  period  of  four  years,  the 
said  Lownsdale,  either  alone  or  in  connection  with  said 
Coffin  and  Chapman,  or  one  of  them,  occupied  and  improved 
portions  of  the  land  embraced  in  said  general  claim.  The 
said  Lownsdale,  before  the  said  conveyance  to  and  agree- 
ment with  said  Coffin,  and  said  Lownsdale  and  Coffin,  from 
the  date  of  said  conveyance  and  agreement  to  the  date  of 
said  further  agreement  by  which  said  Chapman  became  a 
party  in  interest,  and,  from  the  date  of  said  last  agreement 
to  the  date  of  said  agreement  of  March  10,  1862,  the  said 
Lownsdale,  Coffin  and  Chapman,  from  time  to  time,  sold 
numerous  town  lots  to  each  other,  and  to  various  other 
parties,  who  settled  upon  and  occupied  the  same,  as  town 
property,  building  up  a  town  thereon,  the  said  purchasers 
having  no  title  other  than  such  as  derived  from  said  Lowns- 
dale, Coffin  and  Chapman,  or  some  one  or  more  of  them. 
The  population  of  the  town  of  Portland  in  1849  had  become 
from  200  to  400  souls. 

Said  Davenport,  after  his  said  purchases,  went  into  pos- 
session of  said  lots  in  controversy,  claiming  title  under  said 
conveyances,  and  said  Davenport  and  his  gi-antors  made 
valuable  improvements  thereon,  with  the  knowledge  of  said 
Lownsdale,  and  without  any  objection  or  suggestion  of  any 
want  of  title  on  his  part.  Said  improvements  were  of  the 
value  of  several  thousand  dollars.  Said  Davenport  has  ever 
since  been  in  the  possession  of -said  lots  down  to  the  date 
of  tlie  filing  of  the  bill  of  complaint  in  this  action.  Said 
Lownsdale,  down  to  the  date  of  his  death,  although  aware 
of  said  occupancy,  and  the  making  of  said  improvements  on 
said  lots,  and  although  his  attention  was  called  to  the  con- 
dition of  the  title  by  said  Davenport,  set  up  no  claim  to 
said  lots  adverse  to  said  Davenport.  Said  Lownsdale,  after 
said  sale  to  said  Marshall  and  said  Fowler,  as  aforesaid,  and 
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before  the  patent  issued  to  said  Lownsdale,  repurchased  of 
said  Fowler,  for  a  valuable  consideration,  lots  3  and  4,  in 
said  block  13. 

The  decision  of  this  action,  I  am  satisfied,  must  turn 
upon  the  validity,  construction  and  effect  of  the  said  various 
contracts  and  conveyances,  copies  of  which  are  annexed  to 
the  cross-bill;  and  these  must  be  construed  in  the  light  of 
the  condition  of  things  existing  at  the  time,  and  with  refer- 
ence to  which  they  were  executed. 

It  is  a  matter  of  public  history,  of  which  the  Court  can 
take  notice,  that  Oregon  was  settled  while  the  sovereignty 
of  the  country  was  still  in  dispute  between  the  United 
States  and  Great  Britain;  that,  subsequently,  a  provisional 
Government  was  organized  and  put  in  operation  by  the 
people,  without  any  authority  of  the  sovereign  powers;  that 
laws  were  passed  temporarily  regulating  and  protecting 
land  claims  made  upon  public  lands;  and  that,  afterwards, 
a  Territorial  Government  was  established  under  the  author- 
ity of  Congress,  and  put  in  operation  long  before  there  was 
any  law,  or  means  by  which  the  real  title  to  any  portion  of 
land  in  Oregon  could  be  obtained.  The  title  to  the  lands 
in  Oregon  was  vested  in  the  United  States,  from  the  mo- 
ment that  the  right  of  sovereignty  was  acquired,  and  the 
first  law  that  was  passed,  by  which  the  title  in  fee  could  in 
any  way  be  acquired  from  the  Government,  was  the  said 
act  of  September  27,  1850,  called  the  "Donation  Act." 
Liong  before  that  time,  however,  an  organized  community 
had  existed;  lands  had  been  taken  up  and  improved;  towns 
laid  out,  established  and  built  up,  having  a  considerable 
population,  and  a  growing  commerce.  It  was  necessary,  in 
the  nature  of  things,  that  some  right  of  property  should  be 
recognized  in  lands,  in  the  dealings  of  the  people  among 
themselves,  and  laws  were  adopted  by  the  provisional  Gov- 
ernment regulating  the  subject.  Tracts  of  land  were  taken 
up  and  claimed  by  the  locator  within  the  limits,  as  to  quan- 
tity, allowed;  towns  laid  off,  and  lands  and  town  lots  sold 
and  conveyed  from  one  to  another,  in  all  respects,  as  though 
the  parties  owned  the  fee,  except  that  every  party  dealing 
with  the  lands,  necessarily,  knew  that  he  did  not,  and  could 
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not,  under  the  existing  laws,  obtain  the  fee  from  the  real 
proprietor.  But  it  was,  also,  a  matter  of  public  history,  of 
which  everybody  is  presumed  to  be  cognizant,  that  the  con- 
dition of  Oregon  was,  to  a  great  extent,  but  the  repetition  of 
a  condition  of  things  that  had  existed  in  the  first  settle- 
ment of  nearly  all  of  the  new  States,  and  that,  in  those  older 
new  States,  Congress  had,  ultimately,  made  provision  for 
recognizing  the  meritorious  claims  of  the  pioneers,  who 
had  settled  up  the  country,  planted  the  institutions  of  civ- 
ilization, developed  its  resources,  and  thereby  contributed 
to  advance  the  interests  of  the  nation ;  and  had  made  pro- 
vision by  which  their  equities  were  protected,  and  the  first 
right  to  purchase  given  to  the  first  appropriator.  It  was 
believed  that  some  similar  provision  would,  also,  in  due 
time,  be  made  in  respect  to  lands  in  Oregon;  and  that  those 
in  possession  would  be  preferred  in  the  final  acquisition  of 
the  title.  That  such  expectations  were  entertained  was, 
also,  a  matter  of  public  history,  and  in  view  of  such  ex- 
pected legislation  towns  were  laid  out,  sold  in  lots,  and 
occupied,  and  thus  cities  grew  up  on  the  public  lands,  with- 
out a  shadow  of  title  in  the  possessor,  as  against  the  United 
States,  and  without  any  existing  law  by  which  the  title 
could  be  acquired.  {Marlin  v.  TVauU,  1  Oregon  R.  78; 
Lownsdale  v.  City  of  Portlandy  1  Oregon  E.  390;  S.  C.  1 
Deady;  Sparrow  v.  Strong,  3  Wal.  104.) 

But  between  man  and  man,  possession  is  evidence  of 
title  in  fee,  as  against  everybody  but  the  true  owner.  The 
law  protects,  in  his  possession,  the  party  who  has  once  pos- 
sessed himself  of,  and  appropriated  to  his  own  use,  a  piece 
of  unoccupied  land,  until  he  has  lost  his  possession,  and 
right  of  possession,  by  abandonment,  as  against  everybody 
but  the  true  owner,  or  one  deriving  title  from  the  true 
owner.  Such  possession,  and  right  of  possession,  are 
recognized  as  property  by  the  common  law,  and  the  right 
is  protected  and  enforced  by  the  Courts.  A  mere  adverse 
possession,  when  the  true  owner  is  a  private  individual, 
may,  by  time,  under  the  common  law,  and  under  the  pro- 
visions of  statutes  of  limitations,  ripen  into  a  perfect  and 
indefeasible  title.     (Arrington  v.  Liscom,  34  Cal.  381,  Can- 
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7?a7i  V.  Stockman,  36  Cal.  540;  Leffingivell  v.  Warreri,  2 
Black  605;  2  Bl.  Com.  196.)  Prior  appropriation  is  the 
origin  of  all  title.  (2  Bl.  Com.  Chap.  1.)  Prior  discovery, 
and  an  actual  or  constructive  appropriation,  is  the  origin 
of  titles,  even  in  Governments  themselves.  For  communi- 
ties situate  like  that  in  the  early  settlement  of  Oregon,  no 
rule  could  be  adopted  that  would  better  subserve  the  public 
interests,  than  to  treat  prior  occupancy  as  giving  a  provisional 
title  to  lands,  in  reasonable  quantities,  and  under  proper 
restrictions,  and,  thereafter,  until  the  real  title  can  be  ob- 
tained from  the  Government,  deal  with  it  as  between  indi- 
viduals, in  all  respects  as  if  the  prior  occupancy  originated 
and  vested  a  title  in  fee.  This  is  the  natural  order  of  things, 
and  it  affords  a  rule  of  conduct  consonant  with  the  ordinary 
course  of  dealings,  and  the  common  experience  of  mankind 
in  organized  communities.  Starting  with  this  idea  accepted 
as  a  basis  of  a  rule  of  property,  we  have  a  well  known  sys- 
tem of  laws  applicable  to  the  case,  adequate  to  all  the  exi- 
gencies of  an  organized  society,  while  with  any  other 
principle,  as  a  basis  of  action,  we  are  at  sea,  and  a  system 
must  be  developed  anew.  It  has  generally  been  the  prac- 
tice, in  the  new  Territories,  to  act  upon  this  idea,  and  the 
rights  acquired  in  pursuance  of  such  action,  have  been 
recognized  and  protected  by  the  Courts,  and  acquiesced  in 
by  the  Government.  Among  others,  the  cases  of  ?%e  Peo- 
p/ev.  Shearer,  30  Cal.  657;  Moon  v.  BoUhw,  36  Cal.  333; 
Bushy.  Marshall,  6  How.  288;  Thredgilly.  Pintard,  12  How. 
24,  37-8;  Sparrow  v.  Strong,  3  Wal.  104,  and  the  cases 
therein  cited,  afford  illustrations  of  such  recognitions. 

It  was  in  view  of  such  a  condition  of  affairs  existing  in 
Oregon,  as  above  indicated,  that  the  Portland  Land  Claim 
was  taken  up,  in  accordance  with  the  practice  of  the  country 
at  the  time,  regulated  in  many  particulars  by  the  legislation 
of  the  provisional  Governments,  laid  out  into  a  town,  and 
to  a  considerable  extent  sold  out  in  lots,  many  of  which 
were  actually  occupied  by  the  purchasers  for  residences, 
business,  and  other  purposes.  The  party  taking  possession 
of  the  land,  and  occupying  it,  acquired  thereby  a  right 
of  property  in  the  possession,  as  against  everybody  but  the 
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United  States — the  true  owner.  This  right  could  be  trans- 
ferred to  another,  by  sale  and  conveyance,  like  any  other 
right  of  property.  Such  a  right  has  been  recognized  by 
the  law,  and  the  Courts,  in  all  the  new  States.  The  Cali- 
fornia Eeports,  for  instance,  are  full  of  cases  recognizing 
and  protecting  such  rights  of  property,  and  upholding 
their  transmission  from  one  to  another  by  conveyance, 
devise  and  inheritance.  Probably  a  majority  of  all  actions 
brought  in  her  Courts  for  the  recovery  of  lands,  for  many 
years,  rested  upon  a  mere  possession,  as  the  origin  of  the 
title  relied  on.  It  was  in  view  of  such  a  state  of  things, 
that  the  instruments  in  question  were  executed,  and  in  their 
light  the  writings  themselves,  and  the  acts  of  the  parties 
thereto,  in  connection  with  the  subject  matter,  must  be 
interpreted. 

Kecurring  to  the  facts  before  set  out,  we  find  that,  on 
March  30,  1849,  Lownsdale  was  in  possession  of  the  Port- 
land Land  Claim  of  six  hundred  and  forty  acres  in  extent, 
except  certain  lots  which  had  already  been  sold.  He  had 
all  the  title  that  could,  at  that  time,  be  acquired  by  a  citizen 
under  any  law  then  existing.  A  portion  of  the  claim  had 
been  laid  out  into  town  lots,  some  of  which  Lownsdale  had 
sold.  On  that  day,  the  two  instruments,  of  which  exhibits 
**A"  and  **B"  are  copies,  were  executed  between  Lownsdale 
and  Coffin.  These  two  instruments  are,  evidently,  a  part 
of  one  and  the  same  transaction,  and  should  be  construed 
together,  as  though  they  were  embraced  in  one  instrument. 
Thus  construed,  they  show  that  a  partnership  was  contem- 
plated between  the  two  parties,  to  hold  the  said  land  claim, 
and  sell  it  out  in  town  lots,  for  the  equal  benefit  of  both. 
The  legal  title  to  this  possession,  under  the  contract,  was 
vested  in  Coffin,  but  to  be  held  in  trust  for  the  joint  benefit 
of  the  two.  They  both  covenant  to  make  every  exertion  to 
acquire  the  true  title  from  the  United  States,  each  to  pay 
half  the  expenses  of  obtaining  title,  of  improvements  to 
be  made,  etc. ;  to  sell  lots  and  divide  profits,  until  the  part- 
nership should  be  dissolved  by  mutual  consent;  and  upon 
such  dissolution  Coffin  was  to  convey  one  half  to  Lowns- 
dale, according  to  the  title  they  may  then  have.     This  con- 
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stitutes  a  partnership  between  them,  by  all  the  tests  by 
which  that  relation  is  usually  determined.  This  is  the 
relation,  according  to  their  own  interpretation,  put  upon 
the  instrament,  when  they  executed  the  subsequent  agree- 
ment by  which  Chapman  is  taken  into  the  firm,  and  this  is 
their  legal  relation,  as  clearly  manifested  by  the  instniments 
themselves. 

It  will  be  observed,  that  in  conveying  the  legal  title  to 
the  possession  to  CoflBn,  the  lots  before  sold  were  excepted 
from  the  conveyance,  showing  that  it  was  not  contemplated 
that  the  parties  to  the  contract  should  be  regarded  as  hav- 
ing any  beneficial  interest  in  those  lots  which  had  **been 
sold  to  different  persons,  previously  to  this  contract,  as 
town  property,  to  the  difi'erent  persons  holding  the  same." 
Yet,  when  we  come  to  the  accompanying  agreement,  in 
which  the  object  of  the  conveyance  is  set  forth,  the  coven- 
ant is,  to  make  '*everv  exertion  to  obtain  a  title  from  the 
United  States  to  six  hundred  and  forty  acres  of  land,  where 
the  town  of  Portland  is  situated;"  that  is  to  say,  the  w^hole 
tract,  including  the  lots  sold.  There  is  no  exception  in  this 
part  of  the  agreement.  In  the  agreement  by  which  Chap- 
man is  admitted  into  the  partnership,  it  is  recited  that 
Lownsdale  and  Coffin  are  joint  owners  of  the  town  of  Port- 
land, and  the  claim  upon  which  said  town  is  situated, 
the  said  claim  being  recorded  and  held  in  the  name  of  said 
Lownsdale.  Then,  after  conveying  an  **  undivided  one 
third  part  of  said  claim,  tow^n  lots  and  improvements,"  it 
provides,  that,  **The  said  Coffin,  Lownsdale  and  Chapman 
are  to  be  equal  partners  in  the  above  described  property, 
excepting  town  lots  already  sold  previous  to  this  date  as 
town  property."  They,  also,  agiee  that  **The  parties  shall 
take  such  steps  for  obtaining  title  from  the  Government, 
as  they  may  mutually  agree  upon."  So  again,  in  the  further 
agreement  of  March  10,  1852,  the  same  parties  recite,  that 
they  "have  heretofore,  and  up  to  the  date  of  these  pres- 
ents, been  joint  proprietary  claimants  of  the  tract  of  land, 
etc.,  being  the  same  tract  which  Lownsdale  originally  pur- 
chased of  Francis  W.  Pettigrove,  and  upon  which  a  part  of 
the  city  of  Portland  is   laid   out;"    that  said  Lownsdale, 
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Coffin  and  Chapman  **have  sold  lots  in  said  city  of  Port- 
land to  each  other,  and  to  third  persons,  obliging  them- 
selves to  make  to  the  grantee,  or  grantees,  a  deed  of  gen- 
eral warranty  whenever  the  grantor  shall  obtain  a  patent 
from  the  general  Government  of  the  United  States  for  the 
same,"  etc.,  and  then  enter  into  the  several  covenants 
before  set  out  in  this  opinion,  the  fourth  of  which  is:  "That 
when  a  patent  shall  be  so  obtained,  he  will  make  good 
and  sufficient  deed  of  general  warranty  for  all  lots  or  parts 
of  lots  in  the  part  or  tract  so  patented  to  him,  which  may 
heretofore  have  been  sold  or  agreed  by  the  said  parties 
jointly,  or  any  of  them  separately,  to  be  sold;  that  said 
deed,  of  course,  in  all  cases  to  be  made  to  the  original 
grantee,  his  heirs,  executors,  administrators  or  assigns, 
grantee  or  grantees,  as  the  case  may  be." 

These  instruments  are  all  executed  by  the  same  parties, 
and  relate  to  the  same  subject  matter.  They  are  in  pari 
materia,  and  read  in  connection  with  each  other,  and  in  the 
light  of  the  surrounding  circumstances,  it  seems  clear  that 
it  was  the  understanding  of  these  parties,  at  all  times,  that 
they  were  to  procure  title  from  the  Government  to  the  whole 
tract,  as  soon  as  it  could  be  obtained,  but  that  they  were  to 
have  no  interest,  in  their  own  right,  in  such  lots  as  they, 
from  time  to  time,  sold  in  pursuance  of  the  original  plan  of 
establishing  a  town.  Whenever,  in  any  of  these  writings,  a 
new  party  is  let  in,  all  lots  previously  sold  are  excepted  and 
reserved  from  the  operation  of  the  deeds  conveying  the  in- 
terest to  the  new  party,  but  when  they  come  to  the  covenants 
to  procure  title,  the  entire  claim  is  evidently  indicated, 
without  such  exceptions,  or  reservations.  It  was  evidently 
contemplated  that,  as  to  the  lots  sold,  title  should  be  ac- 
quired, but  for  the  benefit  of  the  vendees,  not  of  the 
vendors. 

It  is  difficult  to  critically  read  these  sevei'al  instruments 
and  reach  any  other  conclusion.  Accordingly,  when  they 
came  to  the  last  covenant  in  the  final  agreement,  express 
provision  was  made  for  carrying  out  this  intention  and 
understanding.  If  the  intent  was  not  clearly  expressed 
before,  it  is  distinctly  brought  out  now.     Each  party  cov- 
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enants  in  clear  and  express  terms,  that,  '^  When  a  patent 
shall  be  obtained,  he  will  make  a  sufficient  deed  of  general 
warranty  for  aU  lota  and  parts  of  lots,  in  the  part  of  tract  so 
patented  to  him,  which  may  heretofore  have  been  sold  or 
agreed  by  said  parties  jointly,  or  any  of  them  separately  to 
be  sold;"  and  that  said  deed  is  'Ho  be  made  to  the  original 
grantee,  his  heirs,  executors,  administrators  or  assigns, 
grantee  or  grantees,  as  the  case  may  be."  The  covenant  is 
not  limited  to  cases  where  the  parties  had  bound  themselves 
to  make  their  grantees  a  title  by  general  warranty,  when  the 
patent  should  be  obtained,  but  it  extends  to  every  sale 
made,  whether  by  the  parties  jointly,  or  **any  of  them 
separately,''  and  without  regard  to  the  time  when  it  was 
made,  whether  before,  or  after  Coffin  and  Chapman  respect- 
ively purchased. 

It  is  true,  that  in  the  preamble  reciting  the  inducements, 
in  part,  to  the  contract,  it  is  only  mentioned  that  the  parties 
**have  sold  lots  in  said  city  of  Portland  to  each  other,  and 
to  third  persons,  obliging  themselves  to  make  to  the  grantee, 
or  grantees,  a  deed  of  general  warranty,  whenever  the 
grantor  shall  obtain  a  patent  from  the  Government ;"  but  the 
intent  must  be  gathered  from  the  whole  instrument,  and, 
from  such  examination,  I  am  satisfied  that  the  covenant  was 
intended  to  cover,  as  it  clearly  does  in  terms  cover,  the  sales 
under  which  Davenport  claims,  whether  the  sale  from  Coffin 
to  Marshall,  which  must,  also,  be  regarded  as  the  sale  of 
Liownsdale,  or  the  subsequent  sales  from^  Coffin  to  Fowler, 
Mills  and  Cheeny.  All  are  clearly  within  the  express  terms 
of  the  covenant,  for  all  of  them  were  sales  made  by  some 
one  or  more  of  the  parties  to  that  instrument.  The  pre- 
amble does  not  recite,  or  profess  to  recite,  all  the  objects  in 
other  particulars  covered  by  the  subsequent  covenants. 
Besides,  this  covenant  to  convey  to  prior  grantees  all  lotd 
that  had  been  previously  sold,  was,  manifestly,  made  for 
the  benefit  of  the  vendees  of  the  said  parties  under  the 
Tarious  sales  that  had  been  made,  and  not  for  the  benefit  of 
either  of  said  parties  personally,  as  vendors.  There  was  no 
seed  of  the  covenant  for  self-protection  against  any  sale  or 
conveyance  recited.     At  all  events,  there  is  nothing  in  the 
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covenant,  or  even  in  the  recital,  to  indicate  a  contrary  pur- 
pose, or  any  purpose,  with  respect  to  those  sales  other  than 
to  act  in  good  faith  towards  such  vendees.  There  is  nothing 
to  indicate  that  the  parties  to  the  covenant  sought  thereby 
to  obtain  any  further  pecuniary  benefit  for  themselves,  or 
to  relieve   themselves  from   any  pecuniary  obligations  or 
liabilities.     The   only  obligations    recited    to   have   been 
assumed  is,  *' obligating  themselves  to  make  to  the  grantee, 
or  grantees,    a  deed   of    general  warranty  whenev^er   the 
grantor  shall  obtain  a  patent  from  the  Government."    Now 
this  covenant,  so  recited,  did  not  impose  any  obligation  to 
obtain  a  patent,  or  to  make  the  deed  if  the  grantor,  himself, 
did  not  obtain  a  patent.  It  imposed  no  obligations  on  either 
of  them  to  make  ** deeds  of  general  warranty,"  to  lands  be- 
fore sold  by  him,  which  should  happen  to  fall  within  the 
tract  patented  to  either  of  the  others.     As,  for  instance,  it 
would  impose  no  obligation  on  Coffin  to  make  such  deed  to 
his  prior  grantees  of  land,  which  should  finally  be  patented 
to  Lownsdale  or  Chapman,  for  such  lands  having  never  been 
patented  to  him,  the  grantor,  are  not  within  his  covenant. 
Hence,   there  would  be  no  occasion  to  secure  such  convey- 
ances from   Lownsdale  or  Chapman  for  lorts   patented  to 
them,  as  a  means  of  relieving  Coffin  from  liability  on  such 
covenants.     The  conveyance  from  Lownsdale  or  Chapman, 
to  Coffin's  former  vendees,  of  lots  finally  patented  to  them, 
therefore,  could  in  no  way  benefit  him  under  such  covenants 
as  that  recited.     As  to  the  land  patented  to  Lownsdale,  or 
Chapman,    such  covenants  in  prior  conveyances  of  Coffin 
would  have  nothing  upon  which  to  operate.     This  fourth 
covenant  in  the  agreement  of  March  10,  1852,  then,  must 
necessarily  have  been  for  the  benefit  of  the  prior  vendees 
of  the  respective  parties,  and  not  of  the  parties  themselves, 
who  could,   with  respect  to  such  lots,  in  no  event,   derire 
any  benefit  under  it.     The  object  must,   necessarily,  hare 
been  to  fulfill  the  understanding  to  be  derived  from  the  pre- 
vious agreements,  and  more  fully  developed  in  the  last,  that 
the  title  should  be  acquired  for  ihe  benefit  of  the  vendees 
of  the  claimants,  so  far  as  lots  had  been  previously  sold;  or 
if  not,  at  least,  to  give  the  impression  to  such  vendees  that 
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they  would  obtain  conveyances  from  the  patentees,  and  so 
disarm  opposition  to  their  efforts  to  procure  patents.  No 
other  reasonable  conclusion  is  suggested  by  the  language  of 
the  covenant,  or  by  the  circumstances,  in  view  of  which  the 
agreement  was  made.  The  former  is  the  honest  and  most 
reasonable  construction,  and  is,  therefore,  to  be  adopted, 
rather  than  the  latter,  which  would  be  fraudulent,  and  fraud 
is  not  to  be  presumed.  It  seems  clear  that  the  sales  of  the 
lots  in  question  are  not  only,  in  fact,  embraced  within  the 
terms  of  said  fourth  covenant,  but,  also,  that  it  must  have 
been  so  intended  by  the  parties.  The  same  equities  existed 
in  favor  of  these  sales  as  of  any  others,  and  there,  was  no 
greater  occasion  for  the  covenant  as  a  protection  to  the 
prior  grantors  against  liabilities  with  respect  to  the  latter, 
than  with  respect  to  the  former,  and  no  apparent  reason  for 
making  any  distinction  between  these  different  classes  of 
sales.  They  had  sold,  and  received  the  full  consideration 
in  both  cases. 

It  having  been  determined  that  the  fourth  covenant  is  for 
the  benefit  of  the  prior  vendees,  or  grantees,  of  the  parties, 
either  jointly  or  of  any  of  them  separately,  and  not  of  the 
parties  themselves,  merely,  and  that  the  lots  in  question 
are  within  the  said  fourth  covenant,  the  next  question  is, 
whether  the  beneficiaries,  under  the  covenant,  can  enforce 
the  contemplated  trust  in  their  own  names,  in  a  Court  of 
Equity?  The  question  is  not,  whether  a  covenant  to  create 
a  trust  in  favor  of  a  third  party,  who  is  a  mere  volunteer, 
while  it  still  remains  in  covenant,  can  be  enforced  by  a 
decree  for  a  specific  performance,  as  has  been  argued. 
Had  the  complainant  in  the  cross-bill  spught  to  compel 
Liownsdale  to  acquire  the  title  to  the  land  from  the  United 
States,  in  order  that  the  trust  might  vest,  the  question 
would  have  been  different.  But  this  is  not  the  case. 
Liownsdale  voluntarily  performed  that  part  of  the  covenant 
to  acquire  the  title.  That  covenant  became  executed.  The 
title  was  acquired  by  him  in  pursuance  of  the  covenant,  and 
the  trust  vested  with  the  title  so  acquired.  It  no  longer 
rested  in  covenant.  The  title  was  acquired  in  pursuance  of 
the  covenant,  and,  therefore,  for  the  benefit  of  the  parties 
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designated  by  the  covenant.  This  distinction  is  clearly 
stated  in  the  leading  case  of  Ellison  v.  Ellison,  1  White  & 
Tud.  Le^d.  Gas.  in  Equity,  223,  and  cases  cited  in  the 
notes. 

Besides,  the  vendees  of  these  parties  are  not,  in  my  judg- 
ment, mere  volunteers,  without  consideration,  or  meritori- 
ous claims,  within  the  rule,  as  laid  down  in  all  that  class  of 
cases  where  it  is  held  that  the  beneficiary  cannot  enforce 
the  trust,  while  it  rests  in  covenant,  when  not  a  party  to 
the  agreement.  It  will  not  be  denied  that,  as  to  the  par- 
ties themselves,  Lownsdale,  Coffin  and  Chapman,  there  was 
a  meritorious  and  valuable  consideration  passed  between 
them  in  their  mutual  covenants.  Upon  that  point  there 
can  be  no  question.  I  also  think  that  there  was  a  merito- 
rious consideration  sufficient  to  support  a  trust,  as  between 
them  and  their  prior  vendees,  in  the  relation  in  which  they 
stood  to  them  with  respect  to  the  lots  sold.  They  had  sold 
all  they  could  possibly  sell  at  the  time,  and  only  failed  to 
grant  more,  because  they  had  no  more,  and  were  unable  io 
obtain  any  more  to  grant,  and  they  received  the  full  con- 
sideration. They  dealt  in  view  of  the  surrounding  difficul- 
ties, arising  from  an  inability  to  procure  the  title.  They 
sold  to  their  vendees  their  possession  and  present  right  of 
possession,  which  was  an  absolute  right  of  possession,  as 
against  all  the  world  except  the  true  owner,  or  some  one 
standing  in  privity  with  the  true  owner.  It  cannot  be  pre- 
sumed that  this  was  done  with  a  view,  at  the  time,  of  after- 
wards acquiring  the  true  title  for  themselves  from  under 
their  vendees,  for  this  would  be  to  presume  bad  faith. 
One  of  the  objects  of  the  purchase,  must,  necessarily,  have 
been,  to  be  in  a  position  to  be  entitled  to  the  favorable  con- 
sideration of  the  Government,  when  it  should  consent  to 
pait  with  the  title.  Prior  appropriation  and  possession 
had  been  the  basis  of  all  prior  pre-emption  laws,  and  from  the 
nature  of  the  case,  it  must  have  been  supposed,  at  the  time, 
that  the  possession  would  be  the  basis  upon  which  the  title 
to  occupied  lands  in  Oregon  would  be  acquii'ed,  when  Con- 
gress should  come  to  act  upon  the  subject;  and  such  eventu- 
ally proved  to  be  the  result.     In  this  case,  the  very  posses- 
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sion  which  had  been  thus  sold  and  conveyed,  and  for  which 
a  full  consideration  had  been  received,  Lownsdale,  neces- 
sarily, availed  himself  of,  as  a  part  of  his  general  possession 
of  the  whole  claim,  to  procure  the  title  to  these  lots  under 
the  Act  of  Congress;  for,  by  the  very  terms  of  the  Act 
under  which  he  derived  title,  he  could  only  obtain  a  patent 
after  four  years'  residence  and  cultivation,  and  the  posses- 
sion upon  which  he  did  obtain  his  patent  dates  from  Sep- 
tember 22,  1848,  long  before  the  sale  to  Marshall.  The 
consideration  upon  which  the  grant  was  made  by  the  Gov- 
ernment to  Lownsdale  was  his  occupancy  and  improvement 
of  the  land;  and  that  possession,  and  right  of  possession, 
of  the  land,  as  to  these  lots,  had  been  sold  to  Marshall. 
If  the  possession  which  had  been  acquired  by  Lownsdale, 
afforded  a  meritorious  consideration,  as  between  Lownsdale 
and  the  Government,  even  after  he  had  sold  it,  the  right  to 
that  possession,  purchased  of  Lownsdale  and  Coffin,  and 
paid  for  by  their  vendees,  and  which  was  held  by  them  at 
the  date  of  the  said  agreement  and  patent,  ought,  also,  to 
afford  a  meritorious  consideration  as  between  Lownsdale, 
Coffin  and  Chapman,  and  their  said  grantees.  As  to  these 
particular  lots,  then,  the  very  possession,  which  had  been 
sold  to  Marshall,  and  the  right  to  which  was  in  his  vendees, 
at  the  time  of  the  execution  of  this  agreement,  and  of  Lowns- 
dale's  filing  his  notification  of  claim  with  the  Surveyor- 
General,  Lownsdale  used  as  if  still  in  himself,  as  a  part 
of  his  general  claim  to  acquire  the  title  from  the  Govern- 
ment. For  that  very  possession,  as  to  those  lots,  so  used 
by  him,  a  valuable  and  full  consideration  had  been  received 
by  Coffin  and  Lownsdale  in  the  sale  to  Marshall,  and  it 
was  then  the  property  of  Lownsdale,  Coffin  and  Marshall's 
vendees. 

When,  therefore,  these  parties  covenanted  among  them- 
selves in  pursuance  of  their  general  plan,  as  indicated  by 
the  covenants  and  provisions  of  their  said  several  agree- 
ments, to  each  present  a  claim  for  a  patent  to  a  specific  por- 
tion of  the  whole  claim,  embracing  the  lots  sold,  as  well  as 
those  unsold,  and  use  the  possession  which  they  had  so 
sold,  to  acquire  the  title  from  the  Government,  and  then  to 
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convey  the  title,  so  acquired  to  the  parts  sold,  to  their  re- 
spective prior  vendees,  they  did  so,  not  only  upon  a  valu- 
able consideration  passing  between  themselves,  bnt  also 
upon  a  consideration  of  a  meritorious  and  valuable  char- 
acter, which  had  already  been  received  from  such  prior 
vendees,  as  to  the  lands  covenanted  to  be  conveyed  to 
them,  when  the  title  should  be  received.  The  right  of  pos- 
session, at  the  time,  was  the  property  of  the  vendees,  and 
that  possession  was,  in  pai*t,  at  least,  the  very  consideration 
upon  which  the  Government  made  the  grant  to  Lownsdale. 
If  it  afforded  a  sufficient  consideration  to  support  a  graut 
between  the  Government  and  Lownsdale,  it  ought  to  be 
sufficient  to  support  a  trust  between  Lownsdale  and  his 
prior  grantees  of  the  possession,  who  then  owned  it  This, 
in  my  judgment,  is  a  consideration  which,  when  acted  upon 
and  made  the  basis  of  an  express  covenant,  as  in  this  in- 
stance, a  Court  of  Equity  ought  to  recognize,  and  will  rec- 
ognize; and  it  is  sufficient  to  take  these  beneficiajries  out  of 
the  category  of  mere  volunteers,  without  any  meritorious 
claim,  as  the  terms  are  used  in  equity  jurisprudence.  Any 
other  view  would  work  a  fraud,  both  upon  the  Government 
and  the  vendees  of  the  parties  to  these  covenants,  ^ho 
might  reasonably  rely  upon  them,  with  the  expectation  that 
they  would  be  carried  out  in  good  faith,  and  thereby  be 
prevented  from  contesting  before  the  Surveyor-General, 
where  the  contest  was  to  be  made,  the  right  of  the  coven- 
antors to  the  land,  and  induced  to  forbear  making  an  effort 
in  some  form  to  procure  title  in  their  own  names.  It  seems 
probable  that  the  various  and  numerous  purchasers  from 
these  parties  would  suppose  that  such  title  would  be  ac- 
quired in  good  faith,  in  trust  for  the  prior  purchasers,  under 
the  covenants  of  the  agreement  in  question.  Equities,  of  a 
character  analogous  to  these,  have  been  recognized  by  the 
Supreme  Court  of  the  United  States,  in  the  cases  before 
cited,  and  iu  others.  The  case,  I  think,  is  within  the  class 
where  the  beneficiaries  may  enforce  the  trust,  in  a  Court  of 
Equity,  in  their  own  names.  Even  at  law,  in  the  case  of  a 
simple  contract,  a  party  for  whose  benefit  a  promise  is 
made,  though  not  a  party  to  the  contract,  can  maintain  an 
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action  upon  the  promise,  in  his  own  name.  {Morgan  v. 
Ovaman  Silver  Minuhg  Co»,  37  Cal.  534,  and  cases  therein 
cited;  Turk  v.  Ridgey  41  N.  T.  Rep.  201.)  So,  also,  upon 
a  covenant  in  a  deed  poll  to  pay  money  generally  to  a  par- 
ticular party  mentioned,  though  not  the  party  making  the 
contract,  such  party  could  maintain  an  action  in  his  own 
name.  But  in  a  deed  inter  partes,  the  beneficiary  could  not 
maintain  an  action  at  law  in  his  own  name,  unless  a  party 
to  tlie  instrument.  (1  Ch.  Plead.  4-5,  and  notes.)  But 
this  distinction  between  simple  contracts  and  deeds  poll, 
and  deeds  inter  partes,  rests  upon  purely  technical  princi- 
ples, which  have  no  application  in  Courts  of  Equity. 

In  Raccouillat  v.  Sansevain  (32  Cal.  377),  and  Baccouillat 
V.  Bene,  an  appeal  in  same  case,  by  another  party  (Id.  450), 
the  action  was  to  foreclose  a  mortgage  in  the  name  of  par- 
ties not  parties  to,  or  mentioned  in  the  mortgage,  otherwise 
than  generally,  under  the  designation  of  all  prior  *  *  legal 
mortgagees  and  incumbrancers,^'  for  whose  benefit,  in  part, 
the  mortgage  was  given  to  another. 

The  question  was  made  as  to  the  complainant's  right  to 
maintain  the  action,  but  not  much  relied  on,  and  the  action 
was  sustained,  w^ithout  comment  by  the  Court. 

In  this  case,  the  patentee,  Lownsdale,  gets  the  full  benefit 
of  his  patent  to  all  the  lands  embraced  in  it,  for,  in  lieu  of 
the  lots  before  sold,  he  received  and  enjoyed  their  full 
Talue  in  the  purchase  money  paid  by  his  vendees. 

Lord  Chancellor  Cottenham  has  well  said:  "It  is  the 
duty  of  Courts  of  Equity  to  adapt  their  practice  and  course 
of  proceedings  as  far  as  possible  to  the  existing  state  of 
society,  and  to  apply  its  jurisdiction  to  all  those  new  cases 
which  must  continually  arise,  and  not  from  too  strict  an 
adherence  to  forms  and  rules  established  under  very  differ- 
ent circumstances,  decline  to  administer  justice,  and  to  en- 
force rights,  for  which  there  is  no  other  remedy."  ( Taylor 
V.  Salmon,  4  My.  and  Cr.  141;  Walworth  v.  Holt,  4  My.  and 
Cr.  635.)  If  there  is  any  doubt  as  to  the  right  of  com- 
plainant to  enforce  the  trust,  in  the  absence  of  any  prece- 
dent involving  precisely  the  same  state  of  facts,  the  princi- 
ple, thus  forcibly  stated,  should  resolve  the  doubt  in  his 
favor. 
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It  is  further  urged,. that  it  is  a  rule  of  the  common  law, 
that  no  covenant  to  stand  seized  can  pass  a  use,  unless  the 
covenantor  has  a  seizin  of  the  estate,  at  the  time  of  enter- 
ing into  the  contract,  and,  therefore,  that  no  valid  trust 
could  arise  out  of  the  agreement  in  question,  for  the  reason 
that,  at  its  date,  Lownsdale  was  not  seized  of  the  fee.  If 
the  rule  was  ever  applicable  to  analogous  cases,  I  find  it 
has  been  modified  by  modern  decisions,  which,  under  the 
view  I  take,  it  will  not  be  necessary  to  notice  now.  The 
rule  itself  was  a  technical  one,  and  adopted  to  suit  a  condi- 
tion of  things  entirely  different  from  that  which  gave  birth 
to  this  transaction.  The  case  now  under  consideration  is, 
in  many  particulars,  sui  gerieria  and  technical  rules  resting 
upon  reasons  that  have  no  application  to  the  circumstances 
of  this  case,  ought  not  to  be  too  rigorously  applied.  Be- 
sides, under  the  donation  law,  Lownsdale  was  seized  of  an 
estate  in  fee,  if  entitled  to  a  patent  at  all,  from,  at  least, 
the  date  of  the  passage  of  the  act,  if  not  by  relation  from 
the  date  of  his  settlement.  The  terms  of  the  act  are  terms 
of  present  grant.  The  grant  was  liable  to  be  defeated  by  a 
failure  to  perform  the  conditions  subsequent,  but  it  was, 
nevertheless,  a  grant  in  prcesentL  (Cliapman  v.  School  Dist. 
No,  leial,,  Deady's,  E.  108;  DoU  v.  Meador,  16  Cal.  295, 
and  cases  cited.) 

It  is  next  insisted  that  the  agreement  of  March  10,  1852, 
is  void,  under  the  fourth  section  of  the  t>onation  Act,  and 
consequently  that  no  trust  can  arise  by  virtue  of  the  cov- 
enants therein  contained.  The  language  of  said  section  is 
as  follows:  ** Provided  further,  that  all  future  contracts,  by 
any  person  or  persons  entitled  to  the  benefit  of  this  act,  for 
the  sale  of  the  land  to  which  he  or  they  may  be  entitled 
under  this  act,  before  he  or  they  have  received  a  patent 
therefor,  shall  be  void." 

Is  this  a  '* future  contract"  "for  the  sale  of  the  land,'' 
within  the  meaning  of  this  provision?  If  not,  then,  it  does 
not  fall  within  the  inhibitions  of  the  act,  and  it  cannot  be 
void  on  that  ground.  Only  such  contracts  as  are  declared 
void  are  avoided  by  the  act.  On  the  contrary,  all  contracts 
in  relation  to  the  subject  matter  of  the  act,  not  embraced 
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in  its  language,  are  by  implication,  at  least,  recognized  as 
valid.  Congress  recognized  the  existing  condition  of  things. 
It  must  be  presumed  to  have  been  cognizant  of  the  fact  that 
land  had  been  occupied  by  settlers;  that  towns  had  been 
laid  out  and  lots  sold;  that  contracts  had  been  made  in 
numerous  instances  with  reference  to  such  lands;  that  par- 
ties were  in  possession  under  such  contracts,  and  that  there 
were  many  existing  obligations  and  equities  connected  with 
the  subject;  and  it  legislated  in  view  of  the  existing  state  of 
affairs,  and  only  sought  to  lay  down  a  rule  for  the  future, 
carefully  avoiding  any  interference  with,  or  disturbance  of, 
contracts,  or  rights,  as  they  then  stood.  The  twelfth  sec- 
tion, also,  distinctly  carries  out  the  same  policy,  by  dis- 
countenancing contracts  affecting  lands  thereafter  to  be 
settled  upon,  before  the  issuing  of  the  patent,  and  by 
strong  implication  recognizing  existing  contracts,  interests 
and  equities.  It  requires  that  those  who  shall  make  settle- 
ments after  a  certain  designated  date — giving  sufficient  time 
for  knowledge  of  the  provisions  of  the  act  to  be  brought 
home  to  the  distant  people  of  Oregon — to  make  affidavit 
that  the  land  claimed  '4s  for  their  own  use  and  cultivation; 
that  they  are  not  acting  directly  or  indirectly  as  the  agents 
for,  or  in  the  employment  of  others  in  making  such  claims, 
and  that  they  have  made  no  sale,  or  transfer,  or  any 
arrangement,  or  agreement,  for  any  sale,  transfer,  or  aliena- 
tion of  the  same,  or  by  which  the  said  land  shall  enure  to 
the  benefit  of  any  other  person." 

No  such  requirement  is  made  of  those  who  had  already 
made  settlements.  It  was  known  that  many  of  them  could 
not  make  the  affidavit;  and  the  fact  that  express  and  minute 
provisions  of  the  kind  were  carefully  made  for  future  con- 
tracts and  settlements,  without  any  such  pri3visions  respect- 
ing the  past,  is  a  recognition  by  strong  implication  of  the 
right  of  the  parties  standing  in  a  similar  position  in  respect 
to  past,  and  then  existing  transactions,  to  go  on  and  com- 
plete their  titles  for  the  benefit  of  themselves,  and  those 
interested,  according  to  their  rights  and  equities,  as  they 
then  stood.  It  seems  evident  that  it  must  have  been  con- 
templated that,  in  many  instances,  the  title  upon  possessions 
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already  commenced  would,  ultimately,  be  perfected  for  the 
benefit  of  others  than  those  to  whom  the  patent  would,  in 
fact,  issue.  It  was  but  just  that  it  should  be  so,  in  view  of 
the  condition  of  things  existing  at  the  time  of  the  passage 
of  the  act;  and  the  act  seems  to  have  been  carefully  framed 
upon  this  theory,  recognizing  by  implication  all  past  con- 
tracts and  existing  interests,  but  prohibiting  future  sales 
and  future  settlements  and  donations  for  the  benefit  of  any 
party  but  the  actual  occupant.  The  vendees  of  Lownsdale, 
Coffin  and  Chapman,  with  respect  to  the  present  donation 
made  by  the  act,  were  as  clearly  within  the  equities,  which 
dictated  the  policy,  and  therefore,  within  the  policy,  even 
if  it  be  conceded  that  they  are  not  within  the  express  terms 
of  the  donation  law,  as  they  w^ere  themselves.  The  vendees 
of  portions  of  lands  taken  up  by  larger  claimants,  and 
occupying  their  purchases  under  them,  were  as  meritorious 
claimants  on  the  bounty  of  the  Government,  as  were  their 
vendors.  ^  There  was  no  less  cogent  reason  for  recognizing 
the  equities  of  such  vendees  of  largei'  claimants,  either  in 
their  own  right,  or  through  their  vendors,  than  there  was 
for  recognizing  the  equities  of  the  larger  claimants  them- 
selves. It  would,  therefore,  have  been  contrary  to  the 
general  and  beneficent  policy  of  the  very  act  itself,  to  have 
avoided  existing  contracts  and  equities. 

The  agreement  of  March  10,  1852,  was,  it  is  true,  entered 
into  after  the  passage  of  the  Donation  Act,  but  it  is  not,  I 
think,  a  new  or  * 'future  contract"  for  **the  sale  of  the  land." 
It  is  but  the  arrangement  for  carrying  out  the  prior  contracts 
of  the  parties  to  their  completion,  and  in  strict  accordance 
with  the  terms  of  such  prior  contracts,  adopting  such 
changes  in  their  relations,  only,  as  were  required  by  the 
exigencies  of  the  Donation  Act.  By  the  contract  of  March 
30,  1849,  Lownsdale  and  Coffin  became  equally  interested 
as  owners  of  the  unsold  portion  of  the  Portland  Land 
Claim,  and  they  then  mutually  covenanted  to  make  every 
exertion  to  acquire  the  title  from  the  United  States  \o 
the  whole  six  hundred  and  forty  acres.  By  the  agreement 
of  December  13,  1849,  Chapman  was  taken  in  as  an  equal 
partner,  and  they  again  mutually   covenanted  that   "the 
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parties  shall  take  such  steps  for  obtaining  title  from  the 
Government  as  they  may  mutually  agree  upon."  No  law  had 
yet  been  passed  by  which  the  title  could  be  acquired,  and 
this,  in  the  existing  state  of  things,  is  all  they  could  provide 
for  at  the  time.  The  specific  mode  could  not  be  indicated, 
for  it  was  not  known  what  the  exigencies  of  a  law  yet  to  be 
passed  might  require;  and  they  could  only  make  the  general 
covenant,  leaving  the  details  open  for  future  arrangement 
according  to  the  occasion  as  it  should  arise.  The  Act  of 
Congress  was  finally  passed,  by  which  it  became  necessary 
for  claimants  to  present  their  claims  singly,  or  severally, 
and,  thereupon,  in  pursuance  of  their  prior  contracts,  the 
said  parties  proceeded  to  "mutually  agree"  upon  the 
"steps  for  obtaining  title  from  the  Government,"  and  these 
are  embodied  in  the  agreement  of  March  10,  1852.  They 
make  no  new  sales  or  purchases,  but  simply  provide  for 
severing  their  interests,  which  were  then  joint,  in  the  unsold 
portion  of  the  claim,  so  that  each  could  apply  for  a  patent 
for  a  specific  portion  in  his  own  name,  and  further  provide 
that  each  shall  continue  his  e£forts  to  procure  title,  as  they 
had  before  agreed,  and  when  procured,  convey  to  the 
others  according  to  their  respective  present  claims  to  the 
lots  before  sold  to,  and  held  by,  each  other;  and,  also,  to 
convey  to  their  various  joint  and  several  prior  grantees, 
the  lots  already  sold  to,  and  paid  for  by,  other  parties. 
There  was  no  new  pecuniary  consideration  to  be  received, 
or  new  pecuniary  benefit  to  be  derived,  from  the  arrange- 
ment. Its  design  was  simply  to  provide  for  carrying  out  to 
the  contemplated  result  their  former  contracts.  And  as 
far  as  this  agreement  provides  for  making  conveyances  to 
the  proper  parties,  of  all  lots  sold  by  them  jointly,  or  any 
of  them  separately,  I  have  no  doubt  that  it  but  carried  out 
the  intention  of  the  said  several  previous  contracts,  as  the 
parties  thereto  themselves  understood  and  interpreted  them. 
This  instrument,  then,  is  but  the  mutual  agreement  pro* 
vided  for  before,  for  procuring  title  for  the  benefit  of  the 
several  parties  according  to  their  supposed  equitable  inter- 
ests, as  they  existed  at  the  time.  The  arrangement  was  a 
convenient  mode  of  securing  title  in  accordance  with  the 
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exigencies  of  the  case,  to  themselves,  and  to  each  of  their 
prior  vendees,  who  had,  in  fact,  already  paid  to  them  a 
much  larger  consideration  for  the  mere  possession  than  was 
ever  demanded  by  the  United  States  for  the*  true  title  to  an 
equal  amount  of  public  lands.  Settlers  were  compelled  from 
the  circumstances  of  the  case  to  purchase  just  such  titles,  and 
trust  to  the  developments  of  time,  and  the  acts  of  the  proper 
authorities,  to  secure  titles,  or  withdraw  from  all  participation 
in  the  settlement  and  building  up  of  towns.  The  very  fact 
of  the  purchase  of  such  rights  of  property  as  existed,  and 
the  occupancy  of  the  lots  purchased,  and  building  up  of  a 
town  thereby  largely  enhanced  the  value  of  that  portion  of 
the  Portland  land  claim  which  remained  unsold,  and  which 
was  finally  patented  for  the  benefit  of  the  general  proprie- 
tors themselves;  and  good  faith,  common  honesty  and  com- 
mon justice  required  that  these  prior  sales  should  be  recog- 
nized in  this  final  arrangement  for  carrying  out  the  covenants 
of  the  prior  contracts.  It  is  not  surprising,  that  a  covenant 
for  the  benefit  of  all  prior  vendees  of  the  respective  parties 
was  inserted  in  the  agreement.  Indeed  it  would  have  been 
a  matter  of  just  surprise  if  such  a  covenant  had  not  been  in- 
serted. All  prior  vendees  of  the  parties,  under  the  circum- 
stances of  the  case  were  meritorious  claimants,  and  not 
mere  objects  of  a  gratuitous  bounty,  and  they  were  justly 
provided  for,  as  such. 

This  instrument,  then,  is  not  a  "future  contract"  "for 
the  sale  of  the  land,"  within  the  meaning  of  the  act,  but 
only  the  further  agreement  prescribing  the  details  of  the 
proceedings  for  securing  the  title  for  the  benefit  of  them- 
selves, and  of  the  other  parties,  who  had  already  purchased 
and  paid  the  full  consideration,  in  pursuance  of  the  cove- 
nants in  the  former  agreements,  as  they  themselves  under- 
stood and  interpreted  them;  and  although  there  may  have 
been  no  legal  obligation  resting  upon  the  parties  to  insert 
this  particular  covenant,  or  to  procure  the  title  for  their 
prior  vendees,  who  should  fall  within  lands  patented  to  a 
party  other  than  their  vendor,  yet  it  is  clear  that  the  agree- 
ment in  this  particular  recognizes  a  meritorious  claim,  and 
is  in  strict  accordance  with  good  morals,  and  the  natural 
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equities  of  the  case.  The  parties  to  the  contract,  ^hen  the 
title  had  been  obtained,  were  themselves  but  donees  of  the 
Government.  They  paid  no  consideration  to  the  Govern- 
ment, other  than  that  of  mere  settlement  and  improvement, 
and  the  contribution  thereby  made  to  the  development  of 
the  interests  and  material  prosperity  of  the  country.  Their 
vendees  generally,  so  far  as  they  occupied  and  improved 
the  lots  purchased,  did  as  much,  at  least,  for  the  interest  of 
the  country,  and,  in  addition,  paid  a  full  consideration  in 
money  to  the  parties  themselves.  They  were  claimants 
equally  meritorious  with  their  grantors,  and  were,  at  least, 
equally  within  the  policy,  if  not,  also,  within  the  express 
terms  of  the  Donation  Act.  The  parties  to  this  contract, 
therefore,  were  not  prohibited  from  recognizing  and  giving 
effect  to  past  contracts,  conveyances  and  transactions  re- 
specting the  land,  according  to  their  respective  merits,  and 
none  other  were  provided  for  in  this  agreement.  I  am  satis- 
fied that  it  is  not  a  future  contract  ''for  the  sale  of  the 
land,"  within  the  meaning  of  the  act. 

The  act  should,  if  necessary,  be  liberally  construed,  so 
as  to  give  effect  to  the  general  policy  implied  from  and  in- 
dicated by  its  terms  of  recognizing  the  meritorious  claims 
of  all  those  who  had  before  been  compelled,  from  the 
necessities  of  the  case,  to  occupy  and  improve  their  posses- 
sions, at  the  risk  of  finally  losing  the  results  of  their  labors 
and  expenditures.  The  various  vendees  of  the  parties  to 
this  instrument  are,  I  think,  meritorious  claimants  within 
the  policy  of  the  law,  and  not  merely  gratuitous  benefici- 
aries. The  agreement,  in  my  opinion,  is  valid,  and  it  was 
by  virtue  and  in  consequence  of  this  agreement  that  Lowns- 
dale  himself  was  enabled  to  procure  the  title.  Without  it, 
and  without  the  assent  of  his  co-parties,  he  was  not  in  a 
position  to  present  and  prove  up  his  claim  to  any  part  of 
the  land,  and,  having  enjoyed  the  full  benefit  of  the  agi-ee- 
ment,  he  ought  to  be  held  to  a  performance  of  all  the  obli- 
gations assumed  by  him  under  its  provisions. 

My  conclusion  is,  that  the  matters  set  up  in  the  cross-bill, 
and  established  by  the  evidence,  are  sufficient  to  call  for  the 
Equitable  interposition  of  this  Court,  and  to  entitle  the 
complainant  therein  to  the  equitable  relief  prayed  for. 
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Let  a  decree  be  entered  in  pursuance  of  the  prayer  of  the 
cross-bill,  and  denying  the  relief  asked  in  the  original  bill. 

Deady,  J.  I  concur  in  the  conclusion  reached  in  the 
opinion  of  the  Circuit  Judge. 

After  careful  consideration,  and  not  without  some  doubt 
and  hesitation,  I  have  become  satisfied  that  by  force  of  the 
agreement  of  March  10,  1852,  and  the  subsequent  action  of 
Lownsdale,  Coffin  and  Chapman,  under  and  in  pursuance 
of  it,  that  each  of  them  took  and  obtained  from  the  United 
States  his  separate  portion  of  the  land  claim  in  trust  for 
the  purchasers  or  their  vendees  of  any  lots  situated  therein, 
and  before  that  time  sold  by  any  or  all  of  these  parties. 

Prom  the  passage  of  the  Donation  Act — September  27, 
1850 — and  prior  thereto,  Lownsdale,  Coffin  and  Chapman 
had  occupied  and  held  this  land  claim  in  common  and  made 
sales  of  lots  throughout  the  extent  of  it;  but  on  March  10, 
1852,  by  means  of  this  agreement,  and  with  intent  to  con- 
form to  the  provisions  of  said  act  and  obtain  the  benefit 
thereof,  they  partitioned  the  claim  between  them,  so  that 
each  was  thereafter  enabled  to  proceed  for  himself  and 
notify  upon  and  obtain  a  donation  of  a  separate  parcel  of 
the  whole  tract. 

The  Donation  Act  was  a  grant  in  prcesentL  Each  of  these 
settlers — ^Lownsdale,  Coffin  and  Chapman,  was  upon  the  land 
at  the  date  of  its  passage,  and  from  that  time  is  deemed  to 
have  an  estate  in  fee  simple  in  his  donation,  subject  only  to 
be  defeated  by  a  failure  on  his  part  to  perform  the  subse- 
quent conditions  of  residence,  cultivation  and  proof  thereof. 

This  being  so,  it  follows  that  at  the  date  of  this  agree- 
ment either  of  these  parties  could  impress  a  trust  upon  his 
donation  in  favor  of  any  one.  And  even  if  it  be  considered 
that  the  settlers  acquired  no  interest  in  the  land  until  the 
partition  and  notification  before  the  Surveyor-General,  still 
each  one  liaving  acquired  his  separate  portion  of  the  com- 
mon claim  in  pursuance  and  partly  by  means  of  this  agree- 
ment, so  soon  as  he  did  so  acquire  it,  the  trust  provided  for 
in  it  became  an  executed  one,  and  might  be  enforced  by  the 
beneficiary  thereof,  although  a  mere  volunteer  from  whom 
no  meritorious  consideration  moved. 
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But  I  do  not  think  that  these  lot  holders  are  shown  or 
can  be  presumed  in  any  way  to  have  contributed  to  the 
acquisition  of  the  land  claim  from  the  United  States  by  the 
settlers.  In  the  first  place,  I  have  serious  doubts  whether 
any  one  could  acquire  title  under  the  Donation  Act  to  a  less 
quantity  of  the  public  land  than  the  smallest  legal  sub- 
division— forty  acres.  It  is  confidently  believed  that  no 
attempt  was  ever  made  to  do  so.  The  act  was  framed  and 
passed  to  meet  the  condition  and  wants  of  an  agricultural 
community  already  upon  the  land  and  in  occupancy  of  it, 
and  made  no  provision  concerning  town  sites  or  lots  as  such. 
The  only  town  in  the  territory  then  of  sufficient  im- 
portance to  be  known  to  Congress,  was  Oregon  City,  and 
this  site  was  reserved  for  the  benefit  of  a  University,  subject 
to  the  right  of  the  purchasers  of  lots  from  the  former  occu- 
pant of  the  claim,  to  have  the  same  confirmed  and  patented 
to  them  direct  (Donation  Act,  §.  11.)  But  admitting  that 
one  of  these  lots  or  blocks  might  have  been  claimed  under 
the  act  as  a  donation,  there  is  no  evidence  that  any  of  the 
persons  claiming  the  lots  in  question,  in  March,  1852,  was 
personally  residing  upon  and  cultivating  it,  as  required  by 
the  act,  and  from  the  general  and  well  known  history  of  the 
country  at  this  period,  it  is  safe  to  assume  that  none  could 
be  produced.  To  acquire  a  title  under  the  Donation  Act, 
required,  as  a  consideration,  a  servitude  of  four  years  per- 
sonal residence  upon  and  cultivation  of  the  land  claimed. 
In  March,  1852,  the  future  value  of  lots  in  Portland  was 
veiy  problematical.  The  class  of  people  who  settle  and 
build  up  new  towns  were  on  the  wing.  The  rich  gold  mines' 
lately  discovered  in  the  southern  part  of  the  State  were 
attracting  much  attention  and  measurably  depopulating 
Portland  and  the  region  round  about.  Indeed,  it  is  doubt- 
ful if  one  person  in  ten  of  the  lot  holders  of  that  day  would 
have  taken  any  lot  or  block  in  Portland  as  a  gift,  upon  the 
conditions  of  continued  and  personal  residence  and  cultiva- 
tion required  by  the  Donation  Act. 

Again,  it  is  judicially  known  to  the  Court  that,  prior  to 
the  passage  of  the  Donation  Act,  the  title  to  all  the  lands  in 
Oregon  was  in  the  United  States,  that  in  March,  1852,  no 
one  could  have  had  any  title  to  any  portion  of  this  land 
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except  under  that  act.  (Lowmdale  v.  Parrish,  21  How.  290; 
Sparrow  v.  Strong,  3  Wal.  103.)  Therefore  there  can  be 
no  presumption  that  these  lot  holders  had  any  interest  in 
the  lots  except  the  bare  possession,  or  were  in  any  condi- 
tion to  claim  them  adversely  or  in  opposition  to  the  para- 
mount occupation  and  title  of  the  settlers.  The  lot  holder 
occupied  and  claimed  under  and  in  subordination  to  the 
settler,  and  could  only  acquire  title  through  him.  In  the 
great  majority  of  instances  the  settler  were  under  written 
obligation  of  some  kind  to  make  title  to  the  lot  holder  when 
he  should  acquire  it. 

From  the  view  taken  of  the  matter,  I  do  not  deem  it 
material  to  consider  whether  the  deed  to  Marshall  is  the 
deed  of  Lownsdale  or  Coffin.  Upon  this  point  I  express 
no  opinion.  For  whether  it  be  the  deed  of  either  or  both, 
the  transaction  was  a  sale  of  their  interest  in  block  13  by 
one  of  the  parties  to  the  agreement  of  March  10,  1852,  and 
therefore  within  the  terms  of  the  trust  declared  and  pro- 
vided for  in  the  fourth  covenant  of  that  instrument. 

Neither  do  I  consider  or  decide  the  question  whether 
Coffin  became  reinvested  with  the  right  of  Marshall  in  or 
to  block  13  by  the  redelivery  to  him  of  the  Marshall  deed 
in  San  Francisco.  Upon  the  hearing  counsel  for  the  re- 
spondents in  the  cross-bill,  expressly  declared  that  they 
made  no  question  as  to  the  sufficiency  of  the  mesne  convey- 
ances from  Marshall  to  Davenport,  and  admitted,  so  far  as 
they  were  concerned,  that  the  latter  might  be  considered 
as  having  acquired  all  the  right  that  Marshall  ever  had  in 
the  premises. 

I  think  the  agreement  of  March  10,  1852,  a  valid  instru- 
ment, and  not  within  the  prohibition  contained  in  Section  4 
of  the  Donation  Act  against  ''all  future  contracts"  ''for  the 
sale  of  the  land"  granted  by  the  act.  By  its  terms  it  appears 
to  be  a  contract  concerning  the  making  of  title  to  the  par- 
cels or  lots  of  land  already  sold,  and  for  aught  that  appears 
before  the  pa&sage  of  the  Donation  Act.  But  if  this  were 
doubtful  good  policy,  it  seems  to  me,  requires  that  the  in- 
strument, as  between  the  parties  to  it  and  in  favor  of  those 
intended  to  be  benefited  by  it,  should  be  so  construed  and 
upheld. 
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Central  Pacific   Railroad    Company   v.  Dyer, 

Hurley  et  al. 

Circuit  Court,  District  of  Nevad*, 
AuausT,  1871. 

1 .  MuLTiFABioUBNKSB. — The  plaintiff,  the  Central  Pacific  Railroad  Company, 
a  corporation  created  under  the  laws  of  California,  filea  a  bill  against  a 
la^e  number  of  persons,  Trho  are  citizens  ol  the  State  of  Nevada,  to 
determine  the  estate  and  interest  claimed  by  them  in  land  in  that  State 
OYer  which  the  line  of  the  railroad  constructed  by  the  company  runs. 
In  the  bill  the  plaintiff  avers*  that  on  the  first  day  of  July,  1862,  Con- 
gress passed  an  Act  to  aid  in  the  construction  of  a  railroad  from  the 
Missouri  River  to  the  Pacific  Ocean,  and  by  its  provisions  the  plaintiff 
was  authoriaEed,  after  completing  its  road  across  the  State  of  California, 
to  extend  its  construction  through  the  Territories  of  the  United  States 
eastwardly  until  it  should  connect  with  the  road  which  the  Union  Pacific 
Railroad  Company,  a  corporation  created  by  the  same  Act,  was  author- 
ized to  construct  westwardly  from  a  designated  point  in  the  Territory  of 
Nebraska;  that,  by  the  same  Act,  the  right  of  way  was  granted  to  the 
plaintiff  through  the  public  lands  of  the  United  States  for  the  construc- 
tion of  the  road,  to  the  extent  of  two  hundred  feet  on  each  side  of  the 
track,  with  the  right  to  take  from  the  public  lands  adjacent  all  needed 
earth,  stone,  timber,  and  other  materials,  including  all  necessary  ground 
for  stations,  buildings,  work-shops,  depots,  machine-shops,  switches, 
side-tracks,  turn-t:ibles  and  water  stations  which  the  plaintiff  might 
require  for  the  use  and  maintenance  of  the  road;  that  under  the  right 
and  authority  thus  conferred,  the  plaintiff  had  laid  out  and  constructed 
a  railroad  from  the  city  of  Sacramento  to  the  eastern  line  of  the  State 
of  California,  and  from  that  line  eastwardly  in  the  Territory,  now  State 
of  Nevada,  a  distance  of  forty-seven  miles,  and  had  expended  in  the 
construction  of  this  portion  of  the  road  iu  Nevada,  more  than  two  mil- 
lions of  dollars;  that  all  the  lands  through  which  it  passes,  were  at  the 
time  of  the  passage  of  the  Act  of  Congress,  and  the  location  of  the  road, 
public  lands  of  the  United  States,  and  subject  to  the  grant  of  the  Gov- 
ernment for  the  use  of  the  railroad;  that  the  plaintiff  is  in  its  posses- 
sion, maintaining  and  using  it  in  the  transporta'ion  of  passengers, 
freight  and  the  mails  of  the  United  States;  that  the  plaintiff  has  erected 
near  the  line  of  the  road  and  within  two  hundred  feet  of  the  track  on 
either  sid**,  at  convenient  places  and  points,  divers  work-shops,  machine- 
shops,  side-tracks,  turn-tables,  water  stations  and  depots;  and  has  made 
various  excavations  and  taken  wood,  stone,  earth  and  other  material, 
and  has  used  the  same  in  the  construction  of  the  road;  that  the  defend- 
ants claim  and  each  of  them  claims  to  own  some  estate  or  interest  in  tha 
laud  over  which  the  road  passes  and  upon  which  the  track  is  laid,  and 
in  the  public  lands  adjacent  thereto,  and  the  portions  upon  which  tha 
42 
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work-shops,  side-tracks,  turn-tables  and  switches  have  been  constracted, 
and  the  stations  and  depots  have  been  established,  adverse  to  the  interest 
and  title  of  the  plaintiff,  which  estate  and  interest  they  claim,  and  each 
of  the  defendants  claims  to  have  acquired  by  purchase  from  the  Got- 
emment  of  the  United  States,  subsequent  to  the  grant  to  the  plaintiff; 
and  that  they  claim  the  land  over  which  the  road  passes,  and  their  estate 
and  interest  in  the  same,  in  distinct  parcels  or  quantities;  but  that  the 
particular  quantities  claimed  by  each  are  unknown  to  the  plaintiff;  that 
they  threaten  and  intend  to  bring  distinct  actions  at  law,  based  solely 
upon  such  pretended  purchases,  to  recover  damages  from  the  plaintiff, 
for  alleged  trespasses  upon  and  injuries  to  the  property,  and  thus  to 
involve  the  plaintiff  in  a  multitude  of  suits;  and  that  the  estate  and 
interest  claimed  by  the  defendants  and  each  of  them  are  invalid  and 
subordinate  to  the  grant  to  the  plaintiff,  and  the  rights  the  grant  con- 
ferred: Heldt  on  demurrer,  that  the  bill  was  not  subject  to  the  objection 
of  being  multifarious  because  it  averred  that  the  defendants  claimed 
separate  and  distinct  parcels,  all  of  them  being  alike  interested  in  defeat- 
ing the  claim  of  prior  right  to  the  land  made  by  the  plaintiff  under  the 
grant  of  the  Government.    The  determination  of  the  principal  ques- 
tion involved,  equally  concerned  all  of  the  defendants. 
2.  Action  to  Dktbbmimb  Advbbsb  Claim. — A  statute  of  the  State  of  Nevada 
declares  that  an  "action  may  be  brought  by  any  person  in  possession,  by 
himself  or  tenant,  of  real  property,  against  any  person  who  claims  an 
estate  or  interest  therein  adverse  to  him,  for  the  purpose  of  determining 
such  adverse  claim,  estate  or  interest."    The  term   '* action'*  in  that 
State  includes  not  merely  proceedings  at  law,  but  suits  for  equitable 
relief:    Held^  that  the  statute  enlarges  the  class  of  cases  in  which  the 
jurisdiction  of  equity  was  formerly  exercised  in  quieting  the  title  and 
possession  of  real  property.    It  dispenses  with  the  necessity  of  the  pre- 
vious establishment  of  the  right  of  the  plaintiff  by  repeated  judgments 
in  his  favor  in  actions  at  law;  and  to  that  extent  it  confers  upon  the  pofi- 
sesBor  of  real  property  a  new  right,  which  enables  him,  without  the  deUy 
of  previous  proceedings  at  law,  to  draw  to  himself  all  outstanding  in- 
ferior claims.    That  right  the  National  Courts  will  enforce  in  the  same 
manner  in  which  they  will  enforce  other  equitable  rights  of  parties. 

3.  Bight  op  Wat. — Statute  Constbubd. — The  grant  of  the  right  of  way  to 

the  plaintiff  through  the  public  lands  of  the  United  States,  made  bj 
the  second  section  of  the  Act  of  Congress  of  July  1,  1862,  was  a  present 
grant,  operating  immediately  upon  the  passage  of  the  act,  without  resex^ 
vation  or  exception,  and  was  subject  to  no  conditions  except  those  which 
were  subsequent,  or  necessarily  such  as  that  the  road  should  \hs  constructed 
within  the  period  specified,  and  be  afterwards  maintained  and  used  for 
the  purposes  designated.  All  acquisitions  of  land  over  which  this  rigbt 
of  way  was  thus  granted,  made  subsequent  to  the  passage  of  the  act, 
were  subject  to  the  exercise  of  this  right. 

4.  Idem. — The  reservations  and  exceptions  found  in  the  third  section  of  the 

above  act  apply  only  to  the  grants  of  the  land  therein  mentioned,  and 
do  not  apply  to  the  grant  of  the  right  of  way  made  in  the  second 
section. 
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5.  Idem.— The  proyision  of  the  seventh  section  of  the  above  act  requiring 
the  plaintiff,  within  two  years,  to  designate  the  general  route  of  the  road 
as  near  as  might  be,  and  file  a  map  of  the  same  in  the  Department  of 
the  Interior,  did  not  affect  the  grant  of  the  right  of  way ;  it  only  fur- 
nished the  means  by  which  the  Secretary  could  withdraw  the  lands  within 
a  specified  distance  of  such  designated  route  from  preemption,  private 
entry  and  sale. 

Before  Mr.  Justice  Field,  and  Hillyer,  District  Judge. 

This  was  a  bill  to  quiet  the  title  of  the  plaintiff  to  a  por- 
tion of  the  land  granted  to  it  by  Congress  in  the  Territory, 
now  State  of  Nevada,  as  a  right  of  way  for  the  construction 
of  its  railroad. 

The  plaintiff  was  incorporated  by  the  State  of  California 
in  June,  1861.  On  the  first  day  of  July,  1862,  Congress 
passed  an  act  incoiporating  the  Union  Pacific  Bailroad 
Company  (12  Stats.  489),  entitled  "An  Act  to  aid  in  the 
construction  of  a  Bailroad  and  Telegraph  Line  from  the 
Missouri  River  to  the  Pacific  Ocean,  and  to  secure  to  the 
Government  the  use  of  the  same  for  Postal,  Military,  and 
other  purposes." 

The  following  are  the  second,  third  and  seventh  sections 
of  the  act: 

"Sec.  2.  And  it  is  further  enacted.  That  the  right  of  way 
through  the  public  lands  be,  and  the  same  is  hereby  granted 
to  said  company  for  the  construction  of  the  said  railroad 
and  telegraph  line;  and  the  right,  power  and  authority  is 
hereby  given  to  said  company  to  take  from  the  public  lands 
adjacent  to  the  line  of  said  road,  earth,  stone,  timber  and 
other  materials  for  the  construction  thereof;  said  right  of 
way  is  granted  to  said  railroad  to  the  extent  of  two  hun- 
dred feet  in  width  on  each  side  of  said  railroad  where  it 
may  pass  over  the  public  lands,  including  all  necessary 
grounds  for  stations,  buildings,  workshops,  and  depots, 
machine-shops,  switches,  side-tracks,  turn-tables,  and  water 
stations.  The  United  States  shall  extinguish  as  rapidly  as 
may  be,  the  Indian  titles  to  all  lands  falling  under  the  opera- 
tion of  this  act,  and  required  for  the  said  right  of  way  and 
grants  hereinafter  made. 

"Seo.  3.     And  be  it  further  enacted.  That  there  be,  and 
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is  hereby,  granted  to  the  said  companj,  for  the  purpose  of 
aiding  in  the  construction  of  said  railroad  and  telegraph 
line,  and  to  secure  the  safe  and  speedy  transportation  of  the 
mails,  troops,  munitions  of  war,  and  public  stores  thereon, 
every  alternate  section  of  public  land,  designated  by  odd 
numbers,  to  the  amount  of  five  alternate  sections  per  mile 
on  each  side  of  said  railroad,  on  the  line  thereof^  and  within 
the  limits  of  ten  miles  on  each  side  of  said  road,  not  sold, 
reserved,  or  otherwise  disposed  of  by  the  United  States, 
and  to  which  a  preemption  or  homestead  claim  may  not 
have  attached,  at  the  time  the  line  of  said  road  is  definitely 
fixed;  provided,  that  all  mineral  lands  shall  be  excepted 
from  operations  of  this  act;  but  where  the  same  shall  con- 
tain timber,  the  timber  thereon  is  hereby  granted  to  said 
company.  And  aU  such  lands,  so  granted  by  this  section, 
which  shall  not  be  sold  or  disposed  of  by  said  company 
within  three  years  after  the  entire  road  shall  have  been  com- 
pleted, shall  be  subject  to  settlement  and  preemption,  like 
other  lands,  at  a  price  not  exceeding  one  dollar  and  twenty- 
five  cents  per  acre,  to  be  paid  to  said  company. 

''Sec.  7.  And  be  it  further  enacted.  That  said  company 
shall  file  their  assent  to  this  act,  under  the  seal  of  said  com- 
pany, in  the  Department  of  the  Interior,  within  one  year 
after  the  passage  of  this  act,  and  shall  complete  said  rail- 
road and  telegraph  from  the  point  of  beginning,  as  herein 
provided,  to  the  western  boundary  of  Nevada  Territory, 
before  the  first  day  of  July,  one  thousand  eight  hundred 
and  seventy-four;  provided,  that  within  two  years  after  the 
passage  of  this  Act,  said  company  shall  designate  the  general 
route  of  said  road,  as  near  as  may  be,  and  shall  file  a  map 
of  the  same  in  the  Department  of  the  Interior,  whereupon 
the  Secretary  of  the  Interior  shall  cause  the  lands  within 
fifteen  miles  of  said  designated  route  or  routes  to  be  with- 
drawn from  preemption,  private  entry,  and  sale;  and  when 
any  portion  of  said  route  shall  be  finally  located,  the  Secre- 
tary of  the  Interior  shall  cause  the  sai^  lands  hereinbefore 
granted,  to  be  surveyed  and  set  off  as  fast  as  may  be  necas- 
sary  for  the  purposes  herein  named;  provided,  that  in  fixing 
the  point  of  connection  of  the  main  trunk  with  the  eastern 
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connections  it  shall  be  fixed  at  the  most  practicable  point 
for  the  construction  of  the  Iowa  and  Missouri  branches,  as 
hereinafter  provided." 

The  ninth  section  authorized  the  plaintiff  "  to  construct  a 
railroad  and  telegraph  line  from  the  Pacific  coast,  at  or  near 
San  Francisco  or  the  navigable  waters  of  the  Sacramento 
river,  to  the  eastern  boundary  of  California,  upon  the  same 
terms  and  conditions  in  all  respects^  as  were  contained  in 
the  Act  for  the  construction  of  the  Union  Pacific  railroad 
and  telegraph  line,  and  to  meet  and  connect  with  said  rail- 
road  and  telegraph  line  on  the  eastern  boundary. 

The  tenth  section  authorized  the  plaintiff,  after  complet- 
ing its  road  across  the  State  of  California,  "  to  continue  the 
construction  of  said  railroad  and  telegraph  through  the 
territories  of  the  United  States  to  the  Missouri  river,  in- 
cluding the  branch  roads  specified"  in  the  act,  upon  the 
routes  therein  indicated,  on  the  terms  and  conditions  pro- 
vided in  the  act  in  relation  to  the  Union  Pacific  Railroad 
Company,  until  said  roads  should  meet  and  connect,  and 
the  whole  line  of  said  railroad  and  branches  and  telegraph 
was  completed. 

On  the  second  of  July,  1864,  Congress  passed  an  act  to 
amend  the  act  of  July  1,  1862,  by  increasing  the  grant  of 
alternate  sections  made  in  the  Act  of  1862,  from  five  to  ten, 
and  extending  the  limits  within  which  the  sections  were  to 
be  selected  to  twenty  miles  on  each  side  of  the  road,  and 
by  extending  the  distance  from  the  designated  route  of  the 
road  within  which  lands  were  to  be  withdrawn  from  pre- 
emption, private  entry  and  sale  by  the  seventh  section  of 
the  Act  of  1862,  from  fifteen  to  twenty-five  miles.  (13  Stats. 
358.) 

The  defendants  demurred  to  the  bill  of  complaint  for  the 
want  of  equity,  and  for  misjoinder  of  defendants.  The 
latter  point  was  argued  on  the  ground  that  the  bill  averred 
that  the  defendants  claimed  separate  and  distinct  parcels  of 
land  under  separate  purchases  made  by  them. 

All  other  matters  are  sufficiently  stated  in  the  opinion. 

Thomas  H,  Williams,  for  defendants. 
Sunderland  dt  Wood,  for  plaintiff. 
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Mr.  Justice  Field.  The  plaintiff,  tbe  Central  Pacific 
Bailroad  Company,  a  corporation  created  under  the  laws  of 
California,  brings  the  present  suit  against  a  large  number 
of  persons,  who  are  citizens  of  the  State  of  Nevada,  to  de- 
termine the  estate  and  interest  claimed  by  them  in  the  land 
over  which  the  line  of  the  railroad  constructed  by  the  con- 
pany  runs,  between  the  boundary  of  Nevada  and  the  Big 
Bend  of  Truckee  Biver  in  that  State. 

The  plaintiff  was  incorporated  in  June,  1861,  for  the  pur- 
pose of  constructing  and  maintaining  a  railroad  from  the 
city  of  Sacramento,  in  California,  to  the  eastern  line  of  the 
State,  where  that  line  crosses  the  Truckee  river,  and  to 
form  a  continuous  railroad  connection  between  the  naviga- 
ble waters  of  the  Sacramento  river  and  the  Missouri  river, 
and  for  that  purpose  to  construct  and  maintain  a  railroad 
through  the  then  Territory,  now  State  of  Nevada,  and 
other  territories  lying  between  California  and  the  Missouri 
river. 

On  the  first  of  July,  1862,  Congress  passed  an  act  to  aid 
in  the  construction  of  a  railroad  from  the  Missouri  river  to 
the  Pacific  Ocean,  and  by  its  provisions  the  plaintiff  was 
authorized,  after  completing  its  road  across  the  State  of 
California,  to  extend  its  construction  through  the  territories 
of  the  United  States  eastwardly  until  it  should  connect  with 
the  road  which  the  Union  Pacific  Bailroad  Company,  a  cor- 
poration created  by  the  same  Act,  was  authorized  to  con- 
struct westwardly  from  a  designated  point  in  the  Territory 
of  Nebraska. 

By  this  Act,  the  right  of  way  was  also  granted  the  plain- 
iff  through  the  public  lands  of  the  United  States  for  the 
construction  of  the  road,  to  the  extent  of  two  hundred  feet 
on  each  side  of  the  track,  with  the  right  to  take  from  the 
public  lands  adjacent  all  needed  earth,  stone,  timber,  and 
other  materials.  The  right  of  way  included  all  neeessaiy 
ground  for  stations,  buildings,  work-shops,  depots,  machine- 
shops,  switches,  side-tracks,  turn-tables  and  water-stations 
which  the  plaintiff  might  require  for  the  use  and  mainten- 
ance of  the  road. 
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Under  the  right  and  authority  thus  conferred  by  the 
legislation  of  the  State  and  of  the  United  States,  the  plaintiff 
has  not  only  laid  oat  and  constructed  a  railroad  from  the 
city  of  Sacramento  to  the  eastern  line  of  the  State  of  Oali- 
f  omiay  but  has  extended  the  road  through  the  State  of  Ne> 
vada  and  the  Territory  of  Utah  to  its  connection  with  the 
road  of  the  Union  Pacific  Railroad  Company — thus  forming 
a  completed  road  between  the  navigable  waters  of  the  Sac- 
ramento river  and  the  Missouri  river.  This  we  know  as 
matter  of  history.  The  bill  of  complaint,  however,  only 
alleges,  in  addition  to  the  construction  of  the  road  across 
the  State  of  California,  that  the  plaintiff  has  laid  out  and 
constructed  the  road  from  the  eastern  line  of  that  State 
where  it  crosses  the  Truckee  river,  eastwardly,  in  the  State 
of  Nevada,  along  that  river  to  what  is  known  as  the  ''Big 
Send "  thereof,  a  distance  of  forty-seven  miles.  With  re- 
spect to  this  position  of  the  road  in  the  State  of  Nevada, 
the  bill  avers,  in  substance,  that  the  plaintiff  has  expended 
in  its  construction  more  than  two  millions  of  dollars;,  that 
all  the  lauds  through  which  it  passes  were,  at  the  time  of 
the  passage  of  the  Act  of  Congress,  and  the  location  of  the 
road,  public  lands  of  the  United  States,  and  subject  to  the 
grant  of  the  Government  for  the  use  of  the  railroad;  that 
the  plaintiff  is  in  its  possession,  maintaining  and  using  it  in 
the  transportation  of  passengers,  freight  and  the  mails  of 
the  United  States;  that  the  plaintiff  has  erected  near  the 
line  of  the  road  and  within  two  hundred  feet  of  the  track 
on  either  side,  at  convenient  places  and  points,  divers  work- 
shops, machine-shops,  side-tracks,  and  turn-tables,  water 
stations  and  depots;  and  has  made  various  excavations  and 
taken  wood,  stone,  earth  and  other  material,  and  has  used 
the  same  in  the  construction  of  the  road;  that  the  defend- 
ants claim,  and  each  of  them  claims,  to  own  some  estate  or 
interest  in  the  land  over  which  the  road  passes  and  upon 
which  the  track  is  laid,  and  in  the  public  lands  adjacent 
thereto,  and  the  portions  upon  which  the  work-shops,  side- 
tracks, turn-tables  and  switches  have  been  constructed  and 
the  stations  and  depots  have  been  established,  adverse  to 
the  interest  and  title  of  the  plaintiff,  which  estate  and  inter- 
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est  they  claim,  and  each  of  the  defeudants  claims,  to  have 
acquired  by  purchase  from  the  Goyemmeiit  of  the  United 
States,  subsequent  to  tlie  grant  to  the  plaintijQP. 

The  bill  further  avers,  upon  information  and  belief,  that 
the  defendants  claim  the  land  over  which  the  road  passes, 
and  their  estate  and  interest  in  the  same,  in  distinct  parcels 
or  quantities,  but  that  the  particular  quantities  claimed  by 
each  are  unknown  to  the  plaintiff;  that  they  threaten  and 
intend  to  bring  distinct  actions  at  law,  based  solely  upon 
such  pretended  purchases,  to  recover  damages  from  the 
plaintiff,  for  alleged  trespasses  upon  and  injuries  to  the 
property,  and  thus  to  involve  the  plaintiff  in  a  multitude  of 
suits. 

The  bill  further  avers  that  the  estate  and  interest  claimed 
by  the  defendants  and  each  of  them  are  invalid  and  subor- 
dinate to  the  grant  to  the  plaintiff,  and  the  right-s  the  grant 
conferred;  and  concludes  with  a  prayer  that  the  defendants 
may  be  required  to  set  out  the  estate  and  interest  claimed; 
that  the  same  may  be  decreed  invalid  and  subordinate  to 
the  right  and  title  of  the  plaintiff;  and  that  the  defendants 
may  be  enjoined  from  setting  up  or  asserting  any  right, 
estate  or  interest  in  the  said  lands,  and  from  bringing  any 
action  for  damages  by  reason  of  the  construction  of  the 
road  and  the  excavations  within  two  hundred  feet  of  the 
track,  and  the  construction  of  the  buildiugs  and  other  works 
of  the  company;  and  for  such  further  and  other  relief  as  the 
nature  of  the  case  may  require. 

The  suit  is  evidently  founded  upon  a  statute  of  the  State 
of  Nevada,  which  declares  that  "an  action  may  be  brought 
by  any  person  in  possession,  by  himseU  or  tenant,  of  real 
property,  against  any  person  who  claims  an  estate  or  in- 
terest therein  adverse  to  him,  for  the  purpose  of  determin- 
ing such  adverse  claim,  estate  or  interest."  (Act  of  March 
8th,  1869,  regulating  proceedings  in  civil  cases.  Section 
256.)  The  term  "action"  in  that  State  includes  not  merely 
proceedings  at  law,  but  suits  for  equitable  relief.  It  is  for 
relief  of  that  character  that  the  present  bill  is  filed. 

The  bill  is  in  substance  a  bill  of  peace — its  object  being 
to  quiet  the  title  of  the  plaintiff,  and  to  prevent  harassing 
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and  expensive  litigation  from  a  multiplicity  of  suits.  The 
jurisdiction  of  equity  to  afford  relief  in  such  cases  is  un- 
doubted. The  statute,  it  is  true,  enlarges  the  classes  of  cases 
in  which  the  jurisdiction  was  formerly  exercised  in  quieting 
the  title  and  possession  of  real  property.  It  dispenses  with 
the  necessity  of  the  previous  establishment  of  the  right  of 
the  plaintiff  by  repeated  judgments  in  his  favor  in  actions 
at  law.  {CuHia  v.  Sutter,  15  Cal.  259;  Stark  v.  Starr,  6 
Wall.  409.)  To  that  extent  it  confers  upon  the  possessor 
of  real  property  a  new  right,  one  which  enables  him,  with- 
out the  delay  of  previous  proceedings  at  law,  to  draw  to 
himself  all  outstanding  inferior  claims.  That  right  the 
National  Courts  will  enforce  in  the  same  manner  in  which 
they  will  enforce  other  equitable  rights  of  parties.  This 
was  held  in  Clark  v.  Smith  (13  Peters,  203),  where  the  bill 
was  filed  to  enforce  an  Act  of  Kentucky,  which  authorized  a 
person  having  both  the  title  and  possession  of  land  to  insti- 
tute a  suit  against  any  other  person  setting  up  a  claim  to 
the  property,  and  provided  that  if  the  plaintiff  established 
his  title,  the  defendant  should  be  decreed  to  release  his 
claim,  and  pay  the  costs  of  the  complainant,  unless  by  his 
answer  he  disclaimed  all  title  to  the  premises,  and  offered 
to  release  to  the  complainant.  "The  State  Legislature" 
said  the  Court,  "have  no  authority  to  prescribe  the  forms 
and  modes  of  proceeding  in  the  Courts  of  the  United  States, 
but  having  created  a  right,  and  at  the  same  time  prescribed 
the  remedy  to  enforce  it,  if  the  remedy  prescribed  is  sub- 
stantially consistent  with  the  ordinary  modes  of  proceedings 
on  the  chancery  side  of  the  Federal  Courts,  no  reason  exists 
why  it  should  not  be  pursued  in  the  same  form  as  it  is  in 
the  State  Courts;  on  the  contrary,  propriety  and  con- 
venience suggest  that  the  practice  should  not  materially 
differ  when  titles  to  lands  are  the  subjects  of  investiga- 
tion." 

The  jurisdiction  would  therefore  exist  in  the  present  case 
if  there  were  only  one  defendant  asserting  an  interest  or  es- 
tate adverse  to  the  plaintiff,  but  the  fact  that  there  are 
numerous  defendants  claiming  distinct  and  separate  parcels 
by  a  similar  title,  and  threatening  distinct  actions  for  in- 
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juries  to  their  respective  parcels,  furnishes  a  further  groand 
for  entertaining  the  bill.  A  Court  of  Equity  will  always  in- 
terfere to  prevent  a  multiplicity  of  suits,  when  the  rights  of 
the  parties  can  be  fairly  determined  by  a  single  proceeding. 
(Cretos  V.  Burcham^  1  Black  352.) 

The  objection  taken  by  demurrer,  that  the  defendants  are 
improperly  joined,  or  more  correctly  speaking,  that  the  bill 
is  multifarious,  because  it  is  averred  therein  that  the  de- 
fendants claim  separate  and  distinct  parcels,  is  not  well 
taken.  The  bill  alleges  that  the  rights  of  the  plaintiff  come 
from  the  Act  of  Congress,  and  that  the  interests  claimed  by 
defendants  come  from  pretended  subsequent  purchases  from 
the  Government.  The  plaintiff  asserts  that  upon  the  pas- 
sage of  the  Act,  the  lands  through  which  the  road  passes 
were  public  lands,  subject  to  the  disposal  of  the  United 
States  for  the  purposes  of  the  railroad.  The  principal  ques- 
tion therefore,  involved,  upon  the  allegations  of  the  bill,  is 
when  did  the  grant  to  the  plaintiff  take  effect?  and  its  de- 
termination equally  concerns  all  the  defendants.  If  the 
grant  took  effect  immediately,  the  subsequent  purchases 
from  the  Government  must  necessarily  have  taken  the  lands 
held  by  them  in  subordination  to  the  rights  which  it  con- 
ferred. They  are  all  in  consequences  alike  interested  in  de- 
feating any  pretentions  of  this  kind. 

In  Maycyr  of  York  v.  Pilkington  (1  Atk.  282)  the  plaintiff 
claimed  the  sole  right  of  fishery  in  the  river  Ouse,  and 
brought  a  bill  to  quiet  the  right  against  several  riparian 
proprietors  on  the  river  claiming  distinct  rights.  It  was 
objected  that  the  defendants  ought  to  be  considered  as  dis- 
tinct trespassers;  that  there  was  no  general  right  to  be  es- 
tablished against  them;  and  that  there  was  no  privitj'  be- 
tween them  and  the  plaintiff.  But  Lord  Hardwick  sustained 
the  bill,  observing  that  the  question  was  whether  the 
plaintiff  had  a  general  right  to  the  sole  fishery  which  ex- 
tended to  all  the  defendants,  and  that  the  defendants  were 
not  precluded  from  taking  advantage  of  their  several  ex- 
emptions or  distinct  rights. 

In  Gaines  v.  Chew  (2  How.  640)  the  bill  was  filed  to  set 
aside  a  will,   and  made  the  executors  and  all  persons  who 
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had  come  into  possession  of  the  property  of  the  alleged  tes- 
tator by  purchase  or  otherwise,  parties.  The  purchases 
were  made  at  different  times  and  for  different  parcels  of  the 
property.  To  the  objection  that  there  was  misjoinder  or 
multifariousness  in  the  bill  in  making  the  defendants  par- 
ties, the  Court  said  that  the  main  ground  of  defense,  the 
validity  of  the  will  attacked  and  the  proceedings  under  it 
was  common  to  all;  that  their  interests  might  be  of  greater 
or  less  extent,  but  that  constituted  a  difference  in  degree 
only,  and  not  in  principle;  that  in  every  fact  which  went  to 
impair  or  establish  the  authority  of  the  executors,  the  de- 
fendants were  alike  interested,  and  that  the  bill  avoided 
multiplicity  of  suits  without  subjecting  the  defendants  to 
inconvenience  or  unreasonable  expense.  The  objection 
was  therefore  overruled.  In  considering  the  subject  of 
multifariousness,  the  Court  cited  the  language  of  Lord  Cot- 
tenham  in  CampbeU  v.  Mackay  (1  Mylne  &  Craig,  603),  that 
**to  lay  down  a  rule  applicable  universally,  or  to  say  what 
constituted  multifariousness  as  an  abstract  proposition,  is 
upon  the  autiiorities  utterly  impossible."  and  observed  that 
"every  case  must  be  governed  by  its  own  circumstances; 
and  as  these  are  as  diversified  as  the  names  of  the  parties, 
the  Court  must  exercise  a  sound  discretion  on  the  subject. 
Whilst  parties  should  not  be  subjected  to  expense  and  in- 
convenience in  litigating  matters  in  which  they  have  no  in- 
terest, multiplicity  of  suits  should  be  avoided  by  uniting  in 
one  bill  all  who  have  an  interest  in  the  principal  matter  in 
controversy,  though  the  interests  may  have  arisen  under 
distinct  contracts." 

As  already  intimated,  the  real  question  presented  by  the 
case  is,  when  did  the  right  of  way  to  the  extent  of  two  hun- 
dred feet  on  each  side  of  the  road,  vest,  under  the  Act  of 
Congress,  in  the  plaintiff?  The  defendants  contend  that  the 
grant  of  the  right  of  way  was  subject  to  the  same  limitation 
which  is  prescribed  by  the  Act  to  grants  of  the  alternate 
sections,  namely,  that  the  land  designated  was  not  reserved 
or  otherwise  disposed  of  by  the  United  States,  or  that  a 
preemption  or  homestead  claim  had  not  attached  to  it  at 
the  time  the  line  of  the  road  was  definitely  fixed;  and  hence 
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it  is  argued  that  the  bill,  in  averring  that  the  defendants' 
claim,  by  purchases  made  from  the  Government  subsequent 
to  the  passage  of  the  Act  of  Congress,  does  not  negative 
all  possible  right  in  them,  as  they  may  still  have  acquired 
their  interests  before  the  definite  location  of  the  road. 

The  construction  for  which  the  defendants  thus  contend 
is  clearly  incorrect.  The  grant  of  the  right  of  way  is  a 
present  grant,  operating  immediately  upon  the  passage  of 
the  Act,  without  reservation  or  exception,  and  is  subject  to 
no  conditions  except  those  which  are  subsequent,  or  neces- 
sarily implied,  such  as  that  the  road  shall  be  constructed 
within  the  period  specified,  and  be  afterward  maintained 
jand  used  for  the  purposes  designated.  All  acquisitions  of 
land  over  which  this  right  of  way  was  thus  granted,  made 
subsequent  to  the  passage  of  the  Act,  were  necessarily  sub- 
ject to  the  exercise  of  this  right.  The  reservations  and 
exceptions  found  in  the  third  section,  apply  only  to  the 
grants  of  land  therein  mentioned,  and  do  not  apply  to  the 
grant  of  the  right  of  way  made  in  the  second  section. 

The  provision  of  the  seventh  section  requiring  the  plaintiff, 
within  two  years,  to  designate  the  general  route  of  the  road 
as  near  as  might  be,  and  file  a  map  of  the  same  in  the  De- 
partment of  the  Interior,  in  no  respect  affected  the  grant 
of  the  right  of  way;  it  only  furnished  the  means  by  which 
the  Secretary  could  withdraw  the  lands  within  a  specified 
distance  of  such  designated  route  from  preemption,  private 
entry  and  sale. 

It  follows  that  the  objection  to  the  bill  founded  upon  this 
construction  of  the  Act  falls  to  the  ground. 

The  demurrer  must,  theiefore,  be  overruled,  and  the 
defendants  be  required  to  answer  the  bill  by  the  rule-day  in 
November  next. 

Ordered  accordingly. 
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J  OHN  B.  Montgomery  v.  Thomas  P.  Bevans  et  al. 

Circuit  Court,  District  of  Califobota, 
August  26,  1871. 

1.  ALGAiiDE  Gbants. — An  Alcalde  of  the  Pueblo  of  San  Francisco,  in  1846, 

had  no  authority  to  revoke  a  grant  once  made  by  him  and  delivered,  or 
to  mutilate  its  record.  A  mutilation  of  a  record  by  him  did  not  operate 
to  divest  a  title  already  passed  to  the  grantee. 

2.  Absxncs.—  Pbksumption  of   Death.— When   a  party  has  been    absent 

seven  years  without  being  heard  of,  the  presumption  of  law  then  arises 
that  he  is  dead.  But  when  a  party  is  once  shown  to  be  alive,  the  pre- 
sumption of  law  is  that  he  continues  alive  until  his  death  is  proved,  or 
the  rule  of  law  applies  by  which  such  death  is  presumed  to  have  occur- 
red, that  is,  at  the  end  of  seven  years.  This  presumption  of  life  is  re- 
ceived in  the  absence  of  any  countervailing  testimony,  as  conclusive  of 
the  fact  establishing  it  for  the  purpose  of  determining  the  rights  of 
parties  as  fully  as  the  most  positive  proof.  The  only  exception  to  the 
operation  of  this  presumption  is  when  it  conflicts  with  the  presumption 
of  innocence,  in  which  case  the  latter  prevails. 

3.  Life  Presumptions. — The  presumption  of  the  continuance  of  life  rebut- 

ted in  this  case  by  evidence  tending  to  show  that  the  absent  party  met 
his  death  soon  after  his  disappearance. 

4.  Obamt  to  Fabtt  Deceased. — A  grant  of  land  in  the  Pueblo  of  Ban 

Francisco,  by  an  Alcalde  in  1846  to  a  person  deceased,  was  void. 

5.  Bam  Fbj^hcisco  Title  to  Pueblo  Lakds. — The  city  of  Gan  Francisco 

presented  her  claim  for  confirmation  to  the  Board  of  Laud  Commissiou- 
ers  created  under  the  act  of  Congress  of  March  3,  1851 ;  the  Board  con- 
firmed the  claim  to  a  portion  of  the  land,  and  rejected  it  for  the  balance; 
an  appeal  was  taken  by  the  city  from  this  decision  to  the  District  Court 
of  the  United  States;  the  case  was  then  transferred  to  the  Circuit  Court 
of  the  United  States  for  the  district  of  California;  and  by  that  Court  a 
decree  was  rendered  May  18,  1865,  confirming  the  claim  of  the  city  to 
four  square  leagues  of  land,  subject  to  certain  reservations  and  excep- 
tions therein  mentioned.  From  this  decree  an  appeal  was  taken  to  the 
Supreme  Court  of  the  United  States,  and  whilst  the  case  was  pending 
there.  Congress  passed  the  Act  of  March  8,  1866,  *'to  quiet  the  title  to 
certain  lands  within  the  corporate  limits  of  the  city  of  San  Francisco," 
by  which  act  all  the  right  and  title  of  the  United  States,  to  the  land 
situated  within  the  corporate  limits  of  the  city,  confirmed  by  the  decree 
of  the  Circuit  Court,  were  relinquibhed  and  granted  to  the  city,  and  the 
claim  of  the  city  to  the  land  was  confirmed,  subject,  however,  to  the 
reservations  and  exceptions  designated  in  the  decree,  and  upon  certain 
trusts  as  to  the  disposition  of  the  land:  Ileld,  That  by  this  act  the  Gov- 
ernment determined  the  conditions  upon  which  the  claim  of  the  city 
should  be  recognized  and  confirmed,  and  that  the  title  of  the  city,  there- 
fore, rests  upon  the  decree  of  the  Circuit  Court,  as  modified  by  the  Act 
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of  Congress — that  is,  her  title  is  that  which  is  recognized  and  estab- 
lished by  the  decree  as  thus  modified.  The  decree  most  be  r^l  pre- 
cisely as  if  the  conditions  prescribed  in  the  Act  of  Congress  had  been 
inserted  in  the  decree  by  the  Conrt. 

6.  Idicm. — Chaeactbb  or  Titlb. — The  claim  of  the  city  of  San  Francisco, 

as  successor  of  the  Pueblo,  to  her  municipal  lands,  was  founded  upon 
the  general  laws  of  Mexico,  by  which  pueblos,  or  towns,  once  established 
and  officially  recognized,  were  entitled  for  their  benefit,  and  ibe  benefit 
of  their  inhabitants,  to  the  use  of  lands  embracing  the  site  of  such 
pueblos,  or  towns,  and  of  adjoining  lands  within  certain  limits.  No 
assignment  of  these  lands  having  been  made  to  the  pueblo  under  the 
former  Government,  the  claim  or  right  of  the  city  was  an  imperfect  one, 
requiring  recognition  and  confirmation  in  the  mode  prescribed  by  Con- 
gress, like  other  claims  to  property  of  an  imperfect  character  derived 
from  Spanish  or  Mexican  authorities. 

7.  Idem. — Gbant  undbb  Act  of  Conqbess,  1864. — By  the  fifth  section  of 
the  Act  of  Congress  of  July  1,  1864,  *'  to  expedite  the  settlement  of  titles 
to  lands  in  the  State  of  California,"  all  the  right  and  title  of  the  United 
States  to  the  lands  within  the  limits  of  the  city,  as  defined  by  its  charter 
of  1851,  were  granted  to  the  city  for  the  uses  and  purposes  specified  in 
the  Van  Ness  Ordinance,  subject  to  certain  exceptions  designated.  These 
exceptions  consisted  of  all  sites  or  other  parcels  of  land  which  had  been, 
or  were  then,  occupied  by  the  United  States  for  military,  naval,  or  other 
public  uses,  or  such  other  sites  or  parcels  as  might  thereafter  be  desig- 
nated by  the  President  within  one  year  after  the  rendition  to  the  General 
Land  Office  by  the  Surveyor-General  of  an  approved  plat  of  the  exterior 
limits  of  the  city,  as  recognized  by  the  section,  in  connection  with  the 
lines  of  the  public  surveys:  Held,  That  the  exception  from  the  grant  of 
such  parcels  as  might  be  subsequently  designated  by  the  President,  did 
not  defeat  the  entire  grant;  and  that  if  the  exception  were  not  void 
for  repugnancy,  the  title  of  the  United  States  to  the  lands  specified 
must  be  regarded  as  having  passed  by  the  Act  to  the  city  with  a  right  in 
the  United  States  to  resume  the  title  to  parcels  upon  the  designation  of 
the  President  within  a  specified  period. 

8.  Idem. — Van  Ness  Obdinancb.— The  adverse  interest  of  the  Government 

to  the  lands  within  the  corporate  limits  of  1851  being  released  by  the  Act 
of  July  1,  1864,  the  titles  conferred  by  the  Van  Ness  Ordinance  became 
perfect  legal  titles.  The  act  operated  upon  such  titles  as  effectually  as  a 
patent  would  have  done,  and  the  right  reserved  to  the  United  Stat^  did 
not  affect  the  perfect  character  of  those  titles. 

9.  Idem. — Statute  of  Limitations  of  1863. — The  sixth  section  of  the  State 

Statute  of  Limitations  of  1863,  providing  in  substance  that  parties 
claiming  real  property  under  title  derived  from  the  Spanish  or  Mexican 
Governments,  or  the  authorities  thereof,  which  had  notbeen  finally  con- 
firmed by  the  United  States,  or  its  legally  constituted  authorities,  shall 
be  limited  to  five  years  after  its  passage,  within  which  to  bring  an  action 
for  the  recovery  of  the  property  or  its  possession,  but  if  the  title  had 
been  thus  finally  confirmed,  the  pi^es  shall  be  subject  to  the  same  lim- 
itations as  though  they  derived  their  title  from  any  other  source,  that  is, 
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shall  have  five  years  from  such  final  confirmation,  is  invalid  so  far  as  it 
applies  to  actions  for  the  recovery  of  real  property  founded  upon  titles 
derived  from  Mexican  or  Spanish  authorities,  perfected  after  its  passage, 
either  by  Act  of  Congress  or  by  judicial  decree,  survey  and  patent,  and 
that,  as  to  titles  thus  perfected,  the  ordinary  period  of  limitation  must 
be  allowed  from  the  date  of  their  consummation,  which  exists  with  refer- 
ence to  actions  oil  complete  titles  from  other  sources. 
10.  Mexican  Gbants,  Legislation  Affectino. — The  Act  of  Congress  of 
March  3,  1851,  passed  in  execution  of  the  obligation  of  the  United 
States,  under  the  stipulations  of  the  treaty  by  which  California 
was  ceded,  to  protect  the  holders  of  titles  derived  from  Mexican  or  Span- 
ish authorities,  is  not  subject  to  any  consHtntional  objection,  so  far  as  it 
applies  to  titles  of  an  imperfect  character;  that  is,  to  titles  which  require 
further  action  of  the  political  department  of  the  Government  to  render 
them  perfect;  and  the  action  of  the  Government  under  this  Act,  and  the 
rights  of  possession  and  enjoyment  which  the  title  perfected  thereby 
gives,  cannot  be  defeated  or  impaired  by  any  State  legislation. 

Before  Mr.  Justice  Field. 

This  was  an  action  for  the  possession  of  a  fifty-vara  lot 
situated  within  the  limits  of  the  city  of  San  Francisco,  as 
defined  by  its  charter  of  1851;  and  was  tried  by  the  Court 
without  the  intervention  of  a  jury,  by  stipulation  of  the 
parties.  The  plaintiff  asserted  title  to  the  demanded  prem- 
ises, under  an  alleged  grant  to  his  son,  John  E.  Montgom- 
ery, issued  by  Alcalde  Washington  A.  Bartlett,  bearing  date 
on  the  first  day  of  December,  1846.  The  defendants  claimed 
under  a  grant  issued  to  Andrew  J.  Grayson  by  Alcalde 
Edwin^Bryant  on  the  twenty-sixth  day  of  February,  1847. 

It  was  admitted  by  the  parties,  that  San  Francisco  was, 
in  1846,  a  Mexican  Pueblo,  claiming  title  to  four  square 
leagues  of  land,  embracing  the  tract  upon  which  tlie  present 
city  of  San  Francisco  is  situated;  that  in  December  of  that 
year,  the  above  named  Washington  A.  Bartlett  was  Alcalde 
or  chief  magistrate  of  that  Pueblo;  and  that  in  February, 
1847,  Edwin  Bryant  was  his  successor  as  such  Alcalde. 

It  was  also  admitted,  that  the  city  of  San  Francisco,  as 
successor  of  the  Pueblo,  asserted  a  claim  for  the  four  square 
leagues  of  land,  and  presented  her  claim  for  the  same  for 
confirmation  to  the  Board  of  Land  Commissioners,  created 
under  the  Act  of  Congress  of  March  3,  1851;  that  such  pro- 
ceedings were  had  in  the  prosecution  of  that  claim,  that  on 
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the  eighteenth  day  of  May,  1865,  it  was  confirmed  by  a 
decree  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  California,  to  the  extent  of  the  four  square 
leagues.  From  the  decree  of  the  Circuit  Court  an  appeal 
was  taken  to  the  Supreme  Court  of  the  United  States,  and 
whilst  the  appeal  was  pending,  Congress  passed  the  Act  of 
March  8,  1866,  which  is  given  below.  The  appeal  was 
accordingly  dismissed  on  stipulation  of  the  Attorney-Gen- 
eral. (Towmendy.  Greeley,  5  Wall.  337;  Orisar  v.  McDowdl, 
6  Id.  379.)  The  record  of  the  proceedings  in  the  case  was 
presented  in  evidence  and  reference  was  made  to  it  on  the 
trial.  No  official  survey  of  the  tract  confirmed  by  the  de- 
cree of  the  Circuit  Court  has  ever  been  approved  by  the 
Commissioner  of  the  General  Land  Office,  or  by  the  Secre- 
tary of  the  Interior. 

It  was  also  admitted  that  the  premises  in  controversy 
were  within  the  limits  of  the  city  of  San  Francisco,  as  de- 
fined by  its  charter  of  1851,  and  within  the  description  of 
lands  covered  by  the  ordinance  of  the  city  called  the  Van 
Ness  Ordinance,  adopted  by  the  Common  Council  and  rati- 
fied by  the  Legislature  of  the  State,  March  11,  1858. 

Grayson,  the  grantee  of  the  grant  from  Alcalde  Bryant, 
went  into  immediate  possession  under  his  grant,  and  either 
he,  or  parties  tracing  title  through  him,  have  been  in  the 
uninterrupted  possession  of  the  premises,  asserting  owner- 
ship of  the  same  under  the  grant  ever  since. 

The  alleged  grant  to  Montgomery  was  not  produced,  bat 
the  plaintiff,  who  is  the  father  of  the  grantee,  and  whose 
deposition  was  taken  under  a  commission  in  Pennsylvania, 
testified  that  a  document  of  that  character  was  delivered  to 
him  for  his  son  in  December,  1846.  Ue  was  at  the  time  a 
Captain  in  the  Navy  of  the  United  States,  in  command  of 
the  sloop  of  war  Portsmouth,  lying  in  the  harbor  of  San 
Francisco;  and  his  statement  was  that  the  alleged  grant 
was  brought  by  a  messenger  from  Alcalde  Bartlett  on  board 
the  Portsmouth,  and  delivered  to  him  for  his  son,  who  had, 
about  a  fortnight  before,  sailed  up  the  Sacramento;  that  the 
messenger  brought,  at  the  same  time,  three  grants,  one  for 
himself,  and  one  for  each  of  his  two  sons,  and  delivered 
them  all  to  him,  the  two  latter  to  keep  for  his  sons;  and  that 
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afterwards,  as  he  was  leaving  the  port  of  San  Francisco,  he 
sent  the  grant  for  John  E.  Montgomery  on  shore  to  the 
Alcade  to  be  kept  for  the  grantee,  as  he  did  not  expect  to 
see  him  there  again.  It  was  admitted  that  this  document 
could  not  be  found  among  the  papers  of  Alcalde  Bartlett,  or 
among  the  papers  he  left  with  his  successor  in  oflSce, 
although  diligent  search  had  been  made  for  it. 

In  connection  with  the  testimony  the  plaintiff  offered  a 
defaced  record  of  the  alleged  grant,  found  in  the  book  kept 
by  Alcalde  Bartlett,  in  which  a  record  was  made  of  grant 
issued  by  him.  The  record  was  in  the  form  of  a  certificate 
of  the  Alcalde  over  his  signature,  that  on  the  first  day  of 
December,  1846,  he  had,  by  virtue  of  the  authority  vested 
in  him,  granted  the  lot  in  question  to  John  E.  Montgomery, 
his  heirs  and  assigns,  and  had  put  the  grantee  in  full  and 
quiet  possession  of  the  same.  The  signature  of  the  Alcalde  is 
erased  by  lines  drawn  over  it,  bnt  is  plainly  legible  through 
the  lines,  and  across  the  record  the  following  words  are  writ- 
ten: "This  title  not  given  out  in  consequence  of  the  loss 
of  the  petitioner  before  he  could  have  done  so.  Feb.  1847. 
Wash.  A.  Bartlett,  Chief  Magistrate." 

The  following  is  a  copy  of  this  document,  the  erasions  and 
endorsement,  being  as  above  stated : 

**Lot  No.  One  Hundred  Thirteen  (113),  granted  to  John 
E.  Montgomery.     Chief  Magistrate's  Office,  Terba  Buena. 

"This  is  to  certify  that  on  the  first  (1st)  day  of  Decem- 
ber, A.  D.  1846,  I,  "Washn.  A.  Bartlett,  Alcalde  or  Chief 
Magistrate  of  San  Francisco,  by  virtue  of  the  authority  of 
my  office,  granted,  ceded,  conveyed  and  confirmed  unto 
John  E.  Montgomery,  now  resident  in  the  District,  the  lot 
No.  One  Hundred  Thirteen  in  the  town  of  Terba  Buena,  said 
lot  being  fifty  Spanish  varas  square,  and  gave  the  said 
John  E.  Montgomery,  his  heirs  and  assigns,  a  full  and  valid 
title  to  said  lot  No.  One  Hundred  Thirteen  (113),  under  the 
form  and  conditions  set  forth  in  the  title  and  recorded  in  this 
Register,  and  that  I  put  the  said  John  E.  Montgomery  in 
full  and  quiet  possession  of  said  lot  No.  One  Hundred  Thir- 
teen (113),  and  record  the  same  for  his  security. 

"Washn.  A.  Babtlett. 

"Liber  'A'  of  Original  Qrants,  page  201." 
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',    The  testimony  of    experts   skilled   in  detecting  resem- 
blances and  differences  in  handwriting  was  then  taken,  and 
from  that  testimony  as  well  as  from  an  inspection  of  the 
writings,  it  was  clear  that  the  lines  over  the  signature  and 
the  writing  across  the  record,  were  made  by  the  same  pen 
and  with  the  same  ink,  and  hence  the  Court  was  of  opinion 
that  they  were  both  made  at  the  same  time;  that  is,  at  the 
date  of  the  latter,  in  February,  1847;   and  being  also  of 
opinion  that  there  was  no  authority  in  the  Alcalde  to  revoke 
a  grant  once  made,  or  to  mutilate  its  record,  admitted  the 
record  in  evidence  against  the  objection  of  the  defendants. 
It  also  appeared  in  evidence,  that,  besides  the  Portsmouth^ 
the  United   States   sloop  of    war,    Warreii,   was,    in  No- 
vember, 1846,  lying  in  the  harbor  of  San  Francisco;  and 
about  the  middle  of  that  month,  a  launch  from  the  Wanm 
sailed  from  the  harbor  for  Sutter's  Fort,  a  place  on  the  river 
Sacramento  at  a  distance  of  about  one  hundred  and  twenty 
miles  from  San  Francisco.     The  launch  was  manned  by  ten 
seamen,  and  was  commanded  by  William  H.  Montgomery, 
a   midshipman,  and  sailing-master  on  board  the   Warren. 
John  E.  Montgomery,  brother  of  William,  accompanied  the 
launch.     Both  of  the  Montgomerys  were  sons  of  Captain 
Montgomery.     It  was  generally  understood  at  the  time,  on 
board  the  Warren,  that  the  launch  was  sent  with  money  to 
pay  the  troops  of  the  United  States  stationed  at  Sutter's 
Fort.     The  voyage  between  San  Francisco  and   Sutters 
Fort  was  often  made  at  that  time  in  a  single  day.     An  ordi- 
nary voyage  by  sail  from  San  Francisco  to  the  Fort  and 
back  did  not  occupy  over  four  or  five  days.     The  launch 
was  propelled  by  both  sails  and  oars.     From  the  time  it 
sailed,  no  intelligence  had  ever  been  received  of  it,  or  of  its 
officers,  or  of  any  of  its  men.     About  ten  days  aft«r  its  de- 
parture, not  hearing  of  it.   Captain  Montgomery  became 
uneasy  at  its  absence,  and  sent  out  several  boats  in  search 
of  it  and  of  his  sons  and  the  men  who  sailed  with  them,  and 
these  boats  were  kept  on  the  search  for  about  two  weeks. 
l^o  trace  was  ever  found  of  launch,  officei*s  or  men,  nor  has 
ever  any  intelligence  of  its  or  their  fate  ever  been  received 
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since.  Captain  Montgomery  sailed  with  the  Portsmouth 
from  the  port  of  San  Francisco  on  the  fifth  or  sixth  of  De- 
cember, 1846. 

There  was  testimony  taken  as  to  the  manner  in  which 
Alcaldes  in  San  Francisco,  in  1846  and  1847,  made  grants 
of  lots  in  the  Pueblo,  but  this  is  sufficiently  shown  in  the 
opinion  of  the  Court. 

John  E.  Montgomery  was  never  married,  and  never  made 
any  will,  and  by  the  law  of  California,  the  father  takes  the 
estate  of  a  child  dying  intestate  without  issue. 

The  following  is  the  fifth  section  of  the  Act  of  Congress 
of  July  18,  1864,  en  tided  '*An  Act  to  expedite  the  settle- 
ment of  titles  to  lands  in  the  State  of  California  (13  Stats. 
332): 

"Section  5.  And  be  it  furtlier  enacted,  That  all  the  right 
and  title  of  the  United  States  to  lands  within  the  corporate 
limits  of  the  city  of  San  Francisco,  as  defined  in  the  Act 
incorporating  said  city,  passed  by  the  Legislature  of  the 
State  of  California  on  the  fifteenth  of  April,  one  thousand 
eighteen  hundred  and  fifty-one,  are  hereby  relinquished  and 
granted  to  the  said  city  and  its  successors,  for  the  uses  and 
purposes  specified  in  the  ordinances  of  said  city,  ratified 
by  an  Act  of  the  Legislature  of  the  said  State,  approved  on 
the  eleventh  of  March,  eighteen  hundred  and  fifty-eight, 
entitled  *  An  Act  concerning  the  city  of  San  Francisco,  and 
to  ratify  and  confirm  certain  ordinances  of  the  Common 
Council  of  said  city,'  there  being  excepted  from  this  relin- 
quishment and  grant  all  sites  or  other  parcels  of  lands 
which  have  been,  or  now  are,  occupied  by  the  United  States 
for  military,  naval,  or  other  public  uses,  or  such  other  sites 
or  parcels  as  may  hereafter  be  designated  by  the  President  of  the 
United  Staies,  within  one  year  after  the  rendition  to  the  General 
Land  Office,  by  the  Surveyor-General,  of  an  approved  plat  of 
the  exterior  limits  of  San  Francisco,  as  recognized  in  this  sec^ 
lion,  in  connection  with  the  lines  of  the  public  surveys:  And 
provided.  That  the  relinquishment  and  grant  by  this  Act 
shall  in  no  manner  interfere  with  or  prejudice  any  bona  fide 
claims  of  others,  whether  asserted  adversely  under  rights 
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derived  from  Spain,  Mexico  or  laws  of  the  United  States, 
nor  preclude  a  judicial  examination  and  adjustment  thereof. ** 

Under  the  clause  of  this  act  authorizing  the  President  to 
designate  other  sites  or  parcels  of  land  besides  those  pre- 
viously or  then  occupied  by  the  United  States  for  military, 
naval  or  other  public  uses,  he  designated  on  the  twelfth  of 
October,  1866,  the  island  of  Yerba  Buena,  or  Goat  island, 
for  military  uses.  No  other  sites  or  parcels  have  ever  been 
designated  by  him  under  the  above  act. 

The  following  is  the  Act  of-  Congress  of  March  8,  1866, 
entitled  "An  Act  to  quiet  the  title  to  certain  lands  within 
the  corporate  limits  of  the  city  of  San  Francisco  (14  Stats.  4): 

''Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 
tives  of  the  United  States  of  America  in  Congress  assem- 
bled: That  all  the  right  and  title  of  the  United  States  to 
the  land  situated  within  the  corporate  limits  of  the  city  of 
San  Francisco,  in  the  State  of  California,  confirmed  to  the 
city  of  San  Francisco  by  the  decree  of  the  Circuit  Court  of 
the  United  States  for  the  northern  district  of  California, 
entered  on  the  eighteenth  day  of  May,  one  thousand  eight 
hundred  and  sixty-five,  be,  and  the  same  are  hereby,  re- 
linquished and  granted  to  the  said  city  of  San  Francisco 
and  its  successors;  and  the  claim  of  the  said  city  to  said 
land  is  hereby  confirmed,  subject,  however,  to  the  reserva- 
tions and  exceptions  designated  in  said  decree,  and  upon 
the  following  trusts,  namely,  that  all  the  said  land,  not  here- 
tofore granted  to  said  city,  shall  be  disposed  of  and  con- 
veyed by  said  city  to  parties  in  the  bona  fide  actual  possession 
thereof,  by  themselves  or  tenants,  on  the  passage  of  this 
act,  in  such  quantities  and  upon  such  terms  and  conditions 
as  the  Legislature  of  the  State  of  California  may  prescribe, 
except  such  parcels  thereof  as  may  be  reserved  and  set 
apart  by  ordinance  of  said  city  for  public  uses:  Provided^ 
however,  That  the  relinquishment  and  grant  by  this  act 
shall  not  interfere  with  or  prejudice  any  valid  adyerse  right 
or  claim,  if  such  exist,  to  said  land  or  any  part  thereof, 
whether  derived  from  Spain,  Mexico  or  the  United  States, 
or  preclude  a  judicial  examination  and  adjustment  thereof.** 
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Charles  T.  BoUs  and  W,  W,  Chipman,  for  plaintiffs. 

Edward  J.  Fringle  and  George  &  Loughborough,  for  de- 
fendants. 

Mb.  Justice  Field.  There  was  no  authority  in  the  Al- 
calde to  revoke  a  grant  once  made  and  delivered,  or  to  muti- 
late its  record.  Neither  an  attempted  revocation  nor  a 
mutilation  of  a  record  could  operate  to  divest  a  title  already 
passed  to  the  grantee.  If  the  grantee  were  living  at  the 
date  of  the  grant,  and  thus  capable  of  taking  the  title,  a 
question  which  I  shall  hereafter  consider  at  length,  the 
power  of  the  Alcalde  ^pver  the  property  was  exhausted  when 
the  grant  was  delivered;  and  the  record  of  the  fact  was  not 
subject  to  subsequent  alteration  by  him. 

It  may  be  proper  to  observe  here  that  I  do  not  assent  to 
the  doctrine  asserted  by  counsel,  that  the  record  in  the 
book  of  the  Alcalde  is  the  grant,  and  that  the  title  to  the 
premises  passed  to  the  grantee  when  the  signature  of  that 
officer  was  affixed  to  it.  The  record  does  not  purport  to 
be  a  grant  of  itself;  it  contains  no  words  of  present  trans- 
fer. It  only  purports  to  declare  the  fact  that  a  grant  had 
already  been  made.  It  is  undoubtedly  primary  evidence  of 
that  fact,  but  it  is  manifest  that  the  Alcalde  did  not  consider 
this  entry  as  the  operative  instrument  which  passed  the 
title,  but  only  as  record  evidence  of  his  official  act.  The 
book  shows  on  its  face,  and  it  also  appears  from  the  testi- 
mony in  the  case  as  to  the  mode  of  procedure  pursued  by 
the  Alcalde  in  making  grants,  that  another  document  than 
the  record  was  deemed  essential  to  the  transfer  of  the  title, 
in  other  words,  that  the  document  intended  for  the  grantee 
was  considered  as  the  grant. 

I  am  aware  of  the  decision  of  the  Supreme  Court  of  this 
State,  in  Donner  v.  Palmer  (31  Cal.  500),  and  have  read 
with  much  interest  the  very  able  and  learned  opinion  of 
Mr.  Justice  Sanderson  in  that  case;  and  I  am  not  prepared 
to  question  the  general  soundness  of  the  views  there  ex- 
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pressed,  when  applied  to  grants  made  by  Mexican  Alcaldes 
acting  under  the  laws  of  Mexico,  and  adopting  the  forms 
and  modes  of  procedure  prescribed  by  them.     But  it  is  a 
matter  perfectly  notorious  that  the  Alcaldes  in  the  Pueblo 
of  San  Francisco,  appointed  shortly  after  the  conquest  by 
the  military  or  naval  authorities  having  command  of  the 
district,  knew  little  of  Mexican  or  Spanish  law,  and  less  of 
the  modes  or  procedure  prescribed  by  them  for  the  alien- 
ation of  lands.     They  were  informed,  and  this  information 
was  the  substance  of  their  learning  on  the  subject,  thai 
Alcaldes  under  the  Mexican  law  possessed  authority  to 
make  grants  of  town  lots  upon  petition;  and  they  proceeded 
to  exercise  the  authority   without  any  knowledge  of  the 
limitations  upon  its  exercise  imposed  by  that  law,  and  in 
utter  disregard  of  its  forms  and  modes  of  procedure.     The 
power  they  asserted  they  claimed  under  the  law  of  Mexico, 
but  in  its  exercise  they  followed  the  mode  which  was  in 
accordance  with  the  system  of  conveyancing  with  which 
they  were  familiar.     Whether  the  departure  from  the  Mexi- 
can mode  affected  in  any  respect  the  validity  of  the  exercise 
of  the  power,  is  a  question  which  has  no  practical  import- 
ance.    The  legislation    of  the    State  and  of  the  United 
States  has  vested  in  the  holders  of  these  grants,  within  the 
charter  limits  of    1851,  an    indefeasable  estate,  whatever 
the  imperfection  which  attended  their  previous  title. 

But  it  is  important  in  many  cases  to  inquire  into  the 
modes  of  procedure  adopted  by  the  Alcaldes  in  order  to  give 
the  effect  they  intended  to  the  record  of  their  official  acts. 
In  the  present  case  there  was  a  delivery  of  the  grant  and 
the  mutilation  of  the  record  was  subsequently  made.  The 
present  case  is,  in  this  respect,  distinguished  from  the  cases 
which  have  come  under  consideration  by  the  Supreme  Court 
of  this  State. 

The  testimony  of  the  plaintiff  which  proves  the  delivery 
of  the  grant,  also  proves  the  death  of  the  grantee,  or  rather 
proves  that  he  has  not  been  heard  from  since  the  fifteenth 
of  November,  1846,  and  the  law  presumes  the  death  of  a 
person  who  has  not  been  heard  from  for  the  period  of  seven 
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years.  The  plaintiff  claims  the  premises  as  the  heir  of  the 
grantee,  and  relies  upon  the  presumption  of  law  as  to  the 
grantee's  death  to  establish  his  case.  And,  at  the  same 
time,  he  relies  upon  what  he  insists  is  a  presumption  of  law 
of  equal  force,  that  the  grantee  having  been  shown  to  be 
alive  on  the  fifteenth  of  November,  1846,  continued  alive 
until  the  lapse  of  seven  years,  when  the  presumption  of 
death  arose.  The  counsel  for  the  defendants,  on  the  other 
hand,  contend  that  there  is  no  presumption  of  the  continu- 
ance of  life  during  this  period  of  seven  years,  and  that  the 
plaintiff,  asserting  that  the  grantee  was  alive  on  the  first  day 
of  December,  1846,  as  he  must  do  to  give  efficacy  to  the 
grant  of  the  Alcalde,  is  bound  to  prove  the  fact;  and  failing 
to  do  so,  his  claim  of  title  falls  to  the  ground.  The  argu- 
ment upon  which  this  position  is  based  is  substantially  this : 
The  presumption  of  death  arises  from  the  lapse  of  time 
since  the  party  has  been  heard  from ;  for  it  is  considered 
extraordinary  if  he  was  alive  that  he  should  not  be  heard  of 
during  this  period.  Now,  if  he  is  to  be  presumed  to  be 
alive  up  to  the  last  day  but  one  of  the  seven  years,  there  is 
nothing  extraordinary  in  his  not  having  been  heard  of  on 
the  last  day,  and  the  previous  lapse  of  time  during  which  he 
was  not  heard  of  becomes  immaterial  by  reason  of  the  as- 
sumption that  he  was  living  so  lately.  Language  similar  to 
this  is  found  in  the  opinion  of  the  Exchequer  Chamber  in 
the  case  of  Knight  v.  Nepean  (2  Mees.  and  Wels.  895),  and 
hence  counsel  argue  that  there  is  no  presumption  in  fav">r 
of  the  continuance  of  life  during  the  penumbra,  or  death 
period,  of  seven  years,  for  if  such  presumption  prevailed 
for  one  day  after  disappearance  proved,  it  would  necessarily 
prevail  for  six  years  and  three  hundred  and  sixty-four  days, 
and  the  whole  basis  upon  which  the  presumption  of  death 
rests  would  become  absurd.  The  cases  of  Doe  v.  Nepean^ 
decided  by  the  Court  of  King's  Bench,  of  Knight  v.  Nepean^ 
mentioned  above,  decided  by  the  Exchequer  Chamber,  and 
the  case  of  In  re  Phene  Tinists^  recently  decided  by  the 
Court  of  Appeal  in  Chancery,  in  England,  are  cited  in  sup- 
port of  this  position. 
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Doe  V.  Nepean  (5  Barn,  and  Adolph,  86),  the  lessor  of 
the  plaintiff  claimed  the  premises  in  controversy  by  title 
accraing  on  the  death  of  one  Matthew  Enight,  who  left 
England  for  America  in  1806,  and  was  not  heard  of  after 
1807.  The  action  was  brought  in  1832,  and  the  question  at 
the  trial  was  whether  the  action  was  barred  by  the  statute 
vhich  limited  the  entry  of  a  person  into  lands  to  twenty 
)'ears  after  title  accrued.  It  was  admitted  that  Knight  must 
be  presumed  to  have  died,  more  than,  seven  years  having 
elapsed  since  he  was  heard  of,  and  if  that  presumption  were 
referable  to  the  time  when  the  last  intelligence  was  received 
of  him,  1807,  the  action  was  brought  too  late;  but  if  it 
arose  only  when  seven  years  had  elapsed  from  the  receipt 
of  such  intelligence  the  action  was  in  time.  The  judge  be- 
fore whom  the  case  was  tried  was  of  opinion  that  the  pre- 
sumption of  death  only  arose  at  the  expiration  of  the  period 
of  seven  years,  or  in  other  words  the  presumption  of  life 
continued  until  that  time,  and  directed  a  verdict  for  the 
plaintiff,  with  leave  to  the  defendant  to  move  for  a  nonsuit. 
After  argument  upon  the  motion,  the  Court  of  the  King^s 
Bench  held  that  the  lessor  of  the  plaintiff  who  gave  no  other 
evidence  of  Knight's  death  than  his  absence,  failed  to  estab- 
lish that  his  death  took  place  within  twenty  years  before 
the  action  was  brought.  Mr.  Chief  Justice  Denman,  in 
giving  the  opinion  of  the  Court,  observed  that  though  ab- 
sence of  a  person  for  seven  years  without  being  heard  of 
naturally  led  the  mind  to  believe  he  was  dead^t  the  end  of 
that  period,  it  raised  no  inference  as  to  the  ^xact  time  of 
his  death,  and  still  less  that  death  took  place  at  the  end  of 
seven  years. 

In  the  case  of  KnigJdY.  Nepean,  which  was  another  action 
of  ejectment,  for  the  same  premises,  the  same  question  was 
considered  by  the  Exchequer  Chamber  (2  Mees.  and  Wels. 
895),  and  after  elaborate  argument,  the  doctrine  laid  down 
in  Doe  v.  Nepean  was  approved,  the  Court  observing,  in  its 
opinion,  that  when  nothing  is  heard  of  a  person  for  seven 
years,  it  is  a  matter  of  complete  uncertainty  at  what  point 
of  time  in  those  seven  years  he  died,  and  that  of  all  the 
points  of  time,  the  last  day  is  the  most  improbable  and  in- 
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consistent  with  the  ground  of  presuming  the  fact  of  death. 
And  yet,  in  the  opinion  both  of  the  King's  Bench,  in  Doe 
V.  Nepeauy  and  of  the  Exchequer  Chamber,  in  this  case,  it 
is  stated  that  the  law  presumes  that  a  person  once  shown 
to  be  alive  continues  so  until  the  contrary  be  shown,  and 
that  for  this  reason  the  onus  of  establishing  the  death  of 
Knight  rested  upon  the  lessor  of  the  plaintiff.  The  pre** 
sumption  of  the  continuance  of  life,  thus  stated,  is  incon- 
sistent with  the  conclusions  reached  in  both  cases.  If  the 
presumption  of  life  exists  until  death  is  shown,  it  is  diffi- 
cult to  perceive  why  it  should  not  continue  when  death  is 
not  shown,  until  the  period  is  reached  at  which  the  law  has 
fixed  as  the  commencement  of  a  different  presumption. 
Clearly  there  is  no  rule  or  principle  which  can  limit  its  con- 
tinuance at  any  period  within  the  seven  years,  if  it  be 
admitted  to  exist  at  all. 

In  the  case  of  Phene  Tinists  (L.  R.  5,  Ch.  App.  139),  the 
Court  of  Appeal  in  chancery  held,  after  elaborate  consid- 
eration, that  the  time  at  which  a  pe^rBon  died  within  the 
seven  years  was  not  a  matter  of  presumption,  but  of  proof; 
also  that  there  was  no  presumption  in  favor  of  the  continu- 
ance of  life  after  the  disappearance  of  the  party,  and  that 
the  onus  of  proving  the  death  of  the  party  at  any  particular 
time  within  that  period,  lay  upon  the  person  who  claimed  a 
right  resting  upon  the  establishment  of  either  of  these  facts. 

In  that  case  it  appeared  that  one  Francis  Phene  had  died 
in  January,  1861,  having,  by  his  will,  bequeathed  the  resi- 
due of  his  estate  to  his  nephews  and  nieces  in  equal  shares. 
Nicholas  Phene  Mill  was  one  of  his  nephews,  and  the  share 
to  which  he  would  have  been  entitled,  if  living,  was  paid 
into  Court,  because  it  was  uncertain  whether  he  survived 
the  testator.  In  1869,  letters  of  administration  were  granted 
to  bis  brother,  who  presented  a  petition  for  the  payment  of 
the  fund  to  him.  It  appeared  in  evidence  that  he  left  his 
parents'  home  in  England,  and  went  to  America  in  August, 
1853,  and  was  last  heard  of  in  June,  1860.  Vice-Chancellor 
James,  to  whom  the  petition  was  presented,  granted  its 
prayer,  holding  in  deference  to  three  previous  decisions  of 
Vice-Chancellor    Kindersly    and    one  of  Vice-Chancellor 
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Malins,  that  the  deceased  must  be  presumed  to  have  sur- 
vived the  testator,  upon  the  general  doctrine  that  continu- 
ance of  life  once  shown  to  exist  is  presumed  until  death  is 
proved,  or  at  least  for  a  reasonable  period  after  disappear- 
ance; but  as  he  dissented  from  the  decisions,  he  directed 
the  fund  to  be  retained  in  Court  until  the  respondents  had 
an  opportunity  to  bring  the  matter  before  the  Court  of 
Appeal. 

The  decision  of  Vice-Chancellor  Kindersly  proceeded 
upon  the  presumption  of  the  continuance  of  life  for  a  rea- 
sonable period  after  the  party  is  shown  to  have  been  in  ex- 
istence; but  Vice-Chancellor  Malins  extended  the  presump- 
tion of  the  continuance  of  life  to  the  expiration  of  the  seven 
years.  In  re  Phene  Trusts  (Law  Kep.  4  Eq.  Cases  416), 
the  doctrine  held  by  these  Judges  was  overruled,  and  if  the 
opinion  of  the  Cotirt  of  Appeals  contains  a  correct  exposition 
of  the  law  of  England,  and  we  are  bound  to  presume  that 
it  does  in  the  absence  of  any  decision  of  the  House  of  Lords 
on  the  subject,  that  law  supports  the  position  of  the  coun- 
sel for  the  defendants  in  this  case,  that  the  onus  rests  on 
the  plaintiff  of  showing  that  John  E.  Montgomery,  who  dis- 
appeared on  the  fifteenth  of  November,  1846,  and  of  whom 
BO  intelligence  has  since  been  received,  was  alive  on  the 
first  day  of  December,  1846,  when  the  grant  of  the  Alcalde 
was  made. 
r  But  the  law  as  thus  declared  in  England  is  different  from 
the  law  which  obtains  in  this  country,  so  far  as  it  relates  to 
the  presumption  of  the  continuance  of  life.  Here,  as  in 
England,  the  law  presumes  that  a  person  who  has  not  been 
heard  of  for  seven  years  is  dead,  but  here  the  law,  differing 
in  this  respect  from  the  law  of  England,  presumes  that  a 
party  once  shown  to  be  alive  continues  alive  until  his  death 
s  proved,  or  the  rule  of  law  applies  by  which  death  is  pre- 
sumed to  have  occurred,  that  is,  at  the  end  of  seven  years. 
And  the  presumption  of  life  is  received,  in  the  absence  of  any 
countervailing  testimony,  as  conclusive  of  the  fact,  estab- 
lishing it  for  the  purpose  of  determining  the  rights  of  par- 
ties as  fully  as  the  most  positive  proof.  The  only  excep- 
tion to  the  operation  of  this  presumption  is  when  it  con- 
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flicts  with  the  presumption  of  innocence,  in  which  case  the 
latter  prevails. 

This  rule  is  much  more  convenient  in  its  application,  and 
works  greater  justice  than  the  doctrine  which  obtains  in 
England,  according  to  the  decision  in  Phene  TVusts,  that 
the  existence  of  life  at  any  particular  time  within  the  seven 
years,  when  the  fact  becomes  material,  must  be  affirma- 
tively proved.  In  numerous  cases  such  proof  can  never  be 
made,  and  property  must  often  remain  undistributed,  or  be 
distributed  among  the  contestants  not  according  to  any 
settled  principle,  but  according  as  one  or  the  other  happens 
to  be  the  moving  party  in  Court.  Take  this  case  by  way 
of  illustration :  A  man  goes  to  sea  on  the  first  of  January, 
1860,  and  is  never  heard  of  again ;  his  father  makes  his  will 
and  dies  on  the  first  of  July  of  the  same  year,  leaving  him  a 
portion  of  his  property,  and  the  residue  to  a  distant  rela- 
tive. If  persons  claiming  under  the  missing  man  apply  for 
the  legacy  to  him,  they  must  fail,  for  they  cannot  prove 
that  he  survived  the  testator.  On  the  other  hand,  if  the 
residuary  legatee  applies  for  the  property  on  the  ground 
that  the  legacy  to  the  missing  man  has  lapsed,  he  must  fail, 
for  he  cannot  prove  that  the  missing  man  died  before  the 
testator,  and  the  proof  of  his  death  in  such  case  would  be 
essential  to  the  establishment  of  the  applicant's  right. 

Nor  is  this  rule  as  to  the  presumption  of  the  continuance 
of  life  up  to  the  end  of  the  seven  years,  justly  subject  to  the 
criticism  of  counsel,  that  it  renders  absurd  the  whole  basis 
on  which  the  presumption  of  death  rests.  There  must  be 
some  period  when  the  presumption  of  the  continuance  of 
life  ceases  and  the  presumption  of  death  supervenes;  and  as 
in  all  cases  where  the  existence  of  a  presumption  arising 
from  the  lapse  of  time  is  limited  by  a  fixed  period,  it  is  diffi- 
cult to  assign  any  valid  reason  why  one  presumption 
should  cease  at  the  particular  time  designated,  rather  than 
at  some  other  period,  and  a  different  presumption  arise, 
except  that  it  is  important  that  some  time,  when  the  change 
takes  place  should  be  permanently  established. 

It  would  be  difficult  to  assign  any  other  reason  than  this 
for  the  presumption  which  obtains  in  some  States,  that  a 
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debt  is  paid,  upon  which  no  action  has  been  brought, Yafter 
the  lapse  of  six  years;  and  that  it  is  unpaid  up  to  the  last 
hour  of  the  sixth  year.  The  presumption  of  payment  aris- 
ing from  the  lapse  of  time  without  action,  it  might  be  said 
with  equal  propriety,  as  in  the  present  ease  with  respect  to 
the  presumption  of  life  to  the  end  of  the  seventh  year,  that 
if  the  presumption  of  non-payment  extends  up  to  the  end 
of  the  sixth  year,  it  renders  absurd  the  whole  basis  upon 
which  the  presumption  of  payment  rests.  So  it  would  be 
difficult  to  give  any  sufficient  reason  for  admitting  in  evi- 
dence a  deed  thirty  years  old  without  other  proof  of  its 
execution  than  what  is  apparent  on  its  face,  and  at  the  same 
time  refusing  admission  to  a  deed  except  upon  full  proof  of 
its  execution,  which  has  existed  thirty  years  less  one  day — 
except  that  it  is  important  that  the  period  should  be  fixed 
at  which  the  presumption  arises  which  supersedes  the 
necessity  of  direct  proof. 

But  it  is  unnecessary  to  pursue  the  subject  further.  I 
am  of  opinion  that  the  plaintiff  could  rely,  in  the  first  in- 
stance, upon  the  presumption  of  law  as  to  the  continuance 
of  life  to  establish  the  fact  that  John  E.  Montgomery  was 
alive  on  the  first  day  of  December,  1846,  when  the  grant 
of  the  Alcalde  was  issued.  This  leaves  the  plaintiff  with  a 
prima  facie  case  of  recovery. 

We  turn  now  to  the  consideration  of  the  affirmative  posi- 
tions of  the  defendants.  They  contend  that  the  evidence 
in  the  case  rebuts  the  presumption  of  the  continuance  of 
life,  and  warrants  the  inference  that  the  alleged  grantee 
died  previous  to  the  first  of  December,  1846,  and  that  the 
action  is  barred  by  the  Statute  of  Limitations. 
'"  It  appears  from  the  evidence  that  about  the  middle  of 
November,  1846,  a  launch  from  the  United  States  sloop-of- 
war,  Warren,  a  vessel  then  lying  in  the  harbor  of  San  Fran- 
cisco, and,  with  the  Portsmouth^  under  the  command  of 
Captain  Montgomeiy,  sailed  from  the  harbor  with  ten  sea- 
men and  two  officers  for  Sutter's  Fort  on  the  Sacramento 
river.  The  two  sons  of  Captain  Montgomery  were  on  the 
launch — William  H.  Montgomery,  a  midshipman  and  sail- 
ing-master on  the  sloop,  Warren,  had  the  command  of  it; 
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John  E.  Montgomery,  who  was  clerk  of  Captain  Montgom- 
ery on  board  the  Portsmouth,  accompanied  his  brother.  It 
was  understood  at  the  time  on  board  the  Warren  that  the 
launch  was  sent  with  money  to  pay  troops  of  the  United 
Stat<es.  Sutter's  Fort  is  distant  from  the  harbor  of  San 
Francisco  about  one  hundred  and  twenty  miles,  and  the 
voyage  between  the  two  places  is  often  made  in  a  single 
day.  An  ordinary  voyage  from  San  Francisco  to  the  Fort 
and  back  would  not  occupy  over  four  or  five  days.  The 
launch  in  this  case  was  propelled  bot<h  by  sail  and  by  oars. 
From  the  time  it  sailed,  no  intelligence  has  ever  been  re- 
ceived of  it,  or  of  either  of  the  officers,  or  of  any  of  the 
men  who  accompanied  it.  About  ten  days  after  its  de- 
parture, Captain  Montgomery  became  uneasy  at  its  absence, 
and  sent  out  several  boats  in  search  of  his  sons  and  the 
men  who  sailed  with  them,  and  these  boats  were  kept  on 
the  search  for  about  two  weeks,  but  no  trace  could  be  found 
of  the  launch  or  men.  Of  their  fate  absolute  ignorance 
has  existed  to  this  day,  now  nearly  a  quarter  of  century  since 
their  disappearance.  Captain  Montgomery  himself  left  the 
port  of  San  Francisco  with  the  Portsmovih  on  the  fifth  or 
sixth  of  December  following. 

/  Now  it  appears  to  me  that  there  are  only  two  inferences 
which  can  be  drawn  from  these  facts,  when  considered  with 
reference  to  the  character  and  positions  of  the  men  and 
officers:  One  is,  that  they  died  during  the  period  within 
which  they  should  have  returned  to  San  Francisco;  the 
other  is,  that  they  deserted  from  the  service.  The  latter 
iuferefice  cannot  be  entertained  for  several  reasons :  First, 
desertion  is  the  highest,  and  with  cowardice,  the  basest  of 
o£fences  which  can  be  committed  by  men  in  the  naval  service; 
it  has  never,  it  is  believed,  been  charged  upon  a  naval 
officer  of  the  United  States;  it  can  never,  therefore,  be 
accepted  as  an  explanation  of  any  act  of  his,  except  upon 
the  clearest  proof.  Second,  if  the  case  had  been  one  only 
oi  desertion,  and  not  of  death,  it  is  highly  improbable  that 
no  intelligence  should  have  been  received  of  any  of  the 
men  during  the  long  period  which  has  since  elapsed.  Be- 
sides, with  respect  to  the  sons  of  Captain  Montgomery,  the 
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natural  effect  of  relationship  must  have  led  them  to  break 
the  silence  of  years,  and  to  seek  communication  with  their 
father. 

The  theory  of  desertion  would  require  us  to  believe  that 
officers  and  men  conspired  to  commit  the  basest  of  crimes, 
beside  larceny  of  the  public  funds  in  their  custody,  and 
that  for  nearly  a  quarter  of  a  century  they  have  not  only 
kept  to  themselves  the  secret  of  their  crime,  but  have  so 
secluded  themselves,  twelve  in  number,  from  observation, 
that  no  intelligence  respecting  any  of  them  has  reached  the 
public. 

If  desertion  cannot  be  received  as  a  reasonable  explana- 
tion of  their  conduct,  then  death  must  be  inferred. 

Death  is  the  only  fact  which  reconciles  their  conduct  with 
the  presumption  of  innocence,  and  with  the  ordinary  con- 
duct which  officers  and  men  of  the  navy  pursue  while  in 
the  public  serdce.  It  is  the  sole  fact  which  satisfactorily 
explains,  according  to  the  common  experience  and  knowl- 
edge of  men,  which  are  proper  grounds  for  judgment,  the 
failure  of  the  officers  and  men  to  return  to  San  Francisco, 
and  the  absolute  silence  of  the  world  since  respecting  them. 

My  mind  is  thus  led  irresistibly  from  the  evidence  to  the 
conclusion,  that  the  officers  and  crew  on  board  the  launch 
perished  on  the  voyage  to  Sacramento,  within  a  few  days 
after  their  departure  from  San  Francisco.  They  probably 
perished  in  the  bay  of  San  Pablo,  or  the  bay  of  Suison. 
If  the  accident  which  occasioned  their  death  had  occurred 
in  the  Sacramento  river,  it  is  probable  that  some  of  the 
men  would  have  succeeded,  from  the  narrowness  of  the 
stream,  in  reaching  the  shore;  and  probably  some  trace  of 
the  launch  would  have  been  discovered. 

Finding,  as  I  do,  that  John  E.  Montgomery  died  before 
the  first  of  December,  1846,  the  conclusion  follows,  that  the 
grant  of  Alcalde  Bartlett,  intended  for  him,  was  inoperatiye 
to  pass  the  title. 

A  grant  to  a  person  deceased,  is  void.  The  instrument 
must  be  issued  to  a  person  in  being,  or  it  will  be  an  invalid 
as  if  made  to  a  fictitious  party.  The  position  of  the  plaint- 
iff's counsel,  that  if  the  grantee  were  dead  at  the  date  of 
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grant,  his  heir-at-law  took  the  title,  is  not  tenable.  The 
case  of  Landes  v.  Brant  (10  How.  373),  cited  in  support  of 
this  position,  is  an  authority  against  it.  In  that  case, 
Glamorgan,  the  patentee,  had  died  in  1814,  and  the  patent 
issued  in  1845.  The  Supreme  Court  said  that,  according  to 
the  common  law,  the  patent  was  void  for  want  of  a  grantee, 
but  that  the  defect  was  cured  by  the  Act  of  Congress  of 
May  20,  1836,  declaring:  **That  in  all  cases  where  patents 
for  public  lands  have  been  or  may  hereafter  be  issued,  in 
pursuance  of  any  law  of  the  United  States,  to  a  person  who 
had  died,  or  who  shall  hereafter  die  before  the  date  of  such 
patent,  the  title  to  the  land  designated  therein  shall  inure 
to  and  become  vested  in  the  heirs,  devisees  and  assigns  of 
such  deceased  patentee,  as  if  the  patent  had  issued  to  the 
deceased  person  during  life."  This  Act,  of  course,  has  no 
application  to  grants  issued  by  Alcaldes  in  the  Pueblo  of 
San  Francisco,  whose  authority  never  extended  to  the 
alienation  of  any  public  lands,  but  only  to  lands  belonging 
to  the  Pueblo./ 

But,  independently  of  the  death  of  John  E.  Montgomery, 
before  the  first  of  December,  1846,  the  defendants  have  a 
perfect  defense  to  the  action,  under  the  Statute  of  Limita- 
tions. The  sixth  section  of  that  statute,  as  passed  in  1850, 
provided  that  no  action  for  the  recovery  of  real  property  or 
its  possession,  should  be  maintained,  unless  the  plaintiff, 
his  ancestor,  predecessor  or  grantor,  was  seized  or  pos- 
sessed of  the  premises  within  five  years  before  the  com- 
mencement of  the  action.  In  April,  1855,  this  section  was 
amended  by  the  addition  of  a  proviso,  d^laring  that  an 
action  might  be  maintained  by  a  party  claiming  real  prop- 
erty or  its  possession  under  title  derived  from  the  Spanish 
or  Mexican  Government,  or  the  authorities  thereof,  if  the 
action  was  commenced  within  five  years  from  the  time  of 
the  final  confirmation  of  such  title  by  tlie  Government  of 
the  United  States,  or  its  legally  constituted  authorities. 
In  April,  1863,  the  section  was  restored  to  its  original  lan- 
guage, but  a  new  section  was  enacted  which,  after  provid- 
ing that  the  time  which  had  already  run  under  the  previous 
Act,  should  be  computed  as  a  portion  of  the  time  prescribed 
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as  a  limitation  in  the  new  Act,  declares  ''  that  any  person 
claiming  real  property  or  the  possession  thereof,  or  any 
right  or  interest  therein  under  title  derived  from  the  Span- 
ish  or  Mexican  Governments,  or  the  authorities  thereof, 
virhich  shall  not  have  been  finally  confirmed  by  the  Grovem- 
ment  of  the  United  States,  or  its  legally  constituted  au- 
thorities, more  than  five  years  before  the  passage  of  this 
Act,  may  have  five  years  after  the  passage  of  this  Act  in 
which  to  commence  his  action  for  the  recovery  of  such  real 
property,  or  the  possession  thereof,  or  any  right  or  interest 
therein,  or  for  rents  or  profits  out  of  the  same,  or  to  make 
his  defense  to  an  action  founded  upon  the  title  thereto;  and 
provided,  further,  that  nothing  in  this  act  contained  shall 
be  so  construed  as  to  extend  or  enlarge  the  time  for  com- 
mencing actions  for  the  recovery  of  real  estate,  or  the  pos- 
session thereof,  under  title  derived  from  Spanish  or  Mexi- 
can Governments,  in  a  case  where  final  confirmation  has 
already  been  had,  other  than  is  now  allowed  under  the  Act 
to  which  this  Act  is  amendatory." 

By  this  last  Act,  as  I  understand  it,  parties  claiming  real 
property  under  title  derived  from  the  Spanish  or  Mexican 
Governments,  or  the  authorities  thereof,  which  had  not 
been  finally  confirmed  by  the  Government  of  the  United 
States,  or  its  legally  constituted  authorities,  were  limited  to 
five  years  after  its  passage  within  which  to  bring  an  action 
for  the  recovery  of  the  property  or  its  possession,  but  if 
the  title  had  been  thus  finally  confirmed,  the  parties  were 
subject  to  the  same  limitations  as  though  they  derived  their 
title  from  any  other  source.  This  construction  of  the  Act 
is  in  accordance  with  a  recent  decision  of  the  Supreme 
Court  of  this  State  in  the  case  of  The  Mayor  cfc.,  of  San 
Jose  V.  Irimble. 

Final  confirmation  as  defined  in  the  Act,  is  deemed  to  be 
the  patent  of  the  United  States,  or  the  final  determination 
of  the  official  survey  of  the  land  under  the  Act  of  Congress 
of  June  14,  1860. 

The  efifect  of  this  statute  upon  the  action  of  the  plaintiff 
is  obvious.  He  claims  the  premises  in  controversy  under 
title  derived  from  the  Mexican  Government,  not  directly  by 
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immediate  grant,  but  indirectly  through  the  action  of  the 
Alcalde.  That  officer  only  had  authority  to  alienate  lands 
belonging  to  the  pueblo;  and  the  pueblo  derived  its  claim 
and  interest  in  its  municipal  lands  under  the  general  laws  of 
Me:xico.  Its  title  was  derived  in  the  strictest  sense  of  the 
terms,  from  the  Mexican  Government.  That  title,  although 
finally  confirmed  in  fact  by  the  decree  of  the  Circuit  Court 
of  the  United  States,  entered  in  the  case  of  the  United 
States  V.  The  City  of  San  Francisco,  on  the  eighteenth  day  of 
May,  1865,  and  the  legislation  of  Congress  upon  the  claim 
of  the  city  has  not  been  finally  confirmed  within  tlie  mean- 
ing of  the  Act  of  1863.  No  patent  has  been  issued  to  the 
city  upon  the  decree  of  confirmation,  and  the  official  survey 
has  not  been  finally  determined  under  the  Act  of  Congress 
of  June  14,  1860.  The  case  of  the  plaintiff  falls,  therefore, 
directly  within  the  provision  which  requires  the  action 
to  be  brought  within  five  years  after  the  passage  of  the 
Act.* 

Before  leaving  this  subject  it  may  be  proper  to  say  a  few 
words  further  upon  the  source  of  title  to  the  land  within 
the  limits  of  the  pueblo  of  San  Francisco,  as  described  in 
the  decree  of  the  Circuit  Court  of  the  United  States,  as 
there  is  much  difference  of  opinion  on  the  subject  between 
counsel. 

The  city  of  San  Francisco,  as  successor  of  the  pueblo, 
asserted  title  to  four  square  leagues  of  land,  embracing  the 
site  of  the  present  city,  and  presented  her  claim  for  the 
same  to  the  Board  of  Land  Commissioners,  created  under 
the  Act  of  March  3,  1851.  The  Board  confirmed  the  claim 
to  a  portion  of  the  land,  and  rejected  it  for  the  balance. 
The  city,  not  satisfied  with  this  determination,  prosecuted 
an  appeal  from  the  decision  to  the  District  Court  of  the 

*Thi8  view  of  the  effect  of  the  Statute  of  Limitations  upon  the  right  of  a(s 
tion  of  the  plaintiffs,  is  modified  in  the  opinion  filed  on  denying  the  motion 
for  a  new  trial.  (  See  post  p.  676. )  It  is  there  held  that  the  statute  commenced 
running  against  the  action  of  the  plaintiff,  from  the  first  of  July  1864,  the 
date  of  the  passage  of  the  "Act  to  expedite  the  settlement  of  titles  to  lands 
in  the  State  of  California.  That  period  expired  in  April,  1868,  and  the 
present  action  was  not  commenced  until  May,  1870. 
U 
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United  States.  From  that  Court  the  case  was  transferred 
to  the  Circuit  Court,  and  by  this  latter  tribunal  the  claim 
of  the  city  was  confirmed  to  the  extent  of  four  square 
leagues,  and  on  the  eighteenth  of  May,  1865,  the  decree 
was  entered.  In  the  prosecution  of  the  case  it  was  not  con- 
tended by  the  counsel  of  the  city  that  any  specific  grant  of 
Und  had  ever  been  made  or  issued  to  her  by  Spain  or 
Mexico.  Her  claim  to  the  four  square  leagues  was  founded 
upon  the  general  laws  of  Mexico,  by  which  pueblos,  or 
towns,  once  established  and  ofiicially  recognized,  were  en- 
titled for  their  benefit,  and  tiie  benefit  of  their  inhabitants, 
to  the  use  of  lands  embracing  the  site  of  such  pueblos,  or 
towns,  and  of  adjoining  lands  within  certain  limits.  ''This 
right,"  as  was  said  by  the  Supreme  Court  in  Toumsend  v. 
Greeley  (5  Wallace,  336),  and  repeated  in  Griaar  v.  McDoicdl 
(6  Wallace,  372),  "appearstohavebeen  common  to  the  cities 
and  towns  of  Spain  from  an  early  period  in  her  history,  and 
was  recognized  in  the  laws  and  ordinances  for  the  settle- 
ment and  government  of  her  colonies  on  this  continent. 
The  same  general  system  of  laws  for  the  establishment  and 
government  of  pueblos  and  the  assignment  to  them  of  lands, 
that  prevailed  in  Spain,  was  continued  in  Mexico,  with  but 
little  variation,  after  her  separation  from  the  mother  coun- 
try. These  laws  provided  for  the  assignment  to  the  pueblos, 
for  their  use  and  the  use  of  their  inhabitants,  of  land  not 
exceeding  in  extent  four  square  leagues." 

Upon  these  laws  as  already  stated,  the  city  rested  her 
claim.  As  no  assignment  of  lands  was  made  to  the  pueblo 
under  the  former  Government,  the  claim  or  right  of  the  city 
was  an  imperfect  one,  requiring  recognition  and  confirma- 
tion in  the  mode  prescribed  by  Congress,  like  other  claims 
to  property  of  an  imperfect  character  derived  from  Spanish 
or  Mexican  authorities. 

From  the  decree  of  the  Circuit  Court  of  the  United 
States  an  appeal  was  taken  to  the  Supreme  Court;  and  whilst 
the  case  was  pending  there.  Congress  passed  the  Act  of 
March  8,  1866,  "to  quiet  the  title  to  certain  lands  within 
the  corporate  limits  of  the  city  of  San  Francisco."  By  this 
Act,  all  the  right  and  title  of  the  United  States,  to  the  land 


Dist.  Cal.]  Montgomery  v.  Bevans.  675 

1871.]  Opinion  of  the  Court— Mr.  Justice  Field. 

situated  within  the  corporate  limits  of  the  city,  confirmed 
by  the  decree  of  the  Circuit  Court,  were  relinquished  and 
granted  to  the  city,  and  the  claim  of  the  city  to  the  land 
was  confirmed,  subject,  however,  to  the  reservations  and 
exceptions  designated  in  the  decree,  and  upon  certain  tmsts 
as  to  the  disposition  of  the  land.     ''By  this  act,"  said  the 
Supreme  Court  in  Grisar  v.  McDowell,  "the  Government  has 
expressed  its  precise  will  with  respect  to  the  claim  of  the 
city  of  San  Francisco  to  her  lands,   as  it  was  then  recog- 
nized by  the  Circuit  Court  of  the  United  States.     In  the 
execution  of  its  treaty  obligations  with  respect  to  property 
claimed  under  Mexican  laws,  the  Government  may  adopt 
such   modes  of  procedure  as  it  may  deem  expedient.     It 
may  act  directly  by  legislation  upon  the  claims  preferred, 
or  it  may  provide  a  special  board  for  their  determination, 
or  it  may  require  their  submission  to  the  ordinary  tribunals. 
It  is  the  sole  judge  of  the  propriety  of  the  mode,  and  hav- 
ing the  plenary  power  of  confirmation,   it  may  annex  any 
conditions  to  the  confirmation  of  a  claim  resting  upon  an 
imperfect  right,  which  it  may  choose.     It  may  declare  the 
action  of  the  special  board  final;  it  may  make  it  subject  to 
appeal;  it  may  require  the  appeal  to  go  through  one  or  more 
Courts,  and  it  may  arrest  the  action  of  the  Board  or  Courts 
at  any  stage." 

**The  Act  of  March  3,  1851,  is  a  general  law  applying  to 
all  cases,  but  the  Act  of  March  8,  1866,  referring  specially 
to  the  confirmation  of  the  claim  to  land  in  San  Francisco, 
-withdrew  that  claim,  as  it  then  stood,  from  further  consider- 
ation of  the  Courts  under  the  provisions  of  the  general  act. 
It  disposed  of  the  city  claim  and  determined  the  conditions 
upon  which  it  should  be  recognized  and  confirmed.  The 
title  of  the  city,  therefore,  rests  upon  the  decree  of  the  Cir- 
cuit Court,  as  modified  by  the  Act  of  Congress." 

By  the  statement  that  the  title  of  the  city  rests  upon  the 
decree  of  the  Court,  is  meant  that  her  title  is  that  which  is 
recognized  and  established  by  the  decree.  The  decree  must 
be  read  precisely  as  if  the  conditions  prescribed  in  the  Act 
of  Congress  had  been  inserted  in  the  decree  by  the  Court. 
No  one  would  have  doubted,  if  that  had  been  done,  that 
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the  title  was  Mexican  in  its  origin,  and  to  be  treated  like 
other  imperfect. Mexican  titles  when  confirmed  by  authority 
of  the  United  States. 

It  only  remains  to  add  that  jndgment  must  be  entered  for 
the  defendants.  If  special  findings  are  desired,  the  counsel 
for  the  plaintiff  will  prepare  them  and  present  them  to  me 
upon  notice  to  the  counsel  of  the  advei-se  parties,  for  settle- 
ment; otherwise  a  general  finding  will  be  filed. 

Motion  fob  New  Tbul. 

The  plaintiff's  attorney  moved  for  a  new  trial,  before  Mr. 
Justice  Field,  on  the  ground  of  newly  discovered  evidence, 
and  alleged  error  in  the  finding  of  the  Court,  and  in  its 
ruling  upon  the  Statute  of  Limitations.  The  Court  denied 
the  motion  immediately  after  the  argument,  but  stated  that 
perhaps  its  opinion  on  the  Statute  of  Limitations  might  re- 
quire some  explanation  or  modification;  and  if  satiBfied 
upon  further  consideration  that  such  was  the  case,  it  would 
file  a  supplemental  opinion  on  that  point,  but  that  its  find- 
ing as  to  the  death  of  the  grantee  at  the  time  the  grant  was 
issued  remaining,  the  judgment  must  stand  as  rendered, 
whatever  qualification  might  be  made  in  the  opinion  upon 
the  Statute  of  Limitations. 

Subsequently  the  following  opinion  was  filed : 

Mr.  Justice  Field.  When  the  motion  for  a  new  trial 
was  argued,  the  views  expressed  in  the  opinion  of  the  Court 
upon  the  effect  of  the  State  Statute  of  Limitations  of  1863, 
and  particularly  as  to  the  time  it  began  to  run  against  the 
right  of  action  of  the  plaintiff,  were  earnestly  combatted  by 
counsel.  It  was  contended  by  them,  that  the  statute  only 
began  to  run  from  the  passage  of  the  Act  of  Congress  of 
March  8,  1866,  and  that  the  legal  title  to  the  premises  until 
then  was  in  the  United  States.  Whilst  unable  to  agree 
with  counsel  in  this  position,  I  was  so  much  impressed 
with  their  argument  that  I  was  induced  to  reconsider  the 
opinion,  and  must  now  qualify  in  some  particulars  its  con- 
clusions. 

The  sixth  section  of  the  Statute  of  Limitations  of  1863,  as 
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stated,  provided,  in  substance,  that  parties  claiming  real 
property  under  title  derived  from  the  Spanish  or  Mexican 
Governments,  or  the  authorities  thereof,  which  had  not 
been  finally  confirmed  by  the  United  States,  or  its  legally 
constituted  authorities,  should  be  limited  to  five  years  after 
its  passage,  within  which  to  bring  an  action  for  the  recovery 
of  the  property  or  its  possession,  but  if  the  title  had  been 
thus  finally  confirmed,  the  parties  should  be  subject  to  the 
same  limitations  as  though  they  derived  their  title  from  any 
other  source,  that  is,  they  should  have  five  years  from  such 
final  confirmation.  The  statute,  in  another  section,  declared 
that  by  final  confirmation  was  meant  the  patent  of  the 
United  States,  or  the  final  determination  of  the  official  sur- 
vey of  the  land  under  the  Act  of  Congress  of  June  14, 1860. 
As  no  final  confirmation,  within  the  meaning  of  tb^  statute, 
that  is,  as  no  patent  had  been  issued  to  the  city  and  no 
official  survey  had  been  made,  the  attention  of  the  Court 
was  drawn  only  to  the  provision  of  the  statute  for  the  com- 
mencement of  actions  within  five  years  after  its  passage.  It 
did  not  then  occur  to  the  Court,  and  was  not  suggested  by 
counsel,  that  in  consequence  of  the  legislation  of  Congress 
by  the  Acts  of  July  1, 1864,  and  of  March  8, 1866,  no  patent 
would  ever  issue  to  the  city  under  the  decree  of  .confirma- 
tion, and  that  the  Act  of  June  14,  1860,  had  been  repealed. 
But  such  is  undoubtedly  the  case.  The  Act  of  June  14, 
1860,  was  repealed  on  tlie  first  of  July,  1864;  and  it  is  not 
the  practice  of  the  Land  Department  of  the  United  States, 
and  there  is  no  occasion  for  such  practice,  to  issue  patents 
for  land  granted  by  direct  Act  of  Congressr^A  patent 
necessarily  rests  for  its  validity  upon  the  legislation  of  Con- 
gress, and  if  the  provisions  of  such  legislation  are  complied 
with — and  it  is  itself  presumptive  evidence  of  the  fact — 
it  passes  all  the  title  of  the  United  States  to  the  premises 
designated.  A  grant  by  direct  Act  of  Congress  differs  only 
from  a  patent,  in  that  it  passes  the  title  without  any  inter- 
mediate steps  from  the  sovereign  proprietor,  whereas  the 
patent  is  only  issued  through  the  action  of  subordinate 
ofiicers.  If  any  difference  could  exist  in  the  grade  of  the 
two  conveyances,  the  preference  would  fall  to  the  legislative 
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grant,  as  proceedang  more  immediately  than  the  patent  from 
the  original  source  of  title.  But  in  truth,  there  is  no  such 
difference;  both  pass  the  title  of  the  grantor  to  the  extent 
designated. 

Now,  by  the  fifth  section  of  the  Act  of  Congress  of  July 
1,  1864,  **to  expedite  the  settlement  of  titles  to  lands  in 
the  State  of  California"  (13  Stats.  332),  all  the  right  and 
title  of  the  United  States  to  the  lands  within  the  limits  of 
the  city,  as  defined  by  its  charter  of  1851,  were  granted  to 
the  city  for  the  uses  and  purposes  specified  in  the  Van  Ness 
Ordinance,  subject  to  certain  exceptions.  These  exceptions 
consisted  of  all  sites  or  other  parcels  of  land  which  had 
been,  or  were  then,  occupied  by  the  United  States  for  mili- 
tary, naval,  or  other  public  uses,  or  such  other  sites  or 
parcels  as  might  thereafter  be  designated  by  the  President 
within  one  year  after  the  rendition  to  the  Oeneral  Liand 
Office  by  the  Surveyor-General  of  an  approved  plat  of  the 
exterior  limits  of  the  city,  as  recognized  by  the  section, 
that  is,  as  defined  by  the  charter  of  1851,  in  connection 
with  the  lines  of  the  public  surveys. 

It  is  contended  by  counsel  that  the  exception  from  the 
grant  of  such  parcels  as  might  be  subsequently  designated 
by  the  President,  defeated  the  entire  grant.  Their  position 
is  that  the  act  is  void  for  repugnancy,  because,  to  use  their 
own  language,  it  begins  by  granting  all,  and  ends  by  reserv- 
ing all  to  the  grantor.  But  this  position  is  clearly  untenable. 
The  grant  is  general,  of  all  the  lands  within  the  limits  of 
the  charter  of  1851,  and  the  exception  is  of  such  sites  or 
parcels  of  these  lands  as  are  or  have  been  occupied  by  the 
United  States,  or  may  be  designated  by  the  President  for 
particular  uses.  The  power  of  future  designation  does  not 
in  terms  extend  so  as  to  cover  the  whole  grant,  but  only  to 
parcels  of  the  same.  If  the  language  of  the  exception 
would  authorize,  as  supposed  by  counsel,  the  designation 
of  one  parcel  after  another  until  all  the  land  granted  was 
taken,  it  would  not  follow  that  the  grant  itself  would  fail, 
but  only  that  the  exception  would  be  void  for  repugnancy. 
If  the  grant  were  between  private  parties  it  is  possible  that 
the  exception  would  be  regarded  as  void,  either  forjtmcer- 
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'  tainty  or  repugnancy.  The  grant  in  such  case  would  be 
-''taken  most  strongly  against  the  grantor.  But  the  grant 
here  being  a  legislative  grant,  it  is  the  duty  of  the  Court  to 
give  eflfect  so  far  as  possible  to  the  intent  of  the  legislature, 
if  that  can  be  ascertained,  without  reference  to  the  techni- 
cal rules  which  would  control  the  construction  of  a  private 
grant.  I  am,  therefore,  of  opinion  that  the  right  of  the 
Government  to  designate  through  the  President,  within  a 
limited  time,  parcels  of  land  for  public  uses,  could  be  main- 
tained. It  is  not  to  be  presumed  that  the  President  would 
exercise  the  right  so  as  to  defeat  the  general  purpose  of  the 
grant,  which  was  to  quiet  the  title  of  possessors  of  lots  in 
the  city  under  the  Van  Ness  Ordinance.  In  this  view  the 
title  of  the  United  States  to  all  the  lands  within  the  charter 
limits  of  1851,  should  be  regarded  as  having  passed  by  the 
act  to  the  city  with  a  right  in  the  United  States  to  resume 
the  title  to  parcels|of  these  lands,  upon  the  designation  of 
'j^  the  President  within  a  specified  period.  But,  if  I  am  mis- 
taken in  this  view,  the  exception  should  be  regarded  as 
void,  and  the  titles  as  having  passed  at  once  without  any 
right  in  the  United  States  subsequently  to  resume  the  title 
to  any  parcels.  It  is  of  no  practical  consequence  in  this 
case  which  construction  is  adopted,  for  no  parcel  within  the 
limits  of  the  city,  lying  on  the  peninsula  west  of  the  bay, 
was  ever  designated  by  the  President,  and  the  power  of 
designation  on  the  peninsula  was  released  by  the  Act  of 
March  8,  1866,  in  pursuance  of  which  the  claim  of  the  city 
was  finally  confirmed.  The  only  designation  ever  made  was 
that  of  the  island  of  Yerba  Bueua,  which  is  situated  in  the 
bay. 

Now,  though  the  title  of  the  city,  as  stated  in  the  previous 
opinion,  is  Mexican  in  its  origin  and  was  recognized  and 
established  by  the  decree  of  the  Circuit  Court  of  the  United 
States,  as  modified  by  the  Act  of  Congress  of  March  8, 
1866,  vet  all  adverse  interest  of  the  Government  to  the  lands 
within  the  corporate  limits  of  1851  being  released  by  the 
Act  of  July  1,  1864,  the  titles  conferred  by  the  Van  Ness 
Ordinance  became  perfect  legal  titles.  The  act  operated 
upon  such  titles  as  effectually  as  a  patent  would  have  done. 
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The  contiogent  right  reserved  to  the  United  States  did  not 
affect  the  perfect  chara<$ter  of  those  titles,  any  more  than  a 
like  right  of  the  United  States  to  take  property  for  public 
uses  upon  compensation  affects  the  title  of  such  property. 
There  is  good  reason,  therefore,  for  the  position  of  counsel 
of  the  defendants,  that  the  Statute  of  Limitations  of  1863 
began  to  run  against  the  right  of  action  of  the  plaintiff  on 
the  first  of  July,  1864,  if  it  be  held  that  the  statute  did  not 
run  from  its  passage. 

The  statute  allows,  as  already  stated,  five  years  after  its 
passage  for  the  commencement  of  an  action,  provided  the 
title  has  not  been  previously  perfected  by  final  confirmation; 
if  thus  perfected,  then  five  years  from  such  confirmation. 
It  does  not  contemplate  the  case  of  a  final  confirmation  sub- 
sequently made,  or,  rather,  it  gives  no  force  to  such  subse- 
quent confirmation,  and  herein  lies  the  defect  of  the  statute. 
It  is  not  competent  for  State  legislation  to  impair  the  rights 
of  the  claimant  flowing  from  subsequent  confirmation. 

Upon  the  acquisition  of  California  the  obligation  devolved 
upon  the  United  States  to  protect  the  inhabitants  of  the  ter- 
ritory in  their  property.     This  obligation  was  recognized  by 
express  stipulations  of  the   treaty.     The  obligation  being 
political  in  its  character  could  be  discharged,   as  I  have 
often  had  occasion  to  observe  in  this  court,  and  when  a 
member  of  the  Supreme  Court  of  the  State,  in  such  manner 
and  on  such  tei*ms  as  the  Government  might  deem  appro- 
priate.    By  the  Act  of  March  3,   1851,  the  Government  de- 
termined the  conditions  upon  which  it  would  discharge  this 
obligation  to  holders  of  titles  from  Mexican   or  Spanish 
authorities.     It  there  established  a  tribunal  for  the  con- 
sideration of  all  claims  to  land  by  virtue  of  such  titles,  and 
required  their  presentation  before  it  for  investigation  within 
a  prescribed  period,  with  such  evidence,  documentary  or 
otherwise,  as  the  holders  might  possess;  appointed  law 
officers  to  appear  and  contest  their  validity;  allowed  appeals 
from   the  decisions  of  the  tribunal  to  the  Courts  of  the 
United  States,  and  provided  officers  to  survey  and  measure 
off  the  lands  when  the  claims  to  them  were  iinally  adjudged 
to  be  valid. 
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On  the  one  hand  the  claimant  was  compelled  by  this  Act, 
on  pain  of  forfeiting  his  land,  to  present  his  claim  to  it  be- 
fore the  tribunal  thus  created,  and  was  subjected  to  numer- 
ous and  expensiye  proceedings  to  establish  its  justice  and 
validity.  On  the  other  hand  the  Government  promised  the 
claimant  that  if  on  the  prescribed  investigation  and  consid- 
eration by  that  tribunal,  and  the  Courts  of  the  United 
States  on  appeal,  his  claim  was  found  to  be  valid,  it  would 
take  such  action  as  would  render  his  title  perfect,  and  give 
to  him  such  evidence  of  ownership  as  would  assure  to  him 
its  possession  and  enjojrment.  This  legislation  was  not 
subject  to  any  constitutional  objection,  so  far  as  it  applied 
to  titles  of  an  imperfect  character; (that  is,  to  titles  which 
required  further  action  of  the  political  department  of  the 
Government  to  render  them  perfect.  The  precise  point  was 
adjudged  by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Beard  v.  Federey  (3  Wallace,  478-490),  where 
language  respecting  claims  to  land  in  California,  derived 
from  Spanish  or  Mexican  authorities,  the  obligation  with 
reference  to  such  claims  devolved  upon  the  United  States 
upon  the  cession  of  the  country,  and  the  character  and 
effect  of  the  Act  of  Congress  of  March  3,  1851,  is  used, 
similar  to  that  which  is  expressed  and  repeated,  so  often  as 
to  become  almost  trite,  in  numerous  decisions  of  the 
Supreme  Court  of  this  State. 

The  Act  of  March  3,  1851,  being  constitutional,  it  is  not 
within  the  legislative  competency  of  the  State  to  interfere 
with  and  defeat-  its  operation.  This  follows  necessarily 
from  the  sovereign  and  supreme  authority  of  the  United 
States  over  all  matters  connected  with  the  treaty  and  the 
enforcement  of  obligations  incurred  thereby. 

The  Statute  of  Limitations  of  1863,  so  far  as  it  fixes  a 
period  after  its  passage  within  which  actions  must  be 
brought  for  the  recovery  of  real  property  claimed  under 
titles  of  Mexican  or  Spanish  origin,  may  not  perhaps  be 
open  to  any  just  objection  where  the  titles  are  imperfect  in 
their  character  and  are  unconfirmed.  But  to  give  effect  to 
the  statute  so  as  to  cut  off  or  limit  to  the  period  designated 
after  its  passage,  the  right  of  action  upon  those  titles,  When 
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subsequently  confirmed  and  perfected,  would  be  to  defeat 
in  many  instances  the  legislation  of  Congress,  and  render  it 
subordinate  to  the  action  of  the  State. 

Many  of  the  grants,  as  is  well  known,  from  Mexican  and 
Spanish  authorities,  were  for  specific  quantities  of  land 
lying  within  exterior  boundaries  embracing  a  greater  quan- 
tity. They  usually  contained  a  clause  providing  for  official 
segregation  of  the  quantity  designated,  with  a  reservation 
of  the  surplus  for  the  benefit  of  the  nation.  They  were, 
notwithstanding  this,  accompanied  with  conditions  of  culti- 
vation and  occupancy,  either  expressed  in  the  grants  or 
annexed  by  force  of  law,  and  a  compliance  with  them  was 
essential  to  avoid  a  possible  denouncement  and  forfeiture  of 
the  land.  The  grantees  were  therefore  obliged  to  take  pos- 
session, and  their  right  of  possession  necessarily  extended 
to  the  entire  tract.  They  could  not  set  apart  for  themselves 
any  particular  portion  of  the  general  tract  equal,  in  their 
judgment,  or  according  to  their  measurement,  to  the  quan- 
tity specified.  The  authority  to  make  a  segregation,  re- 
mained before  the  cession  of  the  country  with  the  former 
Government,  and  since  the  cession  has  remained  with  the 
new  Government.  The  grantees  were,  therefore,  interested 
to  protect  from  injury  and  waste  the  entire  tract,  and  to 
improve  it,  and,  until  official  segregation,  third  persons 
could  not  interfere  with  this  right  to  the  possession  of  the 
whole.  Until  then,  as  was  said  in  ComioaU  v.  Culver  (16 
Cal.  429),  no  individual  could  complain,  much  less  could 
he  be  permitted  to  determine  in  advance  that  any  particular 
locality  would  fall  within  the  supposed  surplus,  and  there- 
fore justify  its  forcible  seizure  and  detention  by  himself. 
**If  one  person,"  to  use  the  language  of  the  Court  in  that 
case,  **  could  in  this  way  appropriate  a  particular  parcel  to 
himself,  all  persons  could  do  so;  and  thus  the  grantee,  who 
is  the  donee  of  the  Government,  would  be  stripped  of  its 
bounty  for  the  benefit  of  those  who  were  not  in  its  contem- 
plation, and  were  never  intended  to  be  the  recipient  of  its 
favors." 

Such  being  the  rights  of  grantees  until  official  segrega- 
tion, the  Courts  of  this  State  have  with  strict  justice  given 
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effect  to  tbem  by  sustaining  actions  of  ejectment,  until  such 
segregation  for  the  entire  tract  within  the  exterior  bound- 
aries. Much  hardship  has,  in  numerous  cases,  been  the 
result  of  actions  of  this  character.  Many  grantees  through- 
out the  country,  probably  tlie  majority  of  them,  have, 
therefore,  from  this  consideration  or  to  avoid  the  expenses 
of  litigation,  refrained  from  enforcing  their  rights  in  this 
respect.  Now,  if  the  statute  of  1863  could  be  upheld  when 
applied  to  actions  upon  titles  confirmed  subsequently  to  its 
passage,  this  absurd  result  would  follow,  if  the  confirma- 
tion were  had  more  than  five  years  afterwards,  namely; 
that  grantees  would  be  barred  from  recovering  the  limited 
quantity  to  which  they  were  ultimately  found  entitled  after 
confirmation  and  survey,  because  they  had  not  previously 
sued  for  and  recovered  a  greater  quantity.  The  grantees 
in  that  case  would  be  required  to  sue,  before  confirmation, 
for  more  than  they  would  be  ultimately  entitled  to  have  set 
apart  to  them,  and  more  than  the  former  Government  in- 
tended to  grant  to  them,  or  be  barred  of  all  right  of  action 
for  the  quantity  actually  intended  and  finally  assigned  to 
them. 

It  is  evident  that  the  State  Courts  are  incompetent  to 
determine  finally  upon  the  rights  of  parties  claiming  by 
imperfect  titles  of  Mexican  or  Spanish  origin  before  their 
confirmation.  A  suit  founded  upon  such  title  might  be  de- 
feated by  a  ruling  of  a  State  Court,  that  the  grant  was  in- 
valid because  issued  without  authority,  or  was  forged,  or 
abandoned,  or  because  its  conditions  were  not  complied 
with,  and  yet  if  the  grant  should  be  adjudged  valid  in  the 
proceedings  before  the  Board  of  Commissioners  created 
under  the  Act  of  March  3,  1851,  and  the  tribunals  of  the 
United  States  on  appeal  from  its  decision,  and  a  patent 
be  issued,  the  judgment  of  the  State  Court  would  not  be  a 
bar  to  a  new  action  upon  the  patent.  And  the  reason  is 
obvious;  until  the  Government  has  discharged  its  obliga- 
tions under  the  treaty  with  respect  to  such  titles,  the  State 
Court  can  only  look  into  the  evidence  respecting  them  for 
the  purpose  of  determining  the  right  of  their  holder  to 
present  possession.     It  can  pass  no  judgment  which  will 
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impair  the  ultimate  determination  of  the  appropriate  federal 
tribunals  respecting  their  validity. 

If  an  adverse  judgment  by  a  State  Court  upon  the  uncon- 
firmed title  would  not  bar  an  action  upon  the  confirmed 
title,  it  must  necessarily  follow  that  the  absence  of  any  ac- 
tion upon  the  title  before  confirmation  cannot  be  eiFectual 
as  a  bar  to  an  action  after  confirmation. 

It  would  seem  from  the  argument  of  counsel,  that  the  diffi- 
culty experienced  by  them  upon  the  subject  under  consid- 
eration, has  arisen  from  the  idea  that  its  determination 
depends  upon  the  character  of  the  title  derived  from  Mexi- 
can or  Spanish  authorities  as  equitable  or  legal.     Bat  its 
determination  does  not  depend  upon  this  distinction.  Equit- 
able titles,  so  called,  are  strictly  mere  claims  upon  the 
Government  for  titles,  and  are  founded  upon  some  service 
rendered  or  other  consideration  given  to  the  Government, 
or  promise  by  it.     They  constitute  no  estate  in  ihe  land, 
and,  unless  accompanied  with  the  right  of  possession,  do 
not  authorize  any  action  for  the  recovery  of  ihe  land. 
Grants  in  California  from  Mexican  or  Spanish  authorities 
conferred  something  more  than  mere  equitable  titles,  as 
thus  understood;  they  passed  to  the  grantees  a  present  and 
immediate  interest  in  the  premises  designated;  they  con- 
ferred a  legal  title,  though  generally,  for  want  either  of 
departmental  approval  or  official  segregation,  one  which  was 
imperfect  in  its  charact^.     The  question  in  all  cases  of  this 
kind,   ia  not  whether  the  title  is  equitable  or  legal,  but 
whetlier  it  is  perfect  or  imperfect.     If  imperfect,  it  is  under 
the  control  of  the  Government  of  the  United  States,  and 
any  regulations  which  that  Government  may  prescribe  for 
the  purpose  of  protecting  and  perfecting  it.     The  action  of 
that  Government,  and  the  right  of  possession  and  enjoy- 
ment which  perfected  title  gives,  cannot  be  defeated  or  in 
any  respect  impaired  by  State  legislation.    As  against  the 
perfected  title,  the  State  Statute  of  Limitations  can  only 
begin  to  run  from  the  date  of  the  consummation  of  the 
title. 

In  the  present  case  the  act  of  July  1,  1864,  as  already 
stated,  operated  upon  the  premises  designated  in  perfecting 
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the  title  as  effectually  as  a  patent  of  the  United  States.  It 
is  no  objection  to  the  efficacy  of  the  act  that  it  was  passed 
in  advance  of  the  period  when  a  patent  would  ordinarily 
haye  been  issued,  and  thus  rendered  a  patent  unneces" 
sary. 

It  follows  from  the  views  expressed  that  the  sixth  sec- 
tion of  the  State  statute  of  1863  is  invalid  so  far  as  it 
applies  to  actions  for  the  recovery  of  real  property  founded 
upon  titles  derived  from  Mexican  or  Spanish  authorities, 
perfected  after  its  passage,  either  by  Act  of  Congress  or  by 
judicial  decree,  survey  and  patent,  and  that,  as  to  titles 
thus  perfected,  the  ordinary  period  of  limitation  must  be 
allowed  from  the  date  of  their  consummation  which  exists 
with  reference  to  actions  on  complete  title  from  other 
sources. 

It  follows,  also,  that  the  statute  in  the  present  case  began 
to  run  against  the  right  of  action  of  the  plaintiff  on  the  first 
of  July,  1864,  and  not  on  the  eighteenth  of  May,  1863. 
The  former  opinion  must,  therefore,  be  modified  in  accord- 
nnce  with  these  views. 


The  Cole  Silver  Mining  Company  v.  The  Virginia 
AND  Gold  Hill  Water  Company  et  al. 

CiBCuiT  Court,  District  of  Nevada, 
October  6,  1871. 

1.  iMDiSFKKSABiiE  Pabties. — One  whose  rights  wiU  necessarily  be  affected  by 

the  operation  of  a  decree  in  equity  is  an  indispensable  party  to  the  action, 
and  the  Conrt  will  not  proceed  to  a  decree  without  his  presence. 

2.  Pbopeb  Pabtiks. — Where  a  decree  can  be  made  settling  the  rights  of  the 

parties  before  the  Court,  without  affecting  the  rights  of  others  absent, 
the  Conrt  may  proceed  to  a  decree,  although  those  absent  might  be 
proper  parties  to  the  action. 

3.  JuBBsracnoM  Oustbd. — Where  the  bringing  in  of  an  absent  party,  whose 

presence  might  otherwise  be  deemed  material,  would  oust  the  Court  of 
jurisdiction;  the  Court  will  ''strain  hard"  to  grant  relief  as  to  the  pat- 
Cietf  before  it. 
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4.  Mandatory  Prbliminaby  Injunction. — In  a  j-roper  case,  a  Court  of  Equity 

-will  grant  a  preliminary  injunction  in  a  restrictive  form,  although  an 
obedience  to  the  injunction  should  require  the  performance  of  substan- 
tive  acts  on  the  part  of  the  party  enjoined. 

5.  Dknial  on  Information. — The  Court  will  not  dissolve  a  preliminaiy  in- 

junction upon  the  denials  of  the  equities  of  the  bill  made  upon  infonna- 
tion  and  belief  merely;  nor  upon  affirmative  allegations  of  new  matti;! 
meeting  the  equities  of  the  bill  made  only  upon  information  and  belief. 

Before  Mr.  Justice  Field. 

Motion  to  dissolve  an  injunction  on  bill  and  answer.  The 
facts  sufficiently  appear  in  the  opinion,  and  in  the  report 
of  the  same  case  before  Sawyer,  Circuit  Judge,  on  motion 
for  an  injunction,  ante  470. 

Mitchell  dt  Sto7ie  and  S.  TV.  Saiidei'son,  for  complainants. 

B.  S.  Mesick  and  Williams  dt  BixleVy  for  defendants. 

Mr.  Justice  Field.  This  is  a  motion  to  dissolve  an  in- 
junction issued  upon  tlie  bill  of  complaint.  It  is  made  upon 
three  grounds : 

1.  That  Herman  Glauber,  who  is  a  citizen  of  the  State  of 
California,  is  an  indispensable  party  defendant  in  the  suit, 
without  whose  presence  the  Couii  cannot  proceed  to  a 
decree. 

2.  That  the  injunction,  though  preventive  in  form,  is 
mandatory  in  fact,  and  an  injunction  of  this  character  can- 
not issue  upon  an  interlocutory  application. 

3.  That  the  equities  of  the  bill  are  fully  denied  by  the 
answer. 

I.  The  question  whether  Glauber  is  an  indispensable 
party  depends  upon  the  further  question,  whether  he  is 
materially  interested  in  the  matter  in  controversy,  or  object 
of  the  suit,  and  that  interest  would  be  necessarily  affected 
by  any  available  decree  consistent  with  the  case  presented 
by  the  bill. 

It  is  undoubtedly  a  general  rule  in  equity  that  all  persons 
materially  interested  in  the  matter  in  controversy,  or  ob- 
ject of  the  suit,  should  be  made  parties  in  order  that  com- 
plete justice  may  be  done  and  a  multiplicity  of  suits  be 
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avoided.  And  usually  when  it  appears  that  persons  thus 
interested  are  not  brought  in,  the  Court  will  order  the  case 
to  stand  over  until  they  are  made  parties.  A  Court  of 
Equity,  as  has  been  said  by  a  distinguished  Chancellor, 
delights  to  do  complete  justice,  and  not  by  halves.  But 
sometimes,  from  the  residence  of  parties  thus  interested, 
the  Court  is  unable  to  bring  them  all  before  it.  Particu- 
larly is  this  so  with  the  Circuit  Court  of  the  United  States, 
which  possesses  no  power  to  authorize  a  constructive  service 
of  process  upon  absent  or  non-resident  defendants,  and 
which  can  only  exercise  its  jurisdiction  in  that  class  of 
cases  depending  upon  the  citizenship  of  the  parties,  where 
all  the  parties,  however  numerous  on  one  side,  are  from  a 
State  different  from  that  of  the  parties  on  the  other  side. 
In  all  such  cases,  the  Court  will  consider  whether  it  is  pos- 
sible to  determine  the  controversy  between  the  parties 
present,  without  affecting  the  interests  of  other  persons  not 
before  the  Court,  or  by  reserving  their  interests.  If  the 
interests  of  those  present  Hre  severable  from  the  interests 
of  those  absent,  such  determination  can  generally  be  had, 
and  the  Court  will  proceed  to  a  decree.  But  if  the  interests 
of  those  present  and  those  absent  are  so  interwoven  with 
each  other,  that  no  decree  can  possibly  be  made  affecting 
the  one  without  equally  operating  upon  the  other,  then  the 
absent  persons  are  indispensable  parties,  without  whom  the 
Court  cannot  proceed,  and,  as  a  consequence  will  refuse  to 
entertain  the  suit.  {Shields  v.  Banoia,  17  How.  130;  Barney 
V.  Baltimore  Ciiy,  6  Wallace,  280.) 

The  inquiry  then,  is  this :  whether  Glauber  possesses  any 
interest  in  the  controversy,  or  object  of  the  suit,  which  is 
so  interwoven  with  that  of  the  other  defendants,  that  no 
available  decree  consistent  with  the  case  presented  by  the 
bill,  can  be  rendered  against  them,  which  will  not  neces- 
sarily affect  him.  The  suit  is  brought  to  prevent  a  diversion 
of  water  of  which  the  complainant  claims  to  be  the  owner  by 
discovery  and  prior  appropriation.  The  water,  or  which 
amounts  to  the  same  thing,  the  exclusive  use  of  it,  is  the 
matter  in  controversy,  and  the  substantial  object  of  the  suit 
is  to  prevent  any  interference  with  such  use  by  the  defend- 
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ants.  Glauber,  according  to  the  allegation  of  the  bill,  is 
not  interested  in  the  water  in  controversy,  but  only  in  the 
tunnel  by  means  of  which  the  water  is  diverted. 

Now  if  a  decree  can  be  rendered  which  will  secure  to  the 
complainants  the  exclusive  use  of  the  water,  and  at  the 
same  time  leave  the  right  and  interest  of  Glauber  in  the 
tunnel  unimpaired,  the  objection  founded  upon  his  absence 
as  a  party  defendant  will  not  be  tenable.  The  learned 
counsel  of  the  defendants  intimated  on  the  argument  of  the 
case,  that  should  the  Court  ultimately  determine  that  the 
complainant  is  entitled  to  the  water,  it  might  be  necessary 
to  decree  that  the  tunnel  be  filled  up.  If  only  a  decree  of 
that  character  can  be  rendered  to  give  protection  to  the 
complainant's  rights,  then  undoubtedly  Glauber  is  an  indis- 
pensable party.  But  the  complainants'  counsel  suggest 
several  forms  in  which  a  decree  may  be  made  protecting 
the  asserted  rights  of  the  complainants  without  in  any  re- 
spect trenching  upon  Glauber's  rights  in  the  tunnel.  The 
defendants  might,  for  instance,  be  restrained  from  interfer- 
ing with  the  water  or  performing  acts  to  prevent  the 
resumption  by  the  complainants  of  its  possession  and  use. 
It  is  stated,  that  even  if  the  defendants  should  not  be  de- 
creed to  do  any  specific  act,  such  as  the  erection  of  a  bulk- 
head, or  the  restoring  of  the  water  diverted,  a  decree  would 
not  be  altogether  fruitless  which  would  allow  the  complain- 
ants to  pump  the  water  from  the  bed  of  the  Nevada  Tunnel 
into  its  own  tunnel,  provided  no  counter  work  should  be 
carried  on  in  the  Nevada  Tunnel  to  prevent  such  pumping; 
or  allow  the  complainants  to  resume  possession  of  the  water 
at  the  mouth  of  the  tunnel.  A  decree  which  would  enjoin 
the  defendants  from  opposing  the  complainants'  rebumption 
of  the  water  in  either  of  these  modes,  would  substantially 
accomplish  the  objects  of  tlie  suit,  and  at  the  same  time 
leave  the  Nevada  Tunnel  and  the  interests  of  Glauber  therein 
as  they  existed  previously. 

It  would  certainly  be  goiog  a  great  way,  and  not  entirely 
consistent  with  proper  respect  for  my  associate,  who  is 
possessed  y  in  the  Circuit  Court,  with  equal  authority  ^ith 
myself,  if  I  should  undertake  to  determine  against  his  con- 
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elusions  upon  substantially  the  same  representation  of  facts, 
without  leave  first  granted  for  a  re-argument  of  the  ques- 
tion, that  Glauber  is  an  indispensable  pai'ty,  and  thus  de- 
cide, in  advance  of  the  presentation  of  the  entire  case,  that 
no  decree  could  possibly  be  rendered  which  would  afford  pro- 
tection to  the  complainant  without  infringing  upon  the  rights 
of  the  absent  Glauber.  I  shall  leave  the  matter  to  his  de- 
termination, simply  observing,  that  in  a  case  of  this  kind, 
when  the  absent  person  alleged  to  be  interested  would,  if 
brought  into  Court,  oust  its  jurisdiction,  I  should  follow 
the  course  suggested  by  Mr.  Justice  Story  in  West  v.  Ban- 
daU  (2  Mason,  196),  and  strain  hard  to  give  relief  as  between 
the  parties  before  the  Court. 

II.  The  injunction,  although  preventive  in  form,  is  un- 
doubtedly mandatory  in  fact. 

It  was  intended  to  be  so  by  the  Circuit  Judge  who 
granted  it,  and  the  objection  which  is  now  urged  for  its 
dissolution  was  presented  1o  him,  and  was  fully  considered. 
I  could  not  with  propriety  reconsider  his  decision,  even  if 
I  differed  from  him  in  opinion.  The  Circuit  Judge  pos-  ] 
sesses,  as  already  stated,  equal  authority  with  myself  in  the 
Circuit,  and  it  would  lead  to  unseemly  conflicts,  if  the  rul- 
ings of  one  Judge,  upon  a  question  of  law,  should  be  disre- 
garded, or  be  open  to  review  by  the  other  Judge  in  they 
same  case. 

But  were  I  not  restrained  by  this  consideration  from  in- 
terfering with  the  order  of  the  Circuit  Judge,  I  should 
hesitate  before  dissolving  the  injunction  upon  the  ground 
stated.  The  benefit  of  the  preventive  remedy  afforded  by 
Courts  of  Equity  in  the  process  of  injunction  would  often 
be  defeated,  if  the  remedy  only  extended  to  cases  where 
obedience  would  not  require  any  affirmative  acts  on  the  part 
of  the  party  enjoined. 

The  owner  of  flumes,  aqueducts  or  reservoirs  of  water 
might,  for  instance,  flood  his  neighbor's  fields  by  raising 
the  sluice  gates  to  these  structures,  and,  if  the  flowing 
should  not  be  speedily  stayed,  might  destroy  the  latter's 
crops;  and  yet,  according  to  the  argument  of  the  learned 
counsel,  no  injunction  could  issue  to  restrain  the  owner 
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from  continuing  the  flood,  if  obedience  to  it  should  require 
him  to  do  the  simple  affirmative  act  of  closing  bis  gates. 
The  person  whose  fields  were  inundated  and  whose  crops 
were  destroyed,  in  the  case  supposed,  would  find  poor  satis- 
faction in  being  told  that  he  must  wait  until  final  decree 
before  any  process  could  issue  to  compel  the  shutting  of  the 
gates,  and  he  must  seek  compensation  for  the  injuries  his 
property  may  suffer  in  the  meantime,  in  an  action  at  law. 

There  is  no  species  of  property  requiring  more  frequently 
for  its  protection  and  enjoyment  the  aid  of  a  Court  of 
Equity,  and  particularly  of  its  preventive  process  of  in- 
junction, than  rights  to  water.  For  purposes  of  mining  as 
well  as  for  ordinary  consumption,  water  is  carried  in  the 
mining  regions  of  Nevada  and  California  over  the  hills  and 
along  the  mountains  for  great  distances,  by  means  of  canals 
and  flumes  and  aqueducts,  constructed  with  vast  labor  and 
enormous  expenditures  of  money.  Whole  communities  de- 
pend for  the  successful  prosecution  of  their  mining  labors 
upon  the  supply  thus  furnished ;  and,  it  is  not  extravagant 
to  say  that  much  of  the  security  and  consequent  value  of 
this  species  of  property  is  found  in  the  ready  and  ample 
protection  which  Courts  of  Equity  afford  by  their  remedial 
processes  of  injunctions,  anticipating  threatened  invasions 
upon  the  property,  restraining  the  continuance  of  an  inva- 
sion when  once  made^  and  preserving  the  property  in  its 
condition  of  usefulness  until  the  conflicting  rights  of  con- 
testing claimants  can  be  considered  and  determined.  The 
limitation  of  the  process  to  cases  calling  for  no  affirmative 
action  on  the  party  enjoined  would  strip  the  process  in  a 
multitude  of  cases  of  much  of  its  practical  benefit. 

I  am  aware  that  there  are  adjudications  of  tribunals  of 
the  highest  character  denying  the  authority  of  a  Court  of 
Equity,  on  a  preliminary  application,  to  issue  an  injunction, 
even  in  a  restrictive  form,  when  its  obedience  would  require 
the  performance  of  a  substantive  act. 

Such  is  the  case  of  AiidenreidY.  The  Philadelphia  &  Bead- 
ing Railroad  Company,  recently  decided  in  the  Supreme 
Court  of  Pennsylvania,  to  which  my  attention  has  been 
called  by  the  defendant's  counsel  (since  reported  in  68  Fenn. 
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State  Bep.  370).  The  opinion  in  that  case  was  delivered  by 
Judge  Sharswood,  who  is  a  jurist;  of  national  reputation, 
and  anything  which  falls  from  him  is  justly  entitled  to  great 
consideration.  He  states  that  the  authorities  both  in  En- 
gland and  in  this  country  are  very  clear  that  an  interlocutory 
or  preliminary  injunction  cannot  be  mandatory.  By  this 
he  means,  I  suppose,  that  the  authorities  show  that  such  an 
injunction  cannot  be  mandatory  in  form,  for  he  refers  to  the 
case  of  Lane  v.  Newdigaie  (10  Vesey,  193),  where  Lord 
Eldon  ordered  an  injunction  to  be  drawn  so  that,  although 
restrictive  on  its  face,  it  compelled  the  defendants  to  do 
certain  specific  things.  Of  that  case  the  learned  Judge  ob- 
serves that  it  is  not  a  precedent  which  ought  to  be  followed 
in  any  Court,  and  that  a  tribunal  which  finds  itself  unable 
directly  to  decree  a  thing,  ought  never  to  attempt  to  accom- 
plish it  by  indirection. 

Notwithstanding  the  great  respect  I  entertain  for  the 
opinions  of  Judge  Sharswood,  and  for  the  decisions  of  the 
Supreme  Court  of  Pennsylvania,  I  am  not  prepared  to 
assent  to  the  view  of  the  authorities  stated  in  the  case  cited, 
nor  to  the  conclusion  there  expressed  that  the  cases  in  En- 
gland ought  not  to  be  followed  in  any  instance. 

Certain  it  is  that  the  jurisdiction  of  the  Court  of  Chan- 
cery in  England  to  decree  in  special  cases  upon  motion  the 
issue  of  injunctions  which,  though  restrictive  in  form,  may 
still  require  for  their  obedience  the  performance  of  sub- 
stantive acts^  has  been  uniformly  maintained  since  the  time 
of  Thurlow.  In  Robinson  v.  Byran  (1  Brown's  Chancery 
Gases,  588)  a  motion  was  made  for  injunction  upon  affida- 
vits, stating  that  since  April  4,  1785,  the  defendant  who  had 
large  pieces  of  water  in  his  park,  supplied  by  a  stream 
which  flowed  to  the  mill  of  the  plaintiff,  had  at  one  time 
stopped  the  water,  and,  at  another  time  let  in  the  water  in 
such  quantities  as  to  endanger  the  mill.  The  Lord  Chan- 
cellor, Thurlow,  ordered  an  injunction  to  restrain  the  de- 
fendant ''from  maintaining  or  using  his  shuttles,  floodgates, 
erections  and  other  devices,  so  as  to  prevent  the  water  flow- 
ing to  the  mill  in  such  regular  quantities  as  it  had  ordinarily 
done  before  the  fourth  of  April,   1785."      The  defendant 
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was,  therefore,  compelled  by  this  injunction,  to  remove 
such  floodgates  and  other  erections  as  he  had  constructed, 
if  they  impeded  the  regular  flow  of  the  water  as  it  had  ex- 
isted before  the  date  designated. 

In  Lane  v.  Newdigate  (10  Vesey,  192),  already  mentioned 
as  referred  to  by  Judge  Sharswood,  the  plaintiff  was  assignee 
of  a  lease  granted  by  the  defendant  for  the  purpose  of 
erecting  mills  and  other  buildings,  with  covenants  for  the 
supply  of  water  from  canals  and  reservoirs  on  the  defend- 
ant's estates,  reserving  to  the  defendant  the  right  of  using 
the  water  for  his  own  collieries.  The  bill  prayed  generally 
that  the  defendant  might  be  decreed  to  use  and  manage  the 
waters  of  the  canal,  so  as  not  to  injure  the  plaintiff  in  the 
occupation  of  his  manufactory,  but  particularly  that  the 
defendant  might  be  restrained  from  using  certain  locks, 
and  thereby  drawing  off  the  water  which  would  otherwise 
run  to  and  supply  the  manufactory,  and  be  decreed  to 
restore  a  particular  cut  for  carrying  away  the  waste  waters, 
and  a  certain  stop-gate,  and  to  restore  the  banks  of  the 
canal  to  their  former  height,  and  also  to  repair  such  stop- 
gates,  bridges,  canals  and  towing-patlis  as  existed  previous 
to  the  lease,  and  to  remove  certain  locks  since  made.  Upon 
motion  for  an  injunction,  the  Lord  Chancellor,  Eldon,  ex- 
pressed a  doubt  whether  it  was  according  to  the  practice  of 
the  Court  to  decree  repairs  to  be  done,  but  finally  made  an 
order  restraining  the  defendant  from  impeding  the  plaintiff 
in  the  use  and  enjoyment  of  the  demised  premises  and  the 
mills  erected  thereon,  and  the  privileges  granted  by  the 
lease,  by  continuing  to  keep  the  canals,  or  the  banks,  gates, 
locks  or  works  out  of  repair;  and  from  preventing  such  use 
and  enjoyment  by  diverting  the  water  or  the  use  of  any 
locks  erected  by  the  deiFendants,  or  by  continuing  the  re- 
moval of  the  stop-gate,  the  Chancellor  observing  at  the 
same  time  that  the  injunction  would  create  the  necessity  of 
restoring  the  stop-gate. 

In  B(tnkin  v.  Huskisson  (4  Simons,  13),  the  defendants, 
were  restrained  on  motion  by  Vice-Chancellor  Shadwell 
from  continuing  the  erection  of  stables  on  certain  premises 
agreed  to  be  laid  out  as  an  ornamental  garden,  adjoining  a 
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club-house,  anu  from  preventing  such  part  of  the  building 
as  was  already  erected  from  remaining  thereon.  They  were 
therefore  compelled  to  remove  the  building  already  com- 
menced. 

In  Hepburn  v.  Lordon  (2  Hemming  and  Miller,  345),  tbe 
defendants  were  restrained  upon  motion  by  Vice-Chancellor 
Wood  from  allowing  inflammable  damp  jute  deposited  on 
premises  adjoining  those  of  the  plaintiff,  to  remain  there, 
and  from  bringing  any  more  in  such  quantities  as  to  occa- 
sion danger  to  the  plaintiff's  property. 

Other  cases  to  the  same  purport  might  be  cited,  but  these 
are  sufficient,  I  think,  to  show  that  a  Court  of  Equity  has 
jurisdiction  to  issue,  upon  an  interlocutory  application,  an 
injunction  which  will  operate  to  compel  the  defendants,  in 
order  to  obey  it,  to  do  substantive  acts.  It  is  a  jurisdiction 
which  should  only  be  exercised  in  a  case  where  irreparable 
injury  would  follow  from  a  neglect  to  do  .the  acts  reqiiired. 
Some  of  the  adjudged  cases  evince  a  disposition  on  the  part 
of  the  Court  to  restrict  rather  than  enlarge  this  jurisdiction. 
{Blakeinore  v.  Glamorganshire  Canal  Company,  1  Mylne  and 
Keen,  154.)  Undoubtedly,  the  general  purpose  of  a  tem- 
porary injunction  is  to  preserve  the  property  in  controversy 
from  waste  or  destruction  or  disturbance  until  the  rights 
and  equities  of  the  contesting  parties  can  be  fully  cc/nsider- 
ed  and  determined.  Usually  this  can  be  effected  by  re- 
straining any  interference  with  it;  but  in  some  cases  the 
continuance  of  the  injury,  the  commencement  of  which  has 
induced  the  invocation  of  the  authority  of  a  Court  of 
Equity,  would  lead  to  the  waste  and  destruction  of  the 
property.  It  is  just  here  where  the  special  jurisdiction  of 
the  Court  is  needed — to  restore  the  property  to  that  condi- 
tion in  which  it  existed  immediately  preceding  the  com- 
mencement of  the  injury,  so  that  it  may  be  preserved  until 
final  decree. 

III.  It  only  remains  to  consider  whether  the  equities  of 
the  bill  are  so  fully  denied  by  the  answer  as  to  justify  the 
dissolution  of  the  injunction. 

The  material  allegations  of  the  bill  are  that  the  complain- 
ant, in  running  certain  tunnels  into  its  mining  claims,  dis- 
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covered  and  appropriated  the  water  in  controversy;  and  that 
the  defendants  subsequently,  by  means  of  the  Nevada  Tun- 
nel, stiuck  the  water,  and  diverted  it  from  the  complainant. 
These  allegations  are  not  positively  denied  by  the  answer. 

The  construction  of  the  tunnels  of  the  complainant,  and 
the  diversion  of  the  water  by  the  defendants  through  the 
Nevada  Tunnel  are  admitted.  The  discovery  and  prior 
appropriation  of  the  water  by  the  complainant  are  only 
denied  upon  information  and  belief;  and  every  denial  which 
relates  to  the  title  of  the  water  is  made  in  a  similar  manner. 

Denials  in  that  form  may  be  sufficient  to  raise  an  issue 
for  trial,  but  they  amount,  for  the  purposes  of  the  motion, 
to  no  more  than  hearsay  evidence.  They  will  not  justify 
the  dissolution  of  the  injunction. 

**The  sole  ground,"  says  Mr.  Justice  Story,  **upon  which 
the  defendants  are  entitled  to  a  dissolution  of  an  injunction 
upon  an  answer,  is,  that  the  answer  in  eflfect  disproves  the 
case  made  by  the  bill,  by  the  very  evidence  extracted  from 
the  conscience  of  the  defendant,  upon  the  interrogation  and 
discovery  sought  by  the  plaintiff  to  establish  it.  But  what 
sort  of  evidence  can  that  be,  which  consists  in  the  mere 
negation  of  knowledge  by  the  party  appealed  to?  Such 
negation  affords  no  presumption  against  the  plaintiff's 
claims;^  but  merely  establishes,  that  the  defendant  has  no 
personal  knowledge  to  aid  it  or  disprove  it.  It  is  upon  this 
ground  that  it  has  been  held,  and  in  my  judgment  very 
properly  held,  that  if  the  answer  does  not  positively  deny 
the  material  facts,  or  the  denial  is  merely  from  information 
and  belief,  it  furnishes  no  ground  for  an  application  to 
dissolve  a  special  injunction."  (Poory,  Carlton,  3  Sumner, 
78;  see,  also,  Roberta  v.  Anderson,  2  Johns.  Ch.  202;  Ihard 
V.  Van  Bokkelen,  1  Paige,  100;  United  States  v.  Parroti,  1 
McAllister,  300.) 

The  same  objection  applies  to  the  allegations  respecting 
the  new  matter  relied  upon  to  establish  prior  rights  in  the 
two  Schiels,  with  whom  the  defendants  claim  to  be  in 
privity. 

Upon  inspection  of  the  answer,  it  appears  that  all  which 
is  stated  in  relation  to  the  origin,  working,  continuance  and 
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transfer  to  the  defendants  of  the  claims  of  these  parties  is 
founded  upon  information  and  belief. 

The  statement  does  not  purport  to  be  made  upon  any 
personal  knowledge,  possessed  by  the  defendants,  but  only 
** according  to  their  information  and  belief."  Allegations 
resting  upon  this  foundation  furnish  no  ground  for  disturb- 
ing the  injunction.  For  all  the  purposes  of  this  motion  the 
case  stands  precisely  as  though  these  allegations  were 
omitted  from  the  answer. 

The  questions  suggested  by  the  learned  counsel  of  the 
defendants — whether  the  water  exists  in  such  state  or  con- 
dition as  to  render  its  diversion,  under  the  circumstances, 
remediable,  or  anything  more  than  damnum  absque  injuria; 
and  whether  the  injunction  is  consistent  with  the  policy 
and  license  of  the  General  Government  to  miners  upon 
public  lands — can  be  better  considered  and  more  justly 
determined  on  the  hearing  after  the  entire  facts  of  the  case 
are  developed  by  the  evidence. 

Upon  the  case  as  presented,  I  am  of  opinion  that  the 
injunction  should  be  continued  until  the  hearing.  The 
motion  to  dissolve  the  injunction  is  therefore  denied. 


The  German  Savings  and  Loan  Society  v.  George 

Oulton. 

CiRcmr  Court,  District  of  California, 
September  18, 1871. 

1.  Sbction  110,  Intbbn'al  BsyENnB  Act  CoNSTr.uED. — The  one  hundred  and 
tenth  section  of  the  Reyenne  Act  of  the  United  States,  as  amended  on 
the  thirteenth  of  July,  1866,  enacts  that  *'  there  shall  be  levied,  collected 
and  paid  a  tax  of  one  twenty-fourth  of  one  per  centum  each  month  upon 
the  average  amount  of  the  deposits  of  money,  subject  to  payment  by 
check  or  draft,  or  represented  by  certificates  of  deposits  or  dtherwise, 
whether  payable  on  demand  or  at  some  future  day,  with  any  person, 
bank,  association,  company  or  corporation  engaged  in  the  business  of 
banking, "  with  a  proviso  that  *' deposits  in  associations  or  companies 
known  as  provident  institutions,  savings  banks,  savings  funds  or  savings 
institutions,  having  no  capital  stock  and  doing  no  other  business  than 


696  German  Sav.  &  Loan  So.  v,  Oulton.     [Cir.  Ct. 


Opinion  of  the  Court— Mr.  Justice  Field.  [Sept. 

ret^eiving  deposits  to  be  loaned  or  invested  for  the  sole  benefit  of  the  par- 
ties making  such  deposits,  ^Fithout  profit  or  compensation  to  the  asso- 
ciation or  company,  shrill  be  exempt  from  tax  on  so  much  of  their 
deposits  as  they  have  invested  in  securities  of  the  United  States,  and  on 
all  deposits  less  than  five  hundred  dollars  made  in  the  name  of  any  one 
person:"  7/eW,  that  where  in  an  action  to  recover  back  moneys,  paid 
under  protest  for  taxes,  the  plaintiff  in  his  complaint  negatives  the 
existence  of  the  conditions  required  in  the  general  clause  of  this  sec- 
tion, it  is  unnecessary  for  it  tUso  to  bring  itself  by  its  allegations  within 
the  terms  of  the  proviso. 

2.  Class  op  Deposits  Taxablk. — The  deposits  which  are  liable  to  taxation 

under  the  above  section,  are  those  which  are  in  aU  cases  subject  to  pay- 
ment by  check  or  draft,  or  otherwise ;  that  is,  the  liability  of  payment  to 
the  depositor,  on  the  part  of  the  bank  or  banker,  must  be  absolute  and 
not  contingent.  The  payment  must  be  made  under  all  circumstances, 
either  on  demand  or  at  some  definite  period,  and  not  be  dependent  upon 
the  occurrence  of  losses,  or  the  acquisition  of  profits,  or  any  other  event. 

3.  Case  Dlstxnguished. — Tliis  case  distinguished  from  the  case  of  TAc  Bank 

of  Savlngn  v.  The  CoUedor  (3  Wall.  475). 

Before  Mr.  Justice  Field. 

This  was  an  action  brought  by  the  plaintiff,  a  corporation 
created  under  the  htws  of  California,  against  the  defendant, 
collector  of  taxes  of  the  United  States  for  the  first  col- 
lection district  of  California,  to  recover  taxes  paid  to  him 
by  the  plaintiff  under  protest.  The  facts  are  sufficiently  set 
forth  in  the  opinion  of  the  Court. 

L.  D,  Latimer^  U.  S.  District  Attorney,  moved  for  judg- 
ment in  favor  of  the  defendants,  on  the  pleadings. 

Jarboe  &  Harrison,  for  plaintiff,  opposed. 

Mr.  Justice  Field.  The  one  hundred  and  tenth  section  of 
the  Revenue  Act  of  the  United  States,  as  amended  on  the  thir- 
teenth of  July,  1866,  enacts  that  **  there  shall  be  levied,  col- 
lected and  paid  a  tax  of  one  twenty-fourth  of  one  per  centum 
each  month  upon  the  average  amount  of  the  deposits  of 
money,  subject  to  payment  by  check  or  draft,  or  represented 
by  certificates  of  deposits  or  otherwise,  whether  payable  on 
demand  or  at  some  future  day,  with  any  person,  bank,  asso- 
ciation, company,  or  corporation  engaged  in  the  business  of 
banking,"  with  a  proviso  that  '*  deposits  in  associations  or 
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companies  known  as  provident  institutions,  savings  banks, 
savings  fund  or  savings  institutions,  having  no  capital  stock 
and  doing  no  other  business  than  receiving  deposits  to  be 
loaned  or  invested  for  the  sole  benefit  of  the  parties  making 
such  deposits,  without  profit  or  compensation  to  the  asso- 
ciation or  company,  shall  be  exempt  from  tax  on  so  much 
of  their  deposits  as  they  have  invested  in  securities  of  the 
United  States,  and  on  all  deposits  less  .than  five  hundred 
dollars  made  in  the  name  of  any  one  person.*'  (14  Stats, 
at  Large,  136  and  137.) 

The  plaintiff,  the  German  Savings  and  Loan  Society,  is  a 
corporation  created  under  a  statute  of  California,  for  the 
purpose  of  aggregating  the  funds  and  savings  of  its  mem- 
bers and  others,  and  of  preserving  and  safely  investing  the 
same  for  their  common  benefit.  Its  principal  business  con- 
sists in  loaning  at  interest  its  own  funds  and  moneys  de- 
posited with  it  for  that  purpose,  upon  certain  specified 
securities;  in  collecting  the  interest  on  the  loans  when  made, 
and  the  principal  of  the  same,  as  they  respectively  become 
due;  and  in  reinvesting  the  proceeds,  or  in  applying  them 
in  payment  of  the  depositors,  or  to  the  uses  prescribed  by 
the  by-laws  of  the  institution. 

In  1870,  and  up  to  March  of  the  present  year,  the  defend- 
ant was  Collector  of  taxes  of  the  United  States  for  the  first 
collection  district  of  California,  within  which  the  plaintiff 
has  its  office  and  principal  place  of  business;  and  as  such 
officer  he  claimed  that  the  plaintiff  was  liable,  under  the 
above  section  of  the  Revenue  Act,  as  a  corporation  engaged 
in  the  business  of  banking,  to  a  tax  of  one  twenty-fourth  of 
one  per  cent,  each  month  on  the  average  amount  of  moneys 
deposited  with  it  during  that  period  for  loan  and  invest- 
ment. 

The  plaintiff  refused  to  pay  the  tax  thus  claimed  on  the 
moneys  deposited  for  the  months  of  August,  September 
and  October  of  the  past  year,  and  the  Collector  accordingly, 
in  February  last,  levied  upon  the  property  of  the  institution 
to  enforce  the  payment,  and  was  about  to  expose  the  prop- 
erty to  sale,  when  the  plaintiff  paid  the  tax  under  protest. 
The  present  action  is  brought 'to  recover  back  the  money 
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thus  paid^  amooBfang  to  upwards  of  twenty-six  hundred 
doUius. 

The  District  Attorney  moves  for  judgment  in  favor  of  de- 
fendant, upon  the  pleadings.  The  complaint  negatives  the 
existence  of  the  conditions  required  in  the  general  clause  of 
the  above  section  to  authorize  the  imposition  of  the  tax; 
but  the  District  Attorney  contends  that  the  plaintiff  must 
also,  in  pleading,  bring  itself  within  the  terms  of  the  proviso 
to  that  section;  and  not  having  done  so,  that  judgment 
must  go  against  it  upon  its  own  allegations.  This  position 
is  not  tenable.  The  authority  for  the  tax  must  be  found  in 
the  general  clause  of  the  Act.  The  proviso  only  excepts 
from  the  operation  of  that  clause  a  case  which  would  other- 
wise be  covered  by  it.  Its  object  is  to  limit,  not  to  extend, 
the  general  clause.  That  clause  declares  that  a  tax  shall 
be  levied  and  collected  upon  deposits  of  money,  payable  in 
a  specified  way,  made  with  any  person,  association  or  cor- 
poration engaged  in  the  business  of  banking.  The  proviso 
excepts  deposits  thus  designated  when  they  are  made  with 
particular  banking  institutions,  and  are  invested  in  securi- 
ties of  the  United  States,  or  when  the  deposits  in  the  name 
of  one  person  amount  to  less  than  five  hundred  dollars. 

If  the  plaintiff  were  within  the  terms  of  the  general 
clause,  and  were  exempt  from  taxation  on  its  deposits  only 
by  virtue  of  the  proviso,  it  would  be  obliged  in  its  complaint 
to  allege  the  facts  creating  the  exemption;  but  as  it  denies 
that  it  is  within  the  terms  of  the  general  clause,  it  is  only 
necessary  for  it  to  make  sufficient  allegations  to  exclude 
itself  from  the  operation  of  those  terms. 

The  deposits  which  are  liable  to  taxation  are  those  which 
are  subject  to  payment  by  check  or  draft,  or  those  which 
are  represented  by  certificates  of  deposit,  or  in  some  other 
form,  payable  either  on  demand  or  at  some  future  day. 
The  deposits  must  in  all  cases  be  subject  to  payment  by 
check,  draft  or  otherwise;  and  that  means  that  the  liability 
of  payment  to  the  depositor,  on  the  part  of  the  bank  or 
banker,  must  be  absolute  and  not  contingent;  that  the  pay- 
ment must  be  made,  under  all  circumstances,  either  on  de- 
mand or  at  some  definite  period,  and  not  be  dependent  upon 
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the  occurrence  of  losses,  or  the  acquisition  of  profits,  or  any 
other  event.  The  deposits  must  also  be  made  with  a  per- 
son, bank,  association  or  corporation  engaged  in  the  busi- 
ness of  banking. 

The  seventy-ninth  section  of  theBeveniie  Act,  as  iuneiided 
in  1866,  declares,  *'that  every  incorporated  or  other  bank, 
and  every  person,  firm  or  company,  having  a  place  of  busi- 
ness where  credits  are  opened  by  the  deposit  or  collection 
of  money  or  currency,  subject  to  be  paid  or  remitted  upon 
draft,  check  or  order,  or  where  money  is  advanced  or  loaned 
on  stocks,  bonds,  bullion,  bills  of  exchange  or  promissory 
notes;  or  where  stocks,  bonds,  bullion,  bills  of  exchange  or 
promissory  notes  are  received  for  discount  or  for  sale,  shall 
be  regarded  as  a  bank  or  as  a  banker."  (14  Stats,  at  Large, 
115.) 

It  will  be  here  seen,  also,  that  when  credits  are  opened 
by  deposit  or  collection  of  moneys,  the  deposits  are  subject 
to  payment  or  remittance  upon  draft,  check  or  order. 

Banks  are  generally  classed  under  one  of  three  heads — 
namely,  banks  of  deposit,  banks  of  discount,  and  banks  of 
circulation.  The  distinctive  feature  of  the  first  class  lies 
in  their  liability  to  repay  the  deposits  made  with  them, 
either  on  demand  or  at  some  definite  time.  This  absolute 
liability  of  repayment  is  expressed  in  the  statutory  defini- 
tion already  cited,  and  is  recognized  by  all  the  text  writers. 

In  the  case  of  Ihe  Bank  of  Savings  v.  Ike  Collector  (3  Wall. 
495),  relied  on  by  the  District  Attorney,  the  bank  could  be 
required  to  make  payments  on  four  stated  days  in  the  year. 
It  therefore  held  its  deposits  payable  at  some  future  day, 
and  was  thus  brought  within  the  very  terms  of  the  general 
clause  of  the  section  in  question.  The  decision  in  that  case 
was  placed  upon  the  express  ground  that  the  bank  was 
under  obligation  to  pay  each  depositor  the  amount  deposited 
by  him  when  demanded,  agreeably  to  its  by-laws  and 
charter. 

The  complaint  in  this  case  alleges  that  the  plaintiff  has 
been,  at  all  times  since  its  incorporation,  engaged  solely  in 
the  business  of  receiving  such  moneys  as  were  placed  in  its 
hands  by  persons  doing  business  with  it,  lending  and  in- 
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vesting  moneys  npon  mortgages  on  real  estate,  and  applying 
the  interest  accruing  from  the  investments. 

Ist.  To  the  payment  of  the  expenses  of  conducting  the 
business  of  the  corporation; 

2d.  To  the  creation  of  a  reserve  fund,  for  the  security  of 
those  doing  business  with  it;  and 

3d.  To  the  payment  of  the  remaining  portions  of  the  in- 
terest, pro  raUiy  to  such  persons  as  had  placed  money  with 
it  for  keeping  and  investment;  and  that  all  the  moneys  de- 
posited with  it  have  been  so  deposited  upon  an  agreement 
that  they  shall  be  reimbursed  to  the  depositor  only  out  of 
the  first  disposable  funds  that  shall  come  into  the  control  of 
the  corporation  after  demand  for  reimbursement,  and  after 
tlie  payment  of  all  sums  for  the  reimbursement  of  which 
previous  demands  shall  have  been  made;  and  that  the  de- 
positors shall  rely,  for  indemnification  for  any  losses  that 
may  occur  in  the  investment  of  their  moneys,  solely  upon 
the  guaranteed  capital  and  reserve  fund  of  the  coi*poratioo. 

It  also  alleges  that  the  plaintifi*  has  never  been  engaged 
in  the  business  of  banking,  specifically  designating  the  busi- 
ness, the  transaction  of  which  constitutes  an  institution  a 
bank,  within  the  definition  contained  in  the  seventy-ninth 
section  of  the  Act;  and  that  it  has  never  had  or  held  on  de- 
posit any  sum  or  sums  of  money  whatsoever  subject  to  pay- 
ment by  check  or  draft,  or  represented  by  certificates  of 
deposit,  or  represented  in  any  other  manner  than  by  the 
investments  mentioned,  or  payable  to  any  person  or  persons 
on  demand,  or  in  any  other  manner  than  as  above  stated. 

If  these  allegations  can  be  sustained  by  proper  proof,  the 
plaintiff  will  be  entitled  to  recover;  its  appeal  to  the  Secre- 
tary of  the  Treasury  for  relief  against  the  amount  of  the 
tax  having  been  duly  taken,  and  an  adverse  decision  having 
been  rendered  thereon  within  six  months  previous  to  the 
commencement  of  the  action. 

It  follows  that  the  motion  for  judgment  in  favor  of  the 
defendant  on  the  pleadings,  must  be  denied;  and  it  is  so 
ordered. 
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United  States  v.  John  Waller. 

Circuit  Court,  District  of  California, 
August  26,  1871. 

1.   Information. — Misdemeanors  may  be  prosecuted  in  the  national  Courts 
by  information. 

Before  Mr.  Justice  Field,  and  Sawyer,  Circait  Judge. 

An  indicfcinent  agaiust  the  defendant  for  an  '' offense  not 
capital,  or  otherwise  infamous,"  having  been  quashed,  and 
there  being  urgent  reasons  for  a  speedy  trial,  and  no  Grand 
Jury  in  session  at  the  time,  the  District  Attorney  filed  an 
information,  alleging  the  offense  charged.  The  defendant 
moved  to  quash  the  information,  on  the  ground  that  the 
offense,  although  a  misdemeanor,  could  only  be  prosecuted 
by  indictment. 

Milton  Andros,  for  defendant. 

L.  D,  Latimer,  U.  S.  District  Attorney,  for  plaintiff. 

Mr.  Justice  Field.  We  are  of  the  opinion  that  an 
information  may  be  filed  by  the  District  Attorney,  in  behalf 
of  the  United  States,  in  the  national  Courts,  for  misdemean- 
ors committed  against  the  laws  of  the  United  States. 
The  motion  to  quash  the  information  in  this  case  is,  there- 
fore, denied. 
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Nathan  W.  Spaulding  v.  Nathaniel  Page  et  a?., 
AND  Nathan  W.  Spaulding  v.  J.  R.  Duff  et  at 

Circuit  Court,  District  of  Califosxia, 
August  19,  1871. 

1.  Becoyeby  against  Wkokowx*  Tekdob  of  Patented  Machine. — ^Effect 
ON  Vendee. — Where  a  patentee  does  not  use  the  patented  machine  him- 
self, nor  establish  a  patent  fee,  but  manufactures  the  patented  article 
and  sells  at  fixed  prices,  seeking  his  compensation  in  the  profits  of  the 
fluinufacture  and  sale  at  such  fixed  prices,  and  another  party  infringes 
the  patent  by  making  and  selling  the  patented  article;  and  where  the 
patentee  sues  the  party  so  infringing,  and  claims  to  recover,  and  does 
recover,  the  full  amount  of  profits,  which  he  himself  would  have  ob- 
tained on  said  articles,  had  he  manufactured  and  sold  them  at  his 
ordinary  prices,  by  such  claim  and  recovery  he  adopts  the  sale  made  by 
the  party  infringing,  and  the  right  to  use  the  specific  articles  so  sold, 
and  for  which  the  recovery  has  been  had,  vests  in  the  purchasers. 

Before  Sawyer,  Circuit  Judge. 

Bill  in  equity  to  restrain  the  use  of  certain  saw-teeth 
patented  by  complainant,  and  for  an  account  of  profits.  The 
facts  appear  in  the  opinion  of  the  Court. 

M.  A,   Wheaton  and  Alfred  Bix,  for  complainant. 

Hall  McAllister,  for  defendants. 

Sawyer,  Circuit  Judge.  The  complainant  is  the  patentee 
of  a  certain  improvement  in  saws,  which  consists  in  insert- 
ing upon  circular  lines  in  sockets,  fitted  for  the  purpose, 
detachable  teeth,  in  such  a  manner  as  to  obviate  the  crack- 
ing of  the  saw-plate. 

He  has  not  sold  patent  rights,  nor  established  any  royalty 
to  be  paid  for  the  use  of  the  patent. 

The  complainant,  himself,  manufactures  and  sells  saws 
with  teeth  inserted  upon  the  principle  patented,  and  he 
inserts  teeth  in  saw-plates  for  parties  desiring  to  use  his 
patent,  and,  also,  manufactures  and  furnishes  teeth  to  sup- 
ply the  places  of  those  worn  out,  broken,  or  otherwise  be- 
come useless. 
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His  manufactory  is  of  snfficient  capacity  to  enable  him, 
thus  far,  to  supply  the  demand  on  the  Pacific  coast. 

He  has  a  fixed  price  for  saws  of  given  dimensions;  a  fixed 
price  for  inserting  teeth  in  other  saw-plates,  and  a  fixed 
price  for  teeth  furnished  to  supply  the  places  of  those  worn 
out,  or  otherwise  destroyed. 

He  derives  his  profits  on  his  patent  wholly  from  the 
manufacture  and  sale  of  saws,  with  his  patent  teeth;  the 
making  and  inserting  of  teeth  in  saw-plates  owned  by  oth- 
ers, and  the  making  and  furnishing  of  extra  teeth  for  use  in 
the  places  of  those  worn  out  in  the  manner  before  indicated; 
and  not  from  a  sale  to  others  of  the  right  to  manufacture, 
or  from  any  royalty  for  the  manufacture  or  use  of  his  pat- 
ented teeth. 

While  complainant  was  thus  engaged  in  supplying  the 
market  with.his  patent  teeth,  William  Tucker  sold  a  number 
of  saws,  and  furnished  a  number  of  saw-teeth,  in  the  State 
of  California,  manufactured  by  the  American  Saw  Com- 
pany, which  were  claimed  to  be  an  infringement  on  said 
patent,  and  complainant  brought  an  action  at  law  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Call-' 
fornia  against  said  party  for  infringing  said  patent;  and,  in 
said  action,  recovered  judgment  for  all  damages  sustained 
by  sales  of  said  saws  and  furnishing  said  patented  saw- 
teeth, made  by  said  American  Saw  Company,  prior  to  Octo- 
ber 26,  1869. 

Said  Tucker  and  ore  Putnam  continuing  to  sell  said 
American  Saw  Company's  saws,  and  furnish  their  saw-teeth, 
said  complainant  afterwards,  on  November  30,  1869,  com- 
menced another  action  against  them  on  the  equity  side  of 
said  Court,  to  recover  damages  and  profits  for  the  sale  of 
said  saws  and  teeth  made  subsequent  to  said  judgment  at 
law,  and  to  restrain  further  infringements  of  said  patent. 

In  this  action,  complainant  recovered  for  all  saws  sold, 
and  teeth  furnished,  by  said  parties  subsequent  to  those 
sales  for  which  there  had  been  a  recovery  in  said  former 
action,  and  prior  to  the  injunction  in  the  latter,  and,  also, 
obtained  a  decree  for  s^  perpetual  injunction  against  said 
Tucker  and  Putnam,  restraining  them  from  further  infring- 
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ing  complainant's  patent  by  making,  selling,  or  using  saws 
embodying  said  invention. 

The  defendants  in  the  two  actions  of  Spmddhig  v.  Page  tt 
aL,  and  Spaulding  v.  Duff  et  aL,  now  under  consideration, 
are  owners  of  saw-mills.  They  respectively  purchased  of 
said  Tucker  and  Putnam,  several  saws  of  the  American  Saw 
Company's  manufacture,  and  sundry  teeth,  and  used  them 
in  their  saw-mills. 

The  said  actions  were  brought  by  said  complainant,  No- 
vember 30, 1869,  against  said  several  defendants  for  infring- 
ing said  patent  by  the  use  in  their  saw-mills,  respectively, 
of  the  said  saws  and  teeth  of  the  American  Saw  Company's 
manufacture,  so  purchased  of  said  Tucker  and  Putnam,  the 
sadd  complainant  asking  an  account  of  profits  resulting 
from  the  use  of  said  saws,  and  an  injunction  restraining 
their  further  use. 

The  said  saws  and  teeth  so  used  by  the  defendants.  Page 
et  aL,  and  defendants  Daff  et  aL,  are  the  saws  and  teeth 
purchased  of  said  Tucker  and  Putnam,  and  they  are  a  por- 
tion of  the  identical  saws  and  teeth  embraced  in  the  said 
action  at  law  of  Spaulding  v.  Tucker,  and  said  action 
in  equity  of  Spaulding  v.  Tucker  and  Putnam,  in  which 
a  recovery  for  damages  and  profits  for  the  manufacture 
and  sale  of  said  saws  and  teeth  has  already  been  had. 

These  defendants  have  used  no  saws,  or  teeth,  which  em- 
body the  said  patented  invention,  except  those  identical 
saws  and  teeth,  sold  by  said  Tucker  and  Putnam  to  them; 
and  the  damages  and  profits  resulting  from  the  manufacture 
and  sale  of  these  identical  saws  and  teeth,have  already  been 
recovered  by  said  complainant  in  said  two  actions,  one 
against  said  Tucker,  and  the  other  against  said  Tucker  and 
Putnam. 

The  complainant  having  recovered  from  Tucker  and  Putnam 
the  full  amount  of  the  profits  on  the  manufacture  and  sale 
of  the  saws  and  teeth  in  question,  is  he  now,  also,  entitled 
to  recover  from  the  vendees  of  Tucker  and  Putnam,  the 
profits  arising  from  the  use  of  the  same  specific  saws  and 
teeth  ? 

As  singular  as  it  may  seem,  I  do  not  find  this  precise  ques- 
tion decided  in  any  of  the  numerous  American  patent  cases. 
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The  defendants  maintain,  that  the  recovery  of  the  full 
amount  of  the  profits,  of  making  and  selling  the  saws  and 
teeth  from  Tucker  and  Putnam,  operates  to  transfer  to  them 
and  their  vendees  the  right  to  those  specific  patented  im- 
plements, and  to  their  use  in  the  same  manner  as  a  recovery 
of  the  value  of  an  article  in  trespass,  or  trover,  vests  the 
title  in  the  wrong-doer. 

But  the  complainant  insists  that  this  principle  has  no  ap- 
plication to  patent  rights,  where  the  patentee  has  a  con- 
tinuing exclusive  right  during  the  life  of  his  patent,  which 
he  cannot  be  compelled  by  a  wrong-doer  to  dispose  of  in 
invUum  in  this  mode. 

Some  observations  of  Mr.  Justice  Story  in  JEarle  v.  Sato- 
ycr  (4  Mas.  1),  are  referred  to  as  sustaining  this  view.  The 
suggestions  there  made  had  reference  to  the  measure  of 
damages  for  an  infringement  by  making  and  using  a  ma- 
chine, and  whether  the  rule  of  damages  should,  in  such  a 
case,  be  the  price  of  the  machine.  In  the  case  put,  the 
mode  which  the  patentee  adopted  to  obtain  his  remunera- 
tion is  not  considered. 

One  patentee  may  choose  to  use  his  invention  himself, 
and  find  his  profits  in  the  sale  of  its  products;  another 
may  establish  a  royalty  for  the  use  of  his  patent;  another 
sell  his  right  out  for  designated  portions  of  territory;  and 
another  exclusively  manufacture  and  sell  his  machines,  and 
seek  his  remuneration  in  the  profits  of  sach  manufacture 
and  sale. 

The  measure  of  damages,  and  the  consequences  of  a 
recovery,  should  have  some  relation  to  the  mode  of  remu- 
neration adopted  by  the  patentee,  and  to  ^he  nature  of  the 
injury  inflicted  by  the  infringement.  Even  the  consequences 
of  a  recovery  with  respect  to  the  subsequent  rights  of  the 
parties,  may  be  modified  by  the  measure  of  damages 
adopted. 

This  was  so  held  by  Mr.  Justice  Nelson,  in  his  charge  to 
the  jury  in  Sickles  v.  Bordon  (^  Blatch.  536).  If  the  prin- 
ciple stated  in  that  case  be  correct,  I  think  it  decisive  of 
this  case.  The  learned  justice  stated  to  the  jury,  that  "If 
the  patentee  has  an  established  price  in  the  market  for  his 
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patent  right,  or,  what  is  called  a  patent  fee,  that  sum  mih 
the  interest  constitutes  the  measure  of  damages."  He 
also  stated,  that  the  adoption  of  the  patent  fee  as  the 
measure  of  damages  for  infringement  by  the  use  of  a  nuk 
chine,  operates  to  vest  in  the  defendant  the  right  to  use  the 
machine  during  the  term  of  the  patent.     (Id.  543,  545.) 

This  must  be  upon  the  principle,  that  the  patentee  has 
adopted  a  patent  fee,  or  royalty,  as  one  mode  of  remunera- 
tion, and  in  the  fee  has  fixed  his  own  measure  of  the  value 
of  the  use  of  the  machine  for  the  entire  term,  or  till  that 
particular  machine  is  worn  out;  and  in  case  of  an  infringe 
ment  the  Court  gives  him  his  price,  and  the  defendant  hav- 
ing paid  the  full  price,  is  entitled  henceforth  to  the  use  of 
the  machine. 

If  no  patent  fee  has  been  adopted,  then,  generally,  the 
patentee  is  entitled  to  recover  the  profits  made  in  the  use 
of  the  machine.  A  recovery  of  the  profits  for  the  use  of 
the  machine  9  does  not  rest  the  title  in  the  defendant,  for 
the  recovery,  based  upon  this  rule  of  damages,  can  only  be 
for  the  use  of  the  machine  prior  to  the  recovery,  and, 
ordinarily,  does  not  cover  the  value  of  the  use  for  the 
entire  period  over  which  the  patent  right  extends,  or  the 
period  during  which  the  particular  machine  is  capable  of 
being  used. 

While  the  recovery  of  the  established  patent  fee,  covers 
the  entire  value,  as  fixed  by  the  patentee  himself,  of  the  use 
for  the  entire  term,  and  affords  a  complete  compensation, 
the  recovery  of  the  profits  for  the  use  is  but  for  a  limited 
portion  of  the  time,  and  but  a  partial  compensation. 

Difierent  consequences,  therefore,  as  to  the  subsequent 
rights  of  the  parties,  flow  from  the  recovery  in  the  two 
cases. 

In  the  cases  now  under  consideration,  the  patentee  had 
fixed  no  patent  fee,  or  royalty,  nor  was  he  using  the  inven- 
tion itself,  and  deriving  his  profits  from  its  use,  and  the 
sale  of  its  products. 

He  manufactured  and  sold  saws  with  his  patent  teeth  in- 
serted, or  inserted  teeth  in  saw-plates  owned  by  other  par- 
ties, or  furnished  his  patent  teeth  to  be  inserted  in  the 
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places  of  those  already  worn  out,  and  he  had  his  prices 
regularly  fixed  for  his  saws  of  various  dimensions,  for  in- 
serting teeth,  and  for  teeth  furnished.  His  compensation 
and  profit  consisted  of  the  difference  between  the  cost  to 
him  and  those  prices. 

Of  course,  when  he  sells  a  saw  with  inserted  teeth,  or, 
inserts  teeth  in  saw-plates  owned  by  others,  or  furnishes 
teeth  to  be  used  in  the  places  of  those  worn  out,  the  parties 
purchasing  by  paying  his  price  acquire  a  right  to  those 
specific  teeth  till  they  are  worn  out.  (Bloomer  v.  Millinger, 
1  Wal.  350.) 

The  profits  mide,  therefore,  are  a  full  compensation  fixed 
by  the  patentee  himself,  for  the  use  of  those  specific  teeth 
till  they  are  worn  out  and  incapable  of  further  use. 

He  makes  and  sells  to  all  who  come,  upon  these  terms. 
"When,  therefore,  a  party,  has  infringed  by  making  and 
selling  his  patent-saw  teeth,  and  he  has  claimed  and  recov- 
ered from  the  party  making  and  selling,  the  profits  which 
he  would  have  received  had  he  made  and  sold  the  teeth 
himself,  he  has  received  the  full  compensation  for  the  use 
of  those  teeth,  so  long  as  they  are  capable  of  use,  in  the 
same  manner  and  to  the  same  extent,  as  he  would  have 
done  had  he  made  and  sold  them  himself;  and  I  do  not  per- 
ceive, why  the  same  consequences  should  not  follow,  as  in 
the  instance  of  a  recovery  of  the  patent  fee,  in  the  case  of 
an  infringement,  when  a  patent  fee  has  been  established. 
If  so,  then,  a  claim  and  recovery  from  Tucker  and  Putman 
of  the  profits,  which  Spaidding  would  have  received,  had  he 
made  and  sold  the  teeth  and  saws  himself,  must  vest  the 
right  to  use  those  specific  implements  sold,  in  the  vendees 
of  Tucker  and  Putman — the  several  defendants  in  these 
cases. 

It  is  said,  however,  that  the  patentee  does  not  receive 
full  compensation,  when  he  is  compelled  to  enforce  his 
right  by  suit,  instead  of  obtaining  his  profit  by  a  voluntary 
sale,  as  the  expenses  of  litigation  are  never  fully  recovered. 

If  there  is  anything  in  this  position,  it  also  applies  with 
equal  force  to  the  case  of  a  litigation  to  recover  the  patent 
fee,  where  one  has  been  established. 
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The  two  cases  stand  upon  the  same  principle.  It  is  also 
said,  that  a  party  ought  not  to  be  compelled  to  make  a  sale 
against  his  will  in  seeking  to  enforce  his  rights  upon  the 
same  terms,  that  he  makes  voluntary  sales.  It  is  one  of 
the  misfortunes  incident  to  all  violations  of  the  rights  of 
individuals,  that  the  injured  party  is  rarely  compensated 
for  all  the  expenses  and  vexations  involved  in  an  enforce- 
ment of  his  rights  through  legal  proceedings.  Patentees 
are  not  exceptions  to  this  general  rule. 

But  the  complainant  was  not  compelled  to  make  a  sale 
by  the  very  act  of  seeking  redress.  If  he  was  not  satisfied 
to  adopt  the  sales  made  by  Tucker  and  Putnam,  by  seeking 
to  recover  the  ordinary  profits  on  the  manufacture  and  sale 
of  his  invention,  he  could  have  omitted  to  seek  such  a 
judgment  against  them,  confining  himself  to  an  injunc- 
tion against  them  from  future  infringement,  and  then  re- 
cover of  their  vendees  the  profits  resulting  from  the  use  of 
the  patented  articles  sold,  so  far  as  they  had  been  used, 
and  restrain  their  future  use. 

Either  course  was  open  to  him.  He  had  his  choice  of 
remedies,  and  chose  to  take  judgment  against  Tucker  and 
Putnam  for  the  full  profits  on  the  manufacture  and  sale  of 
the  patented  article,  and  by  so  doing,  he  adopted  the  same, 
and  recovered,  so  far  as  the  Court  was  able  to  ascertain 
from  the  evidence,  the  amount  to  which  he  was  entitled, 
the  full  amount  that  he  would  have  obtained  had  he  made 
and  sold  them  himself  at  his  established  prices,  and  by  the 
claim  and  recovery,  and  by  thus  adopting  the  sale,  the  right 
to  use  the  specific  articles  for  which  the  recovery  was  had, 
vested  in  the  vendees  of  Tucker  and  Putnam — the  defend- 
ants in  these  actions. 

The  defendants  are  not  shown  to  have  used  any  saws  or 
saw-teeth,  other  than  tliose  for  which  the  recovery  has  been 
had  against  Tucker  and  Putnam. 

Any  other  nile  would  enable  the  patentee  to  have  a  double 
recovery  for  the  same  thing :  first,  the  full  amount  of  the 
profits,  as  established  by  himself  on  the  manufacture  and 
sale — the  mode  of  remuneration  adopted  by  himself — and 
then  the  profits  for  the  use  of  the  same  machine.     The 
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patentee  is  **  entitled  to  but  one  royalty  for  a  patented 
machine,"  and  he  ought  to  have  but  one  profit  for  the  manu- 
facture and  use  of  a  machine.  (Bloomer  v.  Millinger,  1 
Wal.  350.) 

One  English  authority,  Penn  v.  Bibby  (3  Law  Eep.  Eq. 
Cases  309),  seems  to  support  the  position  taken  by  the 
complainant's  counsel;  but  it  does  not  appear  to  accord 
fully  with  the  view  expressed  by  Mr.  Justice  Nelson  in 
Sickles  V.  Borden.  Perhaps  a  patentee  would  not  be  com- 
pelled, in  a  suit  for  infringement  by  the  use  of  a  patented 
machine,  to  accept  the  established  patent  fee  as  the  measure 
of  damages,  instead  of  the  profits  derived  from  its  use.  It 
does  not  appear,  in  the  case  of  Sickles  v.  Borden,  whether 
the  plaintiff  insisted  upon,  or  consented  to,  that  rule  or 
not.  But  if  he  does  insist  upon,  or  acquiesce  in  the  rule 
laid  down  in  that  case,  as  the  measure  of  damages,  I  do 
not  see  why  the  consequence  stated  by  Mr.  Justice  Nelson 
should  not  follow. 

In  the  case  of  Spauldvng  v.  Tucker  and  Putnam,  the  com- 
plainant insisted  that  he  was  entitled  to  recover  for  the  in- 
fringement in  making  and  selling  his  invention,  the  full 
amount  which  he  would  himself  have  made  on  the  articles 
sold,  had  he  manufactured  and  sold  them  himself  upon  his 
own  established  terms.  He  gave  evidence  showing  the 
price  at  which  he  sold,  and  the  profits  realized  upon  sales 
at  those  prices,  and  the  Court  adopted  those  profits  as  the 
measure  of  damages,  and  gave  him  the  benefit  of  the  rule, 
so  far  as  the  damages  could  be  ascertained  from  the  testi- 
mony. 

After  a  careful  consideration  of  the  principles  thus  far 
recognized  by  the  authorities,  I  have  reached  the  following 
conclusion  : 

Where  a  patentee  does  not  use  the  patented  machine 
himself,  nor  establish  a  patent  fee,  but  manufactures  the 
patented  article,  and  sells  at  fixed  prices,  seeking  his  com- 
pensation in  the  profits  of  the  manufacture  and  sale  at  such 
fixed  prices,  and  another  party  infringes  the  patent  by 
making  and  selling  the  patented  article;  and  where  the  pat- 
entee sues  the  party  so  infringing,  and  claims  to  recover, 
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and  does  recover,  the  full  amount  of  profits,  which  he  him- 
self would  have  obtained  on  said  articles  had  he  manufac- 
tured and  sold  them  at  his  ordinary  prices,  by  such  claim 
and  recovery,  he  adopts  the  sale  made  by  the  party  infriDg- 
ing,  and  the  right  to  use  the  specific  articles  so  sold,  and 
for  which  the  recovery  has  been  had,  vests  in  the  purchaser. 
The  bill  must  be  dismissed. 

But  under  the  circumstances,  I  think  the  defendants  are 
not  entitled  to  costs. 

Let  the  bill  be  dismissed  without  costs  to  either  party. 


In  re  Hope  Mining  Company. 

District  Court,  District  op  Nevada, 
October  25,   1871. 

1.  Construction  op  Likn  Law  of  Nevada. — HauliDg  quartz    to  a  qnartz 

mill  is  "performing  labor  for  carrj'iDg  on  the  mill."  The  lien  is  ac- 
quired by  the  performance  of  the  work,  and  not  by  filing  the  notice,  etc. 

2.  Effkct  of  Bupeal  after  Labor  Done. — The  repeal  of  the  law  after  the 

lien  has  attached,  by  performance  of  work,  does  not  defeat  the  lien. 

3.  Amendment  of   Claim  by  Setting  up  a  Securitt. — When  Aixowed. 

Where  a  creditor,  without  any  fraudulent  intent,  has,  in  ignorance  of 
his  rights,  proved  a  secured  claim  as  unsecured,  he  will  be  allowed  to 
amend  by  setting  up  his  security. 

Before  Hillyer,  District  Judge. 

Petition  of  a  creditor  in  bankrupt  proceeding  for  leave  to 
amend  proof  of  his  claim  by  setting  up  lien. 

M,  S.  Stone,  for  petitioner. 

W,  E,  F,  Deal,  for  respondent. 

Hillyer,  J.  This  is  a  petition  filed  by  one  J.  A.  TTad- 
dell  for  leave  to  amend  the  proof  of  his  claim  by  setting 
out  as  security  therefor  a  laborer's  lien.  Omitting  such 
portions  of  the  lien  law  as  do  not  bear  upon  this  case,  it 
reads:  "All  persons  performing  labor  for  carrying  on  any 
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mill  shall  have  a  lien  on  such  mill  for  such  work  or  labor 
done."  (Statutes  of  Nevada,  1869,  p.  61.)  The  mill  upon 
which  a  lien  is  claimed,  is  one  for  crushing  quartz  and  sep- 
arating the  precious  metals  therefrom,  and  the  labor  per- 
formed by  petitioner  was  hauling  quartz  for  the  bankmpt  to 
be  crushed  in  this  mill.  This,  it  is  said,  is  not  "performing 
labor  in  carrying  on  the  mill;"  but  I  think  it  must  be  so 
considered.  These  laws  always  receive  a  liberal  construc- 
tion in  favor  of  the  laborer's  lien.  The  labor  of  hauling 
quartz  to  a  mill  of  this  character  is  indispensable  to  carrying 
it  on,  and  the  language  of  the  statute  will  not  have  to  be 
strained  in  the  least  to  include  within  its  terms  the  person 
performing  such  labor. 

Another  point  is  made  upon  the  repeal  of  the  law.  The 
labor  in  this  case  was  performed  while  the  laws  of  1861  and 
1869  were  in  force,  and  before  the  commencement  of  pro- 
ceedings in  bankruptcy;  but  the  notice  and  account  required 
by  the  statute  to  be  filed  with  the  County  Recorder,  were 
not  filed  until  after  the  proceedings  in  bankruptcy  were 
begun,  and  the  laws  of  1861  and  1869  had  been  repealed. 
On  the  fourth  of  March,  1871,  the  Legislature  passed  a  law 
which  embodied  all  the  old  laws  in  relation  to  mechanic's 
liens,  extended  their  provisions  to  a  few  objects  not  before 
included,  and  repealed  all  former  laws  on  the  subject,  with- 
out any  clause  saving  rights  acquired  under  those  laws.  It 
is  now  claimed  that  the  lien  of  the  petitioner  was  lost,  be- 
cause he  failed  to  file  his  notice  with  the  recorder  before 
the  repeal  of  the  laws  under  which  it  accrued. 

In  the  case  of  Sabin  v.  Conner,  decided  in  this  Court,  and 
recently  afl&rmed  on  appeal  to  the  Circuit  Court,  it  was  held 
that  the  lien  given  by  these  statutes  was  acquired  by  the 
performance  of  the  labor,  and  that  filing  the  notice  and 
bringing  suit  within  the  time  prescribed,  were  merely  means 
to  be  used  to  preserve  the  lien  and  make  it  available;  that 
where  as  in  this  case  the  legislature  had  in  one  act  consoli- 
dated all  the  old  laws  on  the  subject  of  mechanic's  liens, 
and  repealed  the  former  laws,  the  new  act  was  to  be  con- 
sidered as  substituted  for  and  continuing  in  force  the  pro- 
visions of  the  old  laws,  rather  than  to  have  abrogated  and 
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annulled  them;  citing  Steamship  Co,  v.  Jolliffe  (2  Wal.  460) 
and  Wright  v.  Oakley  (5  Met.  400) ;  and  that  if  it  were  other- 
wise, it  must  be  held  that  the  e£fect  of  the  repeal  was  to  blot 
out  the  old  laws  *  *  as  completely  as  if  they  had  never  been  en- 
acted," and  the  repealing  act  itself  would  beToid  so  far  as  it 
impaired  the  obligation  of  the  defendant's  contract  by  taking 
away  from  him  all  remedy  for  its  enforcement.  These  prin- 
ciples are  decisive  in  this  case.  The  laws  in  force  at  the  time 
the  petitioner  made  his  contract  and  performed  the  labor 
under  it,  were  part  of  the  contract.  These  laws  gave  him  a  lien 
upon  the  mill  as  a  security  for  the  wages  of  his  labor,  and 
when  this  lien  is  taken  from  him  nothing  of  any  value  re- 
mains of  the  obligation  of  his  contract.  (McCracken  v. 
Haytoard,  2  How.  608;  Broiiaoii  v.  Kinzie,  1  How.  311;  Smith 
V.  Morse^  2  Cal.  524;  QuacJcenhiah  v.  Banks,  1  Denio,  128.) 

But  the  assignee  insists  that,  admitting  the  petitioner 
had  a  lien,  he  has  waived  and  surrendered  it  by  proving  his 
claim  without  reference  to  his  security,  and  he  relies  on  the 
cases  of  Stewart  v.  Isidor  (1  B.  B.  129),  and  In  re  Blass  (4 
B.  E.  37).  In  both  of  these  cases  the  decision  turned  upon 
the  language  of  the  twenty-first  section  of  the  Bankrupt 
Act,  which  declares  in  express  terms  that  a  creditor,  by 
proving  his  claim,  discharges  and  surrenders  all  unsatisfied 
judgments,  and  proceedings  commenced.  This  case  arises 
under  section  twenty  of  the  Act,  which  contains  no  lan- 
guage like  that  in  section  twenty-one.  I  presume  that 
whenever  it  appears  that  a  creditor  has  proved  his  secured 
claim  as  an  unsecured  one,  intending  thereby  to  share  in 
the  general  assets  and  avail  himself  of  his  lien  also,  or  with 
any  other  fraudulent  intent,  the  Court  will  compel  such 
creditor  to  surrender  his  lien  to  the  assignee.  But  in  this 
case,  any  presumption  of  fraud  is  entirely  overcome  by  the 
facts.  The  petitioner  proved  his  claim  in  ignorance  of  the 
existence  of  his  lien,  and  as  soon  as  he  discovered  the  mis- 
take, has  asked  leave  to  amend  his  proof.  Intending  no 
fraud  and  being  mistaken  as  to  his  rights,  the  petitioner 
should  not  be  held  to  have  waived  or  surrendered  his  lien. 
(In  re  Brand,  3  B.  E.  85;  In  re  Clark  etal,  5  B.  R.  255.) 

The  petition  is  granted. 
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Steamer  Spark  v.  Lee  Choi  Chum. 

Circuit  Court,  District  of  California, 
February  29,  1872. 

1.  AxLoWAVCB  OF  Appeals  fboh  China  and  Japan. — In  cases  of  appeal  from 

the  Consular  and  Ministerial  CourtsJ^of  Chinaf  and  Japan  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  California,  the  record  on 
appeal  must  show  an  allowance  of  the  appeal. 

2.  Appeal. — Citation. — A  citation  is  necessary  unless  the  appeal  is  allowed 

in  open  Court.  Query:  whether  a  citation  is  not  always  necessary,  if  the 
Consular  Court  has  once  adjourned  after  rendering  a  decree,  there  being 
no  terms  of  such  Courts. 

3.  Appeal  in  Name  of  Steamer  Void. — An  appeal,  or  writ  of  error,  in  the 

name  of  a  steamboat,  or  any  other  than  that  of  a  human  being,  or  some 
corporate  or  associated  aggregation  of  persons,  cannot  be  sustained. 

4.  Appeals  in  Fibm  Name,  Inadmissible. — So,  also,  appeals  in  the  name  of 

a  firm  without  stating  the  names  of  the  individuals  composing  the  firm, 
are  nugatory. 

5.  Who  may  Appeal. — No  one  but  a  party,  in  some  form,  to  the  action  can 

appeal,  or  can  be  heard  in  any  stage  of  the  proceedings  in  the  Court 
below. 

6 .  Claim. — Pbocebdinos  in  rem. — The  party  seeking  to  defend,  in  a  proceed- 
ing in  rem,  in  instance  causes  in  Courts  exercising  admiralty  jurisdic- 
tion, must  file  a  claim  to  the  property  libelled. 

7.  Who  mat  File  Claim. — Recitals  in  Claim. — The  claim  must  be  filed  by 

the  owner,  or  some  authorized  agent,  and  must  state  the  facts  in  a  direct 
issuable  form,  and  not  by  way  of  recitals.  Course  of  proceedings  indi- 
cated. 

8.  Consular  Courts. — ^Limited  Jurisdiction. — Jurisdictional  Facts. — The 

Consular  Courtis  a  Court  of  limited  jurisdiction,  and  all  the  jurisdictional 
facts  must  be  alleged  in  the  libel  or  petition,  otherwise  it  will  be  in- 
sufficient. 

Before  Sawyer,  Circuit  Judge. 

Motion  to  dismiss  appeal  from  a  decree  of  the  Consular 
Court  of  CantoUy  in  the  Empire  of  China,  in  a  case  of  col- 
lision. 

Milton  Andros,  for  appellant. 

B,  S.  Brooks,  for  appellee. 

Sawyeb,  Circuit  Judge.  This  is  an  appeal  from  a  judg- 
ment of  the  Consular  Court  of  Canton,  in  the  empire  of 
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China,  in  a  proceeding  in  admiralty  against  the  Steamer 
Spark,  for  damages  resulting  from  a  collision  with  a  Chinese 
junk  owned  by  the  petitioners,  or  libellants.  The  proceed- 
ings were  had,  and  appeal  taken,  under  the  Act  of  Congress 
of  June  22,  1860,  and  the  amendatory  Act  of  July  1,  1870, 
giving  to  this  Court  appellate  jurisdiction  in  certain  cases 
from  the  Consular  and  Ministerial  Courts  of  China  and 
Japan.  (12  U.  S.  Stat,  at  L.  72;  and  16  U.  S.  Stat,  at  L. 
183-4.)  The  fifth  section  of  the  latter  act,  is  as  foUows, 
to  wit: 

"Sec.  5.  And  be  it  further  enacted,  that  where  the  mat- 
ter in  dispute,  exclusive  of  costs,  exceeds  the  sum  of  two 
thousand  five  hundred  dollars,  an  appeal  shall  be  allowed 
to  the  Circuit  Court  for  the  District  of  California;  and  upon 
such  appeal  a  transcript  of  the  libel,  bill,  answer,  deposi- 
tions, and  all  other  proceedings  in  the  cause  shall  be  trans- 
mitted to  the  Circuit  Court;  and  no  new  evidence  shall  be 
received  on  the  hearing  of  the  appeal;  and  the  appeal  shall 
be  subject  to  the  rules,  regulations  and  restrictions  pre- 
scribed in  law  for  writs  of  error  from  District  Courts  of 
the  United  States."  A  judgment  having  been  entered  by 
the  Consular  Court  against  the  Steamer  Sparky  for  the  sum 
of  16,005.32,  an  appeal  has  been  taken  on  behalf  of  the 
defendant. 

The  appellees  move  to  dismiss  the  appeal  for  numerous 
irregularities,  only  three  or  four  of  which  will  be  noticed. 
It  is  objected,  that  the  record  shows  no  order  allowing  the 
appeal,  and  no  citation  to  the  appellees.  The  section  cited, 
it  will  be  seen,  provides,  that,  "appeals  shall  be  subject  to 
the  rules,  regulations  and  restrictions  prescribed  in  law  for 
writs  of  error  from  District  Courts  of  the  United  States." 

The  twenty-second  section  of  the  Judiciary  Act  of  1789, 
provides,  that  final  decrees  and  judgments  of  the  District 
Courts  in  civil  actions,  "may  be  re-examined,  and  reversed 
or  aflirmed  in  a  Circuit  Court,  *****  upon  a 
writ  of  error,  whereto  shall  be  annexed  and  returned  there- 
with, at  the  day  and  place  therein  mentioned,  an  authenti- 
cated transcript  of  the  record,  assignment  of  errors  and 
prayer  for  reversal,  with  a  citation  to  the  adverse  partf 
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signed  by  the  Judge  of  such  District  Court,  or  a  Justice  of 
the  Supreme  Court,  the  adverse  party  having,  at  least, 
twenty  days  notice."  (1  U.  8.  Stat,  at  L.  84.)  The  same 
section  has  a  similar  provision  for  writs  of  error  from  the 
Supreme  to  the  Circuit  Court  to  review  the  judgments  and 
decrees  of  the  latter.  And  the  twenty-fifth  section  has  pro- 
visions in  similar  language  for  reviewing  the  decisions  of 
the  highest  State  Courts  in  certain  cases  by  the  Supreme 
Court  of  the  United  States.  The  construction  of  these 
latter  provisions,  and,  consequently,  the  construction  of  the 
similar  provision  relative  to  writs  of  error  from  the  Circuit 
to  the  Distinct  Courts,  has  been  settled  by  the  Supreme 
Court  of  the  United  States.  Thus,  in  the  very  late  case  of 
Gleasnn  v.  Florida  (9  Wal.  783),  the  Supreme  Court  say: 
**But  on  looking  into  the  record,  we  find  no  allowance  of 
the  writ.  And  this  has  been  repeatedly  held  to  be  essen- 
tial to  the  exercise  by  this  Court  of  reviewing  jurisdiction 
over  final  judgments  or  decrees  by  the  Courts  of  the  States.'* 
So,  in  Hartford  Fire  Insurance  Co.  v.  Van  Dvzer,  the  writ 
was  dismissed  because  no  allowance  of  the  writ  appeared  in 
the  record,  the  Chief  Justice,  delivering  the  opinion  of  the 
Court,  "that  such  allowance  was  indispensable  to  the  juris- 
diction of  the  Court  in  error  to  review  the  judgment  of  the 
highest  Court  of  the  State."  (9  Wal.  784.)  So,  an  appeal 
from  the  Supreme  Court  of  the  District  of  Columbia  was 
dismissed  by  the  Supreme  Court  of  the  United  States,  be- 
cause there  was  "no  evidence  in  the  record  of  any  allow- 
ance of  appeal;  and  without  an  allowance  this  Court  cannot 
acquire  jurisdiction."  (Fierce\.  CoXy  9  Wall.  787;  see,  also, 
Edmo(n8on  v.  Bloomshire,  7  Wall.  312.)  This  settles  the  con- 
struction of  the  Act  of  Congress  relating  to  writs  of  errur, 
and  appeals  from  the  United  States  District  Courts,  and  as 
the  same  rules  and  regulations  are  made  applicable  to 
appeals  from  the  Consular  Courts  of  China,  it  settles  the 
point  in  this  case.  The  record  shows  no  allowance  of  an 
appeal,  and  no  citation,  the  latter  being  necessary  also,  if 
the  order  allowing  an  appeal  is  not  made  in  open  Court. 
This  is  implied,  at  least,  from  the  case  of  Pierce  v.  Cox 
(supra),  if  a  citation  is  not  waived  by  appearance  of  the 
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appellee.     And  it  is  expressly  required  by  tibe  proYisions  of 
the  statute  quoted. 

It  is  claimed,  also,  that  this  appeal,  if  taken  at  all,  must 
have  been  taken  out  of  Court,  as  the  petition  for  an  appeal 
bears  date  several  days  after  the  date  of  the  judgment; 
and  it  is  claimed,  that  there  are  no  terms  in  the  Consular 
Court,  under  the  statute,  and  that  as  soon  as  judgment  is 
entered,  and  the  Court  for  that  occasion  has  adjourned, 
it  is  no  longer  an  open  Court  with  reference  to  that  case, 
and  all  subsequent  allowances  of  appeals,  must,  necessarily, 
be  made  out  of  Court  with  respect  to  that  case.  Numerous 
authorities  are  cited  to  the  point,  but  it  is  unnecessary  now 
to  determine  it,  upon  the  view  taken,  upon  other  objections. 
It  will  be  the  safer  practice  to  issue  and  serve  a  citation. 

Another  formidable  objection  is,  that  no  appeal  has  been 
taken  in  the  case;  that  the  appeal,  if  any  there  is,  is  taken 
in  the  name  of  the  Steamer  Spark — the  only  defendant  in 
the  case;  and  that  no  appeal  can  be  taken  in  the  name  of 
an  inanimate  object — the  res  when  the  action  is  in  rem. 

The  Supreme  Court  of  the  United  States  in  the  recent 
case  of  '*The  Steamboai  Burns, '^  held,  that  a  writ  of  error, 
or  appeal,  cannot  be  sustained  in  the  name  of  a  steam- 
boat, or  any  other  than  a  human  being,  or  some  corporate, 
or  associated  aggregation  of  persons.  (9  Wal.  Rep.  237-40.) 
The  writ  of  error  was  dismissed  on  the  ground  indicated. 

The  petition  for  an  appeal  in  this  case  is  entitled,  Lee 
Choi  Chum,  etcd.,  plaintiff',  v.  TJie  Steadier  Spark,  defendant, 
and  it  proceeds.  ''And  now  comes  the  said  defendant  in  the 
above  entitled  cause,  by  George  B.  Dixwell,  his  agent,  and 
files  this  petition  on  appeal,  and  shewetl^  that  the  said  Con- 
sular Court  did,  on  the  twenty-fourth  day  of  August,  a.  d. 
1871,  enter  a  judgment  in  the  cause  against  the  defendant,  in 
favor  of  the  plainti£f  for  the  sum  $6,005  32,  and  the  said 
defendant  appeals  from  the  judgment  of  the  said  Consular 
Court  to  the  Circuit  Court  of  the  United  States,  for  the 
District  of  California,  etc.  *  *  *  Wherefore  the  defend- 
ant prays  that  proceedings,"  etc.  This  is  an  appeal  by, 
and  in  the  name  of  the  ship  and  nothing  more.  The 
ship    purports  to  be  the  appellant,  and  it  is  in  fact  the 
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the  only  defendant  in  the  case.  The  case  cited  is  conclu- 
sive on  this  question.  The  petition  for  an  appeal  is  signed, 
"Geo.  Basil  Dixwell,  for  self,  and  the  firm  of  Augustine 
Heard  &  Co.,"  but  this  does  not  make  either  of  these  per- 
sons parties  to  the  appeal,  or  even  to  the  action.  The  body 
of  the  petition  shows  that  it  is,  ''the  defendant  in  the  above 
entitled  cause  by  George  B.  Dixwell,"  that  files  the  petition, 
but  neither  Dixwell  nor  Augustine  Heard  &  Co.,  was  a  de- 
fendant. 

They  were  not  sued,  and  they  never  put  in  a  claim  as 
owner,  or  otherwise,  so  far  as  the  record  shows,  and  never 
filed  any  pleading  in  the  case  by  which  they  became  par- 
ties. They  do  not  purport  to  appeal,  nor  were  they  in  a 
condition  to  entitle  them  to  appeal.  If  they  had  been  par- 
ties, and  had  appeared  as  such  in  the  name  of  **Augustine 
Heard  &  Co.,"  they  would  still  be  met  by  another  decision 
of  the  Supreme  Court,  that  an  appeal  in  that  name,  style 
and  form  would  be  nugatory.  In  the  case  of  **The  Pro- 
tector," an  "appeal  was  dismissed"  because  taken  in  the 
nanxe  of  "William  A.  Freeborn  &  Co.,"  without  setting  out 
the  names  of  the  parties  constituting  the  firm,  the  Court 
holding,  that  "no  difference  existed  between  writs  of  error 
and  appeals,  as  to  the  manner  in  which  the  names  of  parties 
should  be  set  forth,"  and  that  this  defect  had  always  been 
held  fatal  in  cases  of  writs  of  error.  (11  Wall.  82.)  But 
the  appeal  is  not  taken  by  these  parties  or  any  other,  except 
"The  Steamer  Spark"  the  only  defendant  in  the  case. 

In  fact  there  is  no  other  party  to  the  record,  and,  conse- 
quently, none  other,  who  could  take  the  appeal.  A  person, 
who  is  not  a  party  in  some  form,  cannot  interfere  by  way  of 
appeal,  or  otherwise.  There  was,  in  this  case,  no  answer 
to  the  libel  or  petition,  as  the  parties  designate  the  pleading 
filed  by  the  complainants.  There  is  no  issue  taken  upon 
the  allegations  of  the  libel,  or  petition,  and  nothing  to  try 
except  to  ascertain  the  amount  of  damages.  Neither  Cap- 
tain Brady,  Mr.  Orm,  Mr.  Dixwell,  Augustine  Heard  A  Co., 
nor  any  other  person,  presented  himself  in  any  such  way  as 
entitled  him  to  be  heard  in  the  case,  either  in  the  Court 
below  or  on  appeal.     They  have  not  merely  failed  in  form, 
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but  also  in  substance,  to  make  themselves  parties  to  the 
proceedings.  It  will  be  seen  by  reference  to  any  reputable 
work  on  Admiralty  Practice,  that  the  first  step  in  the  de- 
fense in  a  proceeding  in  rem  in  instance  causes  in  Courts 
exercising  Admiralty  jurisdiction,  is,  the  interposition  of  a 
claim  to  the  property  libelled.  The  claim  should  be  made 
by  a  party  authorized  to  set  up  a  defense — the  owner,  either 
in  person,  or  by  his  agent,  or  by  the  agent  of  a  foreign 
government,  whose  subjects  are  interested  in  the  property 
in  question.  (Dunlap's  Ad.  Prac.  163;  2  Conkling's  Ad. 
Pr.  543;  Benedict's  Ad.  Pr.  sec.  461.)  **In  such  suits,''  ob- 
serves Mr.  Justice  Story,  '*  the  claimant  is  an  actor,  and  is  en- 
titled to  come  before  the  Court  in  that  character  only,  in  vir- 
tue of  his  proprietary  interest  in  the  thing  in  controversy ;  this 
alone  gives  him  a  persona  standi  in  judido.  It  is  necessary 
that  he  should  establish  his  right  to  that  character,  as  a 
preliminary  to  his  admission  as  a  party  ad  litem,  capable  of 
sustaining  the  litigation.  He  is,  therefore,  in  the  regular 
and  proper  course  of  practice,  required,  in  the  first  instance, 
to  put  in  his  claim  upon  oath,  averring  in  positive  terms 
his  proprietary  interest.  If  he  refuses  to  do  so,  it  is  suffi- 
cient reason  for  a  rejection  of  his  claim.  If  the  claim  be 
made  through  the  intervention  of  an  agent,  the  agent  is  in 
like  manner  required  to  make  oath  to  his  belief  of  the  verity 
of  the  claim ;  and  if  necessary,  he  may  also  be  required  to 
produce  and  prove  his  authority  before  he  can  be  admitted 
to  put  in  the  claim.  If  this  is  not  done,  it  furnishes  matter 
of  exception,  and  may  be  insisted  upon  by  the  adverse 
party,  for  the  dismissal  of  the  claim."  {United Staies  v.  422 
Casks  of  Wine,  1  Peters'  Beps.  549.) 

The  claim  should  state  the  facts  showing  the  right  of  the 
party  to  intervene,  that  is  to  say,  the  ownership  of  the 
property,  in  a  direct  and  issuable  form.  In  the  language 
of  Mr.  Benedict:  **No  set  form  of  words  is  necessary  to 
form  a  claim.  In  this,  as  in  other  pleadings,  the  Court 
looks  to  the  substance,  rather  than  the  form.  It  must  state, 
that  fche  party  is  the  true  and  honafide  owner  of  the  interest 
which  he  represents,  and  that  no  other  person  is  the  owner 
thereof.     It  must  be  verified  by  the  oath  of  the  party  or 
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his  agent  or  consignee;  when  it  is  verified  by  the  oath  of  an 
agent  or  consignee,  he  must  also  swear  that  he  is  author- 
ized to  do  so  by  the  owner,  or  it  the  property  be,  at  the 
time  of  the  arrest,  in  the  possession  of  the  master  of  a  ship, 
that  he  is  a  lawful  bailee  thereof  for  the  owner."  (Ben. 
Ad.  Pr.  sec.  461.)  The  document  coming  nearest  to  a 
claim,  is  a  protest  signed  by  George  Brady.  It  does  not 
purport  to  be  a  claim,  and  is  not  one,  either  in  form  or 
substance.  It  alleges  nothing  directly,  or  in  an  issuable 
form,  as  to  the  ownership  of  the  vessel;  but  simply  recites 
that,  **  whereas  the  said  vessel  was,  on  or  about  the  twenty- 
fourth  day  of  June,  1871,  sold  and  transferred  by  the  owner 
thereof  unto  the  Hong  Kong,  Canton  and  Macao  Steamship 
Company  (limited)  being  a  British  Joint  Stock  Company, 
duly  incorporated,"  etc.,  and  then  on  behalf  of  said  corpor- 
ation, protests  against  the  action  and  the  exercise  of 
jurisdiction  by  the  consul,  not  on  account  of  the  insuffi- 
ciency of  the  libel,  but  by  reason  of  the  said  recitals. 

The  document,  such  as  it  is,  is  not  verified.  It  is  uot  a 
claim,  in  any  sense,  upon  which  the  said  corporation  was  en- 
titled to  defend,  or  be  heard,  had  it  attempted  to  do  so.  The 
owner  of  the  ship  in  his  own  name  in  person,  or  by  his 
agent,  should  have  filed  a  claim  in  such  a  form,  that  issue 
could  be  taken  on  it,  then  if  the  facts  had  been  admitted, 
or  proved  upon  denial,  the  claimant  would  have  been  enti- 
tled to  defend,  and  would  have  become  a  party  to  the  action, 
and  entitled  to  act  as  such  in  all  subsequent  proceedings. 
The  mere  putting  in  of  a  claim  is  not  a  defense  to  the  action, 
but  it  gives  the  claimant  the  status  of  a  party.  This  is  its 
office.  After  putting  the  claim  in,  and  thus  becoming  enti- 
tled to  be  heard  for  his  interest,  the  claimant  must  put  before 
the  court  the  grounds  of  his  defense,  in  suitable  allegations, 
so  that  the  court,  and  the  opposite  party,  may  be  informed 
of  the  grounds  of  the  defense.  (Benedict's  Ad.  Pr.  sec. 
465,  et  seq. ) 

The  Consular  Court  is  a  court  of  limited  jurisdiction,  and 
all  the  jurisdictional  facts  must  be  alleged  in  the  libel,  pe- 
tition or  complaint,  otherwise  it  will  be  insufficient.  If  the 
libel  or  petition  fails  to  show  the  facts  which  authorize  the 
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court  to  take  jurisdiction  under  the  statute,  or  if,  for  any 
other  reason,  it  fails  to  appear  upon  the  facts  stated  in  the 
libel,  or  complaint,  that  the  party  filing  is  not  entitled  to 
any  relief,  the  claimant  after  filing  his  claim,  and  becoming 
a  party  to  the  proceeding,  may  file  exceptions  in  the  nature 
of  a  special  demurrer,  pointing  out  the  particulars  in  which 
the  libel  or  petition  fails  to  show  jurisdiction  or  any  ground 
for  relief.     Or  if  there  is  no  defect  in  the  libel  or  petition, 
and  the  matters  showing  a  want  of  jurisdiction,  or  other 
defense  do  not  appear  on  the  face  of  the  libel,  they  must  be 
set  up  by  direct  affirmative  allegations  in  an  issuable  form, 
by  way  of  plea,  or  answer.     The  claims,  exceptions,  and 
other  matters  of  defense,  however,  may  be  united  in  the  an- 
swer, at  the  option  of  the  party  intervening  for  the  protec- 
tion of  his  own  interest;  but  this  is  not  the  best  practice. 
(Benedict's  Admiralty  Practice,  chapter  XXVI;  Dunlap's 
Admiralty.  Pr.,  chap.  VI  and  VIII;  2  Conklin's  Admiralty 
Prac.  577,  et  seq.)    I  have  been  thus  particular  in  referring, 
briefly,  to  the  practice,  and  to  the  works,  where  the  proper 
practice  in  cases  of  this  kind  may  be  readily  found,  for  the 
reason  that  the  proceedings  in  this  class  of  cases  do  not  ap- 
pear to  be  well  understood  by  litigants  at  Canton,  and  the 
proceedings  in  this  case,  have,  consequently  been  very  ir- 
regular.    This  is  probably  owing  to  the  scarcity  of  books, 
and  the  absence  of  members  of  the  legal  profession  at  Can- 
ton.     By  consulting  some  one,  or  more  of  the  works  re- 
ferred to,  the  mistakes,  that  have  occurred  in  this  case  may 
be  avoided  in  the  future.      As  the  jurisdiction  conferred 
upon  Consuls  is  highly  important,  the  importance  of  pro- 
curing some  reputable  works  on  Admiralty  Practice  cannot 
be  overestimated. 

On  the  view  taken,  the  court  has  not  acquired  jurisdiction 
of  the  case,  and,  of  course,  any  inquiry  into  the  merits  is 
precluded.  I  feel  it  my  duty,  however,  to  suggest,  that  the 
libel  or  petition  itself  appears  to  be  defective,  in  not  stating 
the  facts  necessary  to  give  the  Consular  Court  jurisdiction 
under  the  Acts  of  Congress,  and  the  treaty  between  the 
United  States  and  the  Empire  of  China.  It  is  nowhere  al- 
leged in  the  petition,  or  libel,  that  The  Steamer  Sparky  is  an 


Dist.  Cal.]    Steamer  Spark  v.  Lee  Choi  Chum.  721 

1872.]  Opinion  of  the  Court — Sawyer,  J. 

American  vessel,  nor  are  any  facts  alleged,  by  which  it  can 
be  seen,  that  the  Consular  Court  has  jurisdiction. 

The  jurisdictional  facts  as  before  mentioned,  must  all  be 
distinctly  averred. 

It  appears  from  what  has  been  said,  and  from  the  author- 
ities cited,  that  no  claimant  of  the  ship  appears  in  the  record 
in  any  form  that  entitles  him  to  be  heard;  that  there  is  no 
party  defendant,  other  than  the  ship — ^the  rem — and  no  ap- 
peal taken  in  any  form  by  any  party  appearing  to  be  enti- 
tled to  appeal,  or  in  any  name  other  than  that  of  the  ship, 
also,  that  no  appeal  can  be  taken  in  the  name  of  the  ship 
alone.  There  is,  therefore,  no  valid  appeal,  and  the  appeal 
must  be  dismissed.  So,  also,  the  record  fails  to  show  any 
allowance  of  an  appeal,  or  any  citation  to  the  adverse  party, 
and  it  is  not  suggested,  that  there  is  any  diminution  of  the 
record  in  these  particulars.  There  being  neither  an  allow- 
ance of  the  appeal,  nor  a  citation  disclosed  by  the  record, 
the  fact  of  the  existence  of  the  one  cannot  be  inferred  fitom 
the  other.  There  are  numerous  other  subordinate  points 
made  which  I  do  not  find  it  necessary  to  discuss. 

Let  the  appeal  be  dismissed  with  costs. 
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ABSCONDING  DEBTOB. 

1.  Abbbst  op  Dbbtob.— Timk  within  which  to  Ghabge  Body  in  Execu- 

tion.— A  creditor  who  has  caufied  the  provisional  arrest  of  an  absconding 
debtor  under  section  106  of  the  Code  (Or.  Code,  164)  has  until  the  time 
allowed  for  a  return  of  an  execution  against  property  to  charge  the  body 
of  such  debtor  in  execution.     Norman  y.  Manciette,  484. 

2.  Abscondinq  Dbbtob,  who  is. — An  absconding  debtor  is  one  who  is  about 

to  leave  the  State,  either  openly  or  secretly,  with  intent  to  hinder,  delay 
or  defraud  his  creditors  of  their  just  debts.     Id. 

3.  Idem. — A  debtor  who  is  about  to  remove  from  this  State  without  the 

consent  of  his  creditors  and  without  a  mind  to  return,  is  presumed  to  be 
acting  with  such  intent,  and  prima  facie  he  is  an  absconding  debtor. 

4.  Constitution AI.ITY  of  Law  to  Abbest  and  Impbison. — The  Legislature 

has  power  to  authorize  the  arrest  and  imprisonment  nf  such  a  debtor  so 
as  to  enable  his  creditors  to  enforce  the  establishment  and  collection  of 
their  debts  by  lega]  proceedings  in  the  tribunals  of  this  State.     Id, 

5.  Action  fob  False  Impbisonment. — There  can  be  no  recovery  in  an  action 

for  false  imprisonment  when  it  appears  that  tUe  affidavit  on  which  the 
defendant  procured  the  arrest  of  the  plaintiff  is  sufficient  on  its  face, 
because  then  there  is  no  trespass;  and  if  the  affidavit  be  false,  the  action 
must  be  for  malicious  prosecution,  in  which  both  malice  and  want  of 
probable  cause  must  be  alleged  and  proved.     Id. 

6.  Pbobable  Cause. — Damages. — In  an  action  for  false  imprisonilient,  the 

question  of  probable  cause  is  only  material  in  mitigation  of  damages.  Id. 

ACCIDENT, 
See  Waste,  6. 

ADMIKALTY. 

1.  Adkibalty.— Domestic  Matebial  Men. — Mobtoaoeb. — The  lien  of  domes- 

tic material  men  will  be  enforced  against  proceeds  in  the  registry  in  pre- 
ference to  the  demand  of  a  subsequent  mortgagee  of  the  vensel,  notwith- 
standing that  since  the  repeal  of  the  12th  rule  in  Admiralty,  such  liens 
cannot  be  enforced  in  this  Court  by  a  proceeding  in  renif  nor  in  the 
State  Courts  by  any  proceeding  which  involves  the  exercise  of  admiralty 
jurisdiction.    Francis  v.  Barqwi  Harrison^  353. 

2.  Unjust  and  Unequal  Aobbements  with  Seamen  Diskeoabded  bt  Coubt 

OF  Admibalty. — An  agreement  made  between  the  master  and  the  cook 
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of  a  fishing  vessel  by  which  the  latter  agreed  to  renounce  his  wages, 
earned  and  to  be  earned,  and  to  accept  in  lieu  thereof  the  ocUch  of  one  of 
the  seamen,  pronounced  unequal  and  unjuft  and  to  be  disregarded  by  a 
Court  of  Admiralty.    SomervUle  v.  Brig  Francisco,   390. 

3.  In  Adhibaltt. — Answsbs.  -The  general  answer  in  admiralty  should  be 

pertinent  and  responsive  to  the  narration  or  allegations  in  the  articles  of 
the  libel,  and  if  the  response  is  not  full,  explicit  and  distinct,  exceptions 
for  insufficiency  lie  to  compel  a  sufficient  answer.  In  re  The  Calif or- 
nia,  463. 

4.  Samb  . — But  if  the  answer  is  responsive  to  the  libel,  no  exceptions  wiU 

lie  to  it,  on  the  ground  that  it  is  not  a  defense  to  the  suit,  whether  the 
matter  is  impertinent  or  not.     Id. 

6.  Exceptions. — Exceptions  is  admiralty,  nature  and  office  of,  defined. 

6.  Impertinence. — It  is  impertinence  to  blend  matter  intended  as  a  defen- 

sive allegation,  with  the  response  or  answer  to  an  allegation  of  the  libel. 

7.  Hau  PhiOtaoe  Lien  on  Vessel  may  be  Enfobced  in  AnMiBAiiTT. — The 

State  statute  gives  a  pilot  half  pilotage  as  a  compensation  for  tendering 
his  services  to  pilot  a  ship  out  over  the  Columbia  river  bar,  in  case  the 
same  are  refused:  Uddy  that  such  a  claim  is  a  claim  for  pilotage,  which 
by  the  general  maritime  law,  is  a  lien  upon  the  vessel,  and  the  same 
may  be  enforced  by  a  suit  in  admiralty.     Id, 

8.  Imprisonment  for  Debt  in  Admibai,ty  Suits. — The  act  of  March  2,  1867 

(14  Stat.  543),  adopting  the  State  law  concerning  *' modifications,  con- 
ditions and  restrictions  upon  imprisonment  for  debt"  does  not  apply  to 
process  in  admiralty  suits.     Hanson  v.  Fowle,  497. 

9.  Idem.— The    act    of  August,   23,    1842  (5  Stat.  517),  gave  the  Supreme 

Court  full  authority  to  regulate  the  process  and  forms  of  proceedings  in 
suits  of  admiralty,  and  it  will  not  be  presumed  that  Congress  intended 
to  change  the  rule  prescribed  by  that  Court  upon  the  subject  of  impiis- 
onment  on  process  in  admiralty  and  adopt  the  State  law,  unless  it  is 
explicitly  so  provided.     Id. 

10.  Claim  for  Damages  fob  Injury  to  Person  not  a  Claim  for  a  Debt. — ^An 

action  to  recover  damages  for  an  injury  to  the  person  with  force,  is  not 
an  action  to  recover  a  debt,  and  the  claim  for  such  damages  is  not  a 
claim  for  a  debt,  within  the  meaning  of  that  term  as  used  in  the  act  of 
1867  (Ad.  Rule  48,  or  Sub.  19  of  Art  1  of  the  State  Constitution)— at 
least  until  it  is  changed  or  merged  in  a  judgment  for  a  sum  certain.    Id. 

11.  At  Common  Law. — At  common  law,  a  capias  lay,  both  before  and  after 

judgment  in  actions  for  injuries  committed  with  force,  but  not  otherwise, 
until  the  statue  of  Marlbridge  (52  Hen,  III.  C.  23,  and  Westminster  2, 
13Edw.  I.  C.  11,  etc).     Jd. 

12.  Act  July  6,  1862,  Construction  of.— The  act  of  July  6,  1862  (12  stat. 

588),  only  extends  the  thirty-fourth  section  of  the  judiciary  act  to  cases 
in  equity  and  admiralty,  and  does  not  include  criminal  actions  or  pro- 
ceedings.    UnUed  States  v.  Brouin,  531. 

13.  Allowance  of  Appeals  from  China  and  Japan. — In  cases  of  appeal  from 

the  Consular  and  Ministerial  Courts  of  China  and  Japan  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  California,  the  record  on 
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appeal  must  show  an  allowance  of  the  appeal.  Steatner  Spark  v.  Lee 
Vhoi  Chum,  713. 

14.  Appeal.. — Citation. — ^A  citation  is  necessary  unless  the  appeal  is  allowed 

in  open  Court.  Query:  whether  a  citation  is  not  alway  a  necessary,  if  the 
Consular  Court  has  once  adjourned  after  rendering  a  decree,  there  being 
no  terms  of  such  Courts.     Id. 

15.  Appeal  in  Name  op  Steamer  Void. — An  appeal,  or  writ  of  error,  in  the 

name  of  a  steamboat,  or  any  other  than  that  of  a  human  being,  or  some 
corporate  or  associated  aggregation  of  persons,  cannot  be  sustained. 

16.  Appeals  in  Fibm  Name,  Inadmissible. — So,  also,  appeals  in  the  name  of 

a  firm  without  stating  the  names  of  the  individuals  composing  the  firm, 
are  nugatory.     Id. 

17.  Who  Mat  Appeal. — No  one  but  a  party,  in  some  form,  to  the  action  can 

appeal,  or  can  be  heard  in  any  stage  of  the  proceedings  in  the  Court 
below.     Jd. 

18.  Claim. — Peoceedings  in  rem. — The  party  seeking  to  defend,  in  a  pro- 

ceeding in  rerHy  in  instance  causes  in  Courts  exercising  admiralty  juris- 
diction, must  file  a  claim  to  the  property  libelled.     Id. 

19.  Who  may  File  Claim. — Becitals  in  Claim. — The  claim  must  be  filed  by 

the  owner,  or  some  authorized  agent,  and  must  state  the  facts  in  a  direct 
issuable  form,  and  not  by  way  of  recitals.  Course  of  proceedings  indi- 
cated.    Id. 

20.  Consular  Courts. — Limited  Jurisdiction. — Jurisdictional  Facts. — The 

Consular  Court  is  a  Court  of  limited  jurisdiction,  and  all  the  jurisdic- 
tional facts  must  be  alleged  in  the  libel  or  petition,  otherwise  it  will  be 
insufficient.    Id. 

See  Jurisdiction,  3,  4,  5. 

ALCALDE  GRANTS. 

1.  ALCAiiDE  Grants. — An  Alcalde  of  the  Pueblo  of  San  Francisco,  in  1846, 
had  no  authority  to  revoke  a  grant  once  made  by  him  and  delivered;  or 
to  mutilate  its  record.  A  mutilation  of  a  record  by  him  did  not  operate 
to  divest  a  title  already  passed  to  the  grantee.  Montgomery  v.  Bevans, 
653. 

2..  Absence. — Presumption  of  Death. — When  a  party  has  been  absent 
seven  years  without  being  heard  of,  the  presumption  of  law  then  arises 
that  he  is  dead.  But  when  a  party  is  once  shown  to  be  alive,  the  pre- 
sumption of  law  is  that  he  continues  alive  until  his  death  is  proved,  or 
the  rule  of  law  applies  by  which  such  death  is  presumed  to  have  occur- 
red, that  is,  at  the  end  of  seven  years.  This  preBumi)tion  of  life  is  re- 
ceived in  the  absence  of  any  countervailing  testimony,  as  conclusive  of 
the  fact  estsblishing  it  for  the  purpose  of  determining  the  rights  of 
parties  as  fully  as  the  most  positive  proof.  The  only  exception  to  the 
operation  of  this  presumption  is  when  it  conflicts  with  the  presumption 
of  innocence,  in  which  case  the  latter  prevails.    Id. 

3.  LiPE  Presumptions. — The  presumption  of  the  continuance  of  life  rebut- 
ted in  this  case  by  evidence  tending  to  show  that  the  absent  party  met 
his  death  soon  after  his  disappearance.     Id. 
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4.  GBi.NT  TO  Party  Decbabed.— A  grant  of  land  in  the  Pneblo  of  San  Fran- 
cisco, by  an  Alcalde  in  1846  to  a  person  deceased,  is  void.    Id. 

S.San    Fkancisoo    Tftle  to  Pueblo    Lands.— The  city  of  San  Francisco 
presented  hc(  claim  for  confirmation  to  the  Board  of  Land  Commission- 
ers created  under  the  act  of  Congress  of  March  3,  1851;  the  Board  con- 
firmed the  claim  to  a  portion  of  the  land,  and  rejected  it  for  the  remainder; 
an  appeal  was  taken  by  the  city  from  this  decision  to  the  District  Coart 
of  the  United  States;   the  case  was  then  transferred  to  the  Circuit  Court 
of  the  United  States  for  the  district  of  California;    and  by  that  Coart  a 
decree  was  rendered  May  18,  18G5,  confirming  the  claim  of  the  city  to 
four  square  leagues  of  land,  subject  to  certain  reservations  and  excep- 
tions therein  mentioned.    From  this  decree  an  appeal  was  taken  to  the 
Supreme  Court  of  the  United  States,  and  whilst  the  case  was  pending 
there,  Congress  passed  the  Act  of  March  8,  1866,  "to  quiet  the  title  to 
certain  lands  within  the  corporate  limits  of  the  city  of  San  Francisco,*' 
by  which  act  all  the  right  and  title  of  the  United  States,  to  the  land 
situated  within  the  corporate  limits  of  the  city,  confirmed  by  the  decree 
of  the  Circuit  Court,  were  relinquished  and  granted  to  the  city,  and  the 
claim  of  the  city  to  the  land  was  confirmed,  subject,  howeTer,  to  the 
reservations  and  exceptions  designated  in  the  decree,  and  upon  certain 
trusts  as  to  the  disposition  of  the  land:   Held,  That  by  this  act  the  Got- 
ernment  determined  the  conditions  upon  which  the  claim  of  the  city 
should  be  recognized  and  confirmed,  and  that  the  title  of  the  city,  there- 
fore, rests  upon  the  decree  of  the  Circuit  Court,  as  modified  by  the  Act 
of  Congress — that  is,  her  title  is  that  which  is  recognized  and  estab- 
lished by  the  decree  as  thus  modified.    The  decree  must  be  read  pre- 
cisely as  if  the  conditions  prescribed  in  the  Act  of  Congress  had  been 
inserted  in  the  decree  by  the  Court.     Id. 

6.  Idem. — Chabacteb  op  Title. — The  claim  of  the  city  of  San  Francisco, 

as  successor  of  the  Pueblo,  to  her  municipal  lands,  was  founded  upon 
the  general  laws  of  Mexico,  by  which  pueblos,  or  towns,  once  established 
and  officially  recognized,  were  entitled  for  their  benefit,  and  the  benefit 
of  their  inhabitants,  to  the  use  of  lands  embracing  the  site  of  such 
pueblos,  or  towns,  and  of  adjoining  lands  within  certain  limits.  No 
assignment  of  those  lands  having  been  made  to  the  pueblo  under  the 
former  Government,  the  claim  or  right  of  the  city  was  an  imperfect  one, 
requiring  recognition  and  confirmation  in  the  mode  prescribed  by  Con- 
gress, like  other  claims  to  property  of  an  Imperfect  character  derived 
from  Spanish  or  Mexican  authorities.     Id, 

7.  Idem. — Gbant  undkb  Acrr  qf  Congbess,  1864. — By  the  *fifth  section  of 

the  Act  of  Congress  of  July  1,  1864,  '*  to  expedite  the  settlement  of  titles 
to  lands  in  the  State  of  California,"  all  the  right  and  title  of  the  United 
States  to  the  lands  within  the  limits  of  the  city,  as  defined  by  its  charter 
of  1851,  were  granted  to  the  city  for  the  uses  and  purposes  specified  in 
the  Van  Ness  Ordinance,  subject  to  certain  exceptions  designated.  These 
exceptions  consisted  of  all  sites  or  other  parcels  of  land  which  had  been, 
or  were  then,  occupied  by  the  United  States  for  military,  naval,  or  other 
public  uses,  or  such  other  sites  or  parcels  as  might  thereafter  be  desig- 
nated by  the  President  within  one  year  after  the  rendition  to  the  General 
Land  Office  by  the  Surveyor-General  of  an  approved  plat  of  the  exterior 
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limits  of  the  city,  as  recognized  by  the  section,  in  connection  with  the 
lines  of  the  public  surveys:  Heldy  That  the  exception  from  the  grant  of 
such  parcels  as  might  be  subsequently  designated  by  the  President,  did 
not  defeat  the  entire  grant;  and  that  if  the  exception  were  not  void 
for  repugnancy,  the  title  of  the  United  States  to  the  lands  specified 
must  be  regarded  as  having  passed  by  the  Act  to  the  city  with  a  right  in 
the  United  States  to  resume  the  titles  to  parcels  upon  the  designation  of 
the  President  within  a  specified  period.     Id. 

8.  Idbm. — Van  Nbss  Ordinance. — The  adverse  interest  of  the  Government 

to  the  lands  within  the  corporate  limits  of  1851  being  released  by  the  Act 
of  July  1,  1864,  the  titles  conferred  by  the  Van  Ness  Ordinance  became 
perfect  legal  titles.  The  act  operated  upon  such  titles  as  effectually  as  a 
patent  would  have  done,  and  the  right  reserved  to  the  United  States  did 
not  affect  the  perfect  character  of  those  titles,     id. 

9.  loRM. — Statute  of  Limitations  of  1863. — The  sixth  section  of  the  State 

Statute  of  Limitations  of  1863,  providing  in  substance  that  parties 
claiming  real  property  under  title  derived  from  the  Spanish  or  Mexican 
Governments,  or  the  authorities  thereof,  which  had  not  been  finally  con- 
firmed by  the  United  States,  or  its  legally  constituted  authorities,  shall 
be  limited  to  five  years  after  its  passage,  within  which  to  bring  an  action 
for  the  recovery  of  the  property  or  its  possession,  but  if  the  title  had 
been  thus  finally  confirmed,  the  parties  shall  be  subject  to  the  same  limi- 
tations as  though  they  derived  their  title  from  any  other  source,  that  is, 
shall  have  five  years  from  such  final  confirmation,  is  invalid  so  far  as  it 
applies  to  actions  for  the  recovery  of  real  property  founded  upon  titles 
derived  from  Mexican  or  Spanish  authorities,  perfected  after  its  passage, 
either  by  Act  of  Congress  or  by  judicial  decree,  survey  and  patent,  and 
that,  as  to  titles  thus  perfected,  the  ordinary  period  of  limitation  must 
be  allowed  from  the  date  of  their  conBummation»  which  exists  with  refer- 
ence to  actions  on  complete  titles  from  other  sources.    Id, 

10.  Msxeoan   Grants,  Legislation   AFFSCTiNa. — ^The  Act  of  Congress  of 

March  3,  1851,  passed  in  execution  of  the  obligation  of  the  United 
States,  under  the  stipulations  of  the  treaty  by  which  California  was 
ceded,  to  protect  the  holders  of  titles  derived  from  Mexican  or  Spanish 
authorities,  is  not  subject  to  any  constitutional  objection,  so  far  as  it 
applies  to  titles  of  an  imperfect  character;  that  is,  to  titles  which  require 
further  action  of  the  political  department  of  the  Government  to  render 
them  pei-fect;  and  the  action  of  the  Government  under  this  Act,  and  the 
rights  of  possession  and  enjoyment  which  the  title  perfected,  thereby 
gives,  cannot  be  defeated  or  impaired  by  any  State  legislation.     Id. 

APPEAL. 

1.  AiiLowANCE  OF  APPEALS  FBOH    China  AND  Japan. — In  cases   of   appeal 

from  the  Consular  and  Ministerial  Courts  of  China  and  Japan  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  California,  the 
record  on  appeal  must  show  an  allowance  of  the  appeal.  Steamer  Spark 
V.  Lee  Choi  Chum,  713. 

2.  Appeal. — Citation.- -A  citation  is  necessary  unless  the  appeal  is  allowed 

in  open  Court.  Query:  whether  a  citation  is  n^t  always  necessary,  if  the 
Consular  Court  has  once  adjourned  after  rendering  a  decree,  there  being 
no  terms  of  such  Courts.    Id. 
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3.  Appbaij  in  Name  of  Stbakbb  Void. — An  appeal,  or  writ  of  error,  in  the 

name  of  a  steamboat,  or  any  other  than  that  of  a  hnman  being,  or  some 
corporate  or  associated  aggregation  of  persons,  cannot  be  sustained.  Id. 

4.  Appeals  in  Firm  Name,  Inadmissible. — So.  also,  appeals  in  the    name 

of  a  firm  without  stating  the  names  of  the  individuals  composang  the 
firm,  are  nugatory.    Id. 

5.  Who  may  Appeal. — No  one  but  a  partj',  in  some  form,  to  the  action  can 

appeal,  or  can  be  heard  in  any  stage  of  the  proceedings  in  the  Court 
below.     Id. 

ARREST. 
See  Absconding  Debtob,  1-6;  Admibalty,  8,  9,  10,  11. 

ASSAYER. 

1.  Who  Liable  as  Assayeb. — A  mining  company  not  assaying  for  others, 
but  assaying  its  own  ores,  on  its  own  account  only,  and  not  assaying  any 
bullion  or  amalgam,  is  required  to  pay  a  special  tax  as  assayer,  nnder 
subdivision  forty- eight  of  section  seventy-nine  of  the  Internal  Revenue 
Act  of  June  30,  1864,  as  amended  in  1866.   F.  J.  8.  M.  Co.  v.  Gage,  494, 

ATTACHMENT. 

1.  BiNKBUPTCY.— Dissolution   of  Attachment. — An  adjudication  in  bQuk- 

ruptcy  relates  to  the  filing  of  the  petition,  and  works  a  dissolution  of 
an  attachment  before  then  levied  upon  the  bankrupt's  goods  from  that 
date.    Ze\ber  v.  Hm,  268. 

2.  Eeepeb's  Fees  on  Dissolution  of  Attachment. — Where  a  debtor  was 

adjudged  a  bankrupt  on  his  own  petition,  and  prior  to  the  filing  thereof 
a  fiock  of  sheep  belonging  to  him  had  been  taken  on  an  attachment  and 
kept  by  the  officer  until  delivered  to  the  assignee:  Hdd,  that  suchofficei 
is  entitled  to  a  compensation  from  the  assignee  for  keeping  such  sheep, 
until  claimed  and  received  by  the  assignee.    Id. 

BANKRUPTCY. 

I.Bankbupt,  Employment  of,  by  Bailee. — Where  a  bailee  of  an  insolvent 
debtor's  goods,  prior  ^to  the  filing  of  a  petition  in  bankruptcy  against 
such  debtor,  employed  him  to  assist  in  the  sale  and  management  of  such 
goods:  Eeld,  that  such  employment  was  not  illegal  and  that  the  bailee, 
as  against  the  assignee  in  bankruptcy,  was  entitied  to  a  credit  for  the 
amount  paid  therefor.    Catlin,  Assifftiee  v.  Foster,  37. 

2.  Bailee  Entitled  to  Cbedit  fob  Sbbttices. — ^Where  a  bailee  of  an  in- 

solvent debtor's  goods  bestowed  labor  upon  and  about  them,  with  a 
knowledge  that  such  debtor  had  committed  an  act  of  bankruptcy  in  mak- 
ing such  bailment,  he  is  entitied  to  a  credit  for  the  value  of  such  services 
as  against  the  claim  of  the  assignee  in  bankruptcy  for  such  goods  or 
their  value. 

3.  Mutual  Debts  ob  Cbedits. — What  is  a  case  of  mutual  debts  or  credits 

within  the  meaning  of  Section  20  of  the  Bankrupt  Act  ?    Id. 

4.  Obdeb  Expunoino  Claim  will  not  pbevent  itb  being  pubadkd  ab  Set- 
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OFF. — ^An  order  expnngmg  a  claim  against  the  estate  of  a  bankmpt,  is 
not  snch  an  adjudication  thereof  as  prevents  the  creditor  from  plead- 
ing it  as  a  set-off  in  an  action  by  the  assignee  for  a  claim  due  such  es- 
tate.   Id. 

5.  Co]n>inoNB  Precedent  to  Action  by  Cbeditob. — SembUt  that  the  proof 

of  a  debt  before  the  register  and  the  rejection  thereof  by  the  District 
Court,  and  the  appeal  therefrom  to  the  Circuit  Court,  are  conditions  pre- 
cedent to  the  creditor's  right  to  maintain  an  action  against  the  assignee 
for  the  recovery  of  his  debt,  but  do  not  constitute  or  have  the  effect  of 
an  adjudication  upon  or  against  such  claim.    Id. 

6.  Defences    Sepabately    Pleaded. — Distinct   defenses  to  a    petition   in 

bankruptcy  should  be  separately  pleaded.    In  re  Ouimetiey  47. 

7.  SuBPLUSAGB. — ^A  denial  of  the  allegation  in  the  petition  respecting  the 

insolvency  of  the  respondent  is  a  sufficient  answer  thereto,  and  a 
further  statement  as  to  the  value  of  respondent's  assets  compared  with 
the  amount  of  his  indebtedness,  is  surplusage  and  immaterial.     Id. 

8.  Demxtbbeb — Motion  to  Stbike  Out. — A  demurrer  is  not  the  proper  mode 

of  objecting  to  irrelevant  or  immaterial  allegations,  or  the  mingling  in 
one  plea  of  distinct  defenses,  but  a  motion  to  strike  out.     Id. 

9.  Defenses  Must  be  Sepabately  Pleaded. — In  a  petition  in  bankruptcy, 

the  debt  and  the  act  of  bankruptcy  constitute  the  cause  of  action,  and 
the  defense  thereto  may  go  to  either  or  both  of  these  matters,  but  if 
there  are  several  defenses  they  must  be  separately  pleaded.     Id. 

10.  Tendeb  no  Defense  to  Petition  in  Bansbuftcy. — ^A  plea  of  tender  can 

under  no  circumstances  be  a  defense  to  a  petition  to  have  a  debtor 
adjudged  a  bankrupt.    Id. 

11.  Pbomissoby  Note,  When  Not  Payment. — The  mere  delivery  and  receipt 

of  the  promissory  note  of  the  debtor  or  a  third  person  does  not  consti- 
tute payment,  but  it  must  also  appear  that  the  creditor  expressly  agreed 
to  take  such  note  as  payment.     Id. 

12.  Same. — Where  a  creditor  took  the  promissory  notes  of  a  third  persons 

from  his  debtor  upon  an  agreement  that  they  should  be  considered  as 
taken  in  payment,  if  coUectdbki  such  creditor  is  bound  to  use  ordinary 
means  and  diligence  to  collect  such  notes,  and,  if  necessary,  he  must 
sue  upon  them.     Id. 

13.  Petition,  Who  May  Maintain. — A  creditor  whose  debt  is  provable  in 

bankruptcy,  though  not  due,  may  maintain  a  petition  to  have  his  debtor 
declared  a  bankrupt.    Id. 

14.  Disposition  of  Pboperty  by  Debtob  afteb  Petition  in  Bankbuptcy  not 

A  Pbefebence. — A  payment  or  other  disposition  of  property  by  a  debtor 
after  petition  in  bankruptcy  filed  against  him,  is  not  a  preference  within 
the  meaning  of  Sections  23,  35  and  39  of  the  Bankrupt  Act,  but  simply 
an  unlawful  meddling  with  the  property  of  the  assignee,  and  therefore 
a  nullity.     In  re  RandaUy  56. 

15.  What  Constitutes  a  Pbefebence. — What  constitutes  a  preference  under 

the  Bankrupt  Act,  and  where  the  taking  of  a  preference  will  work  a  for- 
feiture of  the  debt  of  the  creditor  taking  the  same.    Id.  * 

16 .  Obyigption  to  Pboof  of  Dbbt. — ^Bt  whom  mads. — Objection  to  the  proof 
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of  debt  most  be  made  by  the  assignee,  unleBS  the  Ooort  for  cause  o&er- 
wise  directs.    Id. 

17.  Pboop  op  Olaiu. — Particitlabs. — Upon  proof  of  a  olaim  in  bankruptcy, 

the  particulars  of  the  consideration  must  be  stated  in  the  deposition. 
In  re  Elder,  73. 

18.  Coin  Demand. — A  demand  by  its  terms,  payable  in  gold  coin,  should  be 

proved  according  to  its  terms.    Id. 

19.  Fbaudulent  Pbepbbsnce. — Where  a  creditor  has  attempted  to  obtain  a 

preference  over  other  creditors,  by  fraudulently  increasing  the  amount 
of  his  claim,  the  whole  claim  will  be  rejected.    Id. 

20.  Statute  Conbtbued  .^Section  22.  Bankrupt  Act  of  1867,  construed.   Id. 

21.  Distbict  Goubt  in  Bankbupt  Pboobbdings  mat  Bestbain  ExscunoN  of 

Pbooess  op  State  Coubt. — ^The  District  Courts  of  the  United  States, 
sitting  in  bankruptcy,  have  power  to  restrain,  by  injunction,  the  Sheriff 
of  a  State  Court  from  proceeding  to  sell  the  property  of  a  voluntary 
bankrupt,  under  an  execution  issued  out  of  a  State  Court  upon  a  judg- 
ment obtained  before  the  commencement  of  proceedings  in  bankruptcy. 
In  re  MaUory,  88. 

22.  Judgment  Lien,  when  DKCiiABKD  Void. — It  has  also  the  power  to  declare 

the  lien  of  a  judgment  of  a  State  Court  void,  as  against  the  general 
creditors,  if  such  lien  is  an  unlawful  preference  under  the  Bankrupt 
Act.    Id. 

23.  Judgment  Lien  Liquidated  in  Banebuptcy. — The  lien  of  a  judgment, 

like  other  liens,  is  to  be  ascertained  and  liquidated  in  the  Bankruptcy 
Court.    Id. 

24.  Section  1  of  the  Bankrupt  Act  of  1867,  construed.    Id. 

25.  Bankbuptct. — Cbbditobs*    Petition    mat    be    Amended. — Where    the 

proofs  disclose  acts  of  bankruptcy  not  averred  in  the  petition  of  the  cred- 
itor, the  petition  may  be  amended  so  as  to  conform  to  the  proofs.  In  re 
GaUinger,  224. 

26.  Besidence  OB  Place  op  Business  must  be  within  Distbict   to   give 

Coubt  Jubisdiction. — Where  a  petition  had  been  filed  against  certain 
parties  praying  that  they  be  adjudged  bankrupts,  and  on  the  return  day 
they  appeared  and  with  their  own  consent  were  so  adjudged;  and  subse- 
quently another  creditor  moved  the  Court  to  dismiss  the  proceeding  on 
the  ground  that  the  bankrupts  had  never  resided  or  carried  on  business 
in  this  State:  Hdd,  that  the  Court  was  without  jurisdiction  and  that  the 
proceedings  should  be  vacated  and  set  aside.     Fogarty  v.  Gerriiyy  233. 

27.  Bankbuptct,  when  Judgment  Void. — A  judgment  taken  contrary  to  the 

bankrupt  act  is  not  void  unless  a  petition  in  bankruptcy  is  filed  by  or 
against  the  debtor  within  six  months  from  the  entry  of  the  judgment. 
In  re  Puller,  243. 

28.  Idem.  -A  judgment  by  confession  is  not  void  under  the  code  for  want  of 

a  sufficient  statement  of  the  facts  out  of  which  the  indebtedness  arose, 
except  as  to  creditors  who  have  acquired  a  lien  upon  the  debtor's  prop- 
erty before  a  sale  upon  the  confessed  judgment.  Query,  whether  such 
*  judgment  is  even  then  7oid  if  it  can  be  shown  by  evidence  aliunde,  that 
the  judgment  was  in  fact  given  in  good  faith  and  for  an  actual  debt. 


INDEX. 


731 


29.  Cbbditobs  of  Bankrupt  when  not  Enjoined. — The  District  Oonrt  has 

jurisdiction  to  ascertain  and  liquidate  all  liens  upon  the  bankrupt's  prop- 
erty, and  in  the  exercise  of  this  jurisdiction  may  enjoin  a  creditor  from 
enforcing  a  judgment  in  a  State  Court  against  the  property  of  the  bank- 
rupt, but  after  the  process  of  the  State  Court  has  been  executed  by  a 
sale  of  property,  the  District  Court  will  not  interfere. 

30.  Stipulation  in  Judgment  as  to  Intebest.— A  stipulation  in  a  judgment 

that  the  interest  on  it  shall  bear  interest  if  not  paid  annually,  is  void  and 
does  not  make  such  judgment  usurious. 

31.  Bankrupt. — ^Feaudulbnt  Conveyance   by. — Judgment  in  favor  of  the 

assignee  for  the  value  of  property  conveyed  to  an  alleged  creditor  of  the 
bankrupt,  notwithstanding  that  the  conveyance  was  made  more  than 
six  months  before  the  commencement  of  the  proceedings  in  bankruptcy, 
it  appearing  that  the  conveyance  was  fraudulent  and  intended  to  cheat 
and  hinder  creditors.     Hyde  v.  SorUag,  249. 

32.  Bankruptcy— Jurisdiction  op  Ordinary  TRiBUNAiiS.— The  ordinary  tri- 

bunals are  not  deprived,  by  mere  force  of  an  adjudication  in  bankruptcy, 
of  jurisdiction  over  suits  against  the  bankrupt.  The  proceedings  in 
such  suits  may  be  arrested  or  controlled  by  the  Bankruptcy  Court,  when 
necessary  for  the  purposes  of  justice;  but  in  the  absence  of  such  inter- 
ference, the  jurisdiction  of  the  ordinary  tribunals  remains  unimpaired 
and  their  judgments  are  valid.    In  re  Davis^  260. 

33.  Bankruptcy — Dissolution   of   Attachment. — An  adjudication  in  bank- 

ruptcy relates  to  the  filing  of  the  petition,  and  works  a  dissolution  of 
an  attachment  before  then  levied  upon  the  bankrupt's  goods  from  that 
date.    Zeiber  v.  HUl,  268. 

34.  Officer's  Fees.- -An  officer  must  look  to  the  party,  or  his  attorney,  who 

employed  him  for  his  fees;  he  has  no  claim  upon  the  adverse  party.     Id, 

35.  Duty  of  Registeb   as  to  Bankbupt's  Propbbty. — Where  a  debtor  is 

adjudged  a  bankrupt  upon  his  own  petition,  it  is  the  duty  of  the  register 
to  take  his  property  into  his  custody  by  the  intervention  of  an  agent,  or 
other  proper  means,    id. 

36.  Keepbb's  Fees   on  Dissolution  of  Attachment. — Where  a  debtor  was 

adjudged  a  bankrupt  upon  his  own  petition,  and  prior  to  the  filing  thereof 
a  flock  of  sheep  belonging  to  him  had  been  taken  on  an  attachment  and 
kept  by  the  officer  until  delivered  to  the  assignee:  Held,  that  such  officer 
is  entitled  to  a  compensation  from  the  assignee  for  keeping  such  sheep, 
until  claimed  and  received  by  the  assignee.     Id. 

37.  Bankbuptoy. — Suit  against  Bankbupt  in  State  Coubt. — On  an  appli- 

cation for  leave  to  sue  the  bankrupt  in  a  State  Court,  the  Court  will 
not  enter  upon  the  inquiry,  whether  the  debt  be  one  from  which  the 
bankrupt  would  be  relieved  by  his  discharge;  but  seni&2e,  that,  upon  a 
special  showing  that  the  right  of  the  creditor  might  be  lost  if  a  suit  were 
not  forthwith  commenced,  the  Court  might  allow  the  suit  to  be  brought 
and  prosecuted  so  far  as  might  be  necessary  to  save  rights.  In  re 
OhirardeUh  343. 

38.  JuBisDiCTioN  OF  BsGiSTBB. — Where  a  petition  in  bankruptcy  is  filed  in 

the  name  and  on  behalf  of  a  corporation  without  proper  authority,  the 
Register  acquires  no  jurisdiction  to  adjudge  the  corporation  a  bankrupt. 
In  re  Lady  Bryan  Co.,  349. 
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39.  AuTHOBiTT,  WHAT. — Under  the  provisions  of  the  thirty-seventh  section  of 

the  Bankrupt  Act,  the  filing  of  a  petition  on  behalf  of  a  corporation, 
can  only  be  "  duly  authorized  by  a  vote  of  the  majority  of  the  corpon- 
tors  at  any  legal  meeting  called  for  the  purpose."    Id. 

40.  Who  abb    Cobpobatobs.-A  **  corporator,"  within  the  meaning  of  the 

Act,  is  one  of  the  constituents  or  stockholders  of  the  corporation.    Id. 

41.  Tbxtstees  cannot  Authobize. — Although  the  management  of  the  affairs 

of  a  corporation  is  committed  by  the  laws  of  the  State  to  a  Board  of 
Trustees,  such  Board  cannot  authorize  the  filing  of  a  petition  in  bank- 
ruptcy, under  an  Act  of  Congress,  devolving  that  authority  upon  a 
majority  of  the  corporators  to  be  exercised  at  a  meeting  called  for  the 
purpose.    Id. 

42.  Obdeb  of  Beoibteb  Vacated. — ^Where  the  Begister  in  bankruptcy  ad- 

judged a  corporation  to  be  a  bankrupt  upon  a  petition  filed  upon  the 
authority  of  the  Board  of  Trustees,  the  adjudication  was  set  aaide  by  the 
District  Court  on  petition  of  an  attaching  creditor,  and  this  action  af- 
firmed by  the  Circuit  Court.     Id. 

43.  Subsequent  Battfioation. — ^A  ratification  of  the  action  of  the  Trust^^ 

and  the  Begister  by  the  stockholders,  after  the  adjudication  in  such  case, 
does  not  cure  the  defect  of  want  of  jurisdiction  of  the  Begister  at  the 
commencement  of  proceedings,  and  at  the  time  of  the  adjudication.   Id. 

44.  SuBvrviNo  Fabtnbb  Adjudged  Bankbupt. — A  surviving  partner  will  be 

adjudged  bankrupt  on  an  act  of  bankruptcy  committed  by  him  in  the 
course  of  the  administration  of  the  assets  of  the  dissolved  [lartnership, 
notwithstanding  that  the  separate  estate  of  the  deceased  partner  is  suf- 
ficient to  pay  all  his  debs,  joint  and  separate.     In  re  Stevens,  397. 

45.  Joint  Assets  to  be  Taken  Possession  of. — ^The  messenger  will  in  such 

case  take  possession  of  the  joint  assets  in  the  hands  of  the  bankrupt 
surviving  partner,  and  also  of  his  separate  property.     Id. 

46.  CoNOBEss  HAS  FuLL  PowEB  ovEB  SUBJECT  OF  Bankbuptcies. — The  Con- 

stitution gives  Congress  full  power  over  "the  subject  of  bankruptcies" 
in  the  United  States,  and  in  the  enactment  of  laws  on  this  subject,  Con- 
gress is  not  limited  to  the  scope  or  details  of  the  bankrupt  acts  in  force 
in  England  at  the  time  of  the  formation  and  adoption  of  the  Constitu- 
tion; the  subject  is  committed  to  the  wisdom  and  discretion  of  the  Leg- 
islature, with  the  one  qualification  that  its  laws  shall  be  uniform  in  theii 
operation  throughout  the  United  States.    In  re  SUvermanj  410. 

47.  Bankbupt  Act. — Policy  op. — The  property  of  an  insolvent  debtor  rep- 

resents in  whole  or  part  the  credit  given  him  by  his  creditors,  and  in 
good  morals  belongs  to  them,  and  the  Bankrupt  Act,  which,  under  cer- 
tain circumstances,  evincing  bad  faith  upon  the  part  of  the  insolvent, 
compels  a  distribution  of  such  property  among  the  creditors,  in  propor- 
tion to  their  debts,  is  a  wise  and  just  measure.    Id. 

48.  In  Bankeuptct  Coubt  All  Pleadings  Special.— In  this  Court  all  plead- 

ings must  be  special,  and  therefore  a  mere  general  denial  of  the  intent 
with  which  an  act  is  alleged  to  have  been  done,  is  not  a  good  defense 
to  a  charge  of  having  committed  an  act  of  bankruptcy,  but  the  respond- 
ent must  also  allege  and  prove  with  what  intent  he  did  the  act  com- 
plained of.    Id. 
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49.  GENEBAii  Denial  op  UNXAwruii  Intent,  When  Sufficient.— But  when 

the  act]complained  of  is  not  necessarily  an  an  act  of  bankruptcy,  a  gen- 
eral denial  of  the  unlawful  intent  with  which  the  act  is  alleged  to  have 
been  done,  is  sufficient  to  prevent  judgment  for  want  of  an  answer, 
.  and  upon  a  trial,  evidence  of  a  lawful  intent  may  be  given  thereun- 
der.   Id. 

50.  When  Not    Sufficient. — When   the   unlawful  intent  is  the  necessary 

consequence  of  the  act  charged,  as  in  the  case  of  a  payment  of  one 
creditor  by  an  insolvent  debtor,  with  knowledge  of  his  insolvency,  a 
mere  denial  of  such  intent  is  no  answer  to  the  petition,  and  judgment 
may  be  given  against  the  respondent  as  upon  a  failure  to  answer.    Id, 

51.  GoNSTBucnoN  OF  Lien  Law  of  Nevada. — Hauling  quartz  to  a  quartz 

mill  is  "performing  labor  for  carrying  on  the  mill.*'  The  lien  is  ac- 
quired by  the  performance  oi  the  work,  and  not  by  filing  the  notice,  etc. 
In  re  Hope  Mining  Co.,  710. 

52.  Effect  of  Bbpeaij  afteb  Labob  Done. — The  repeal  of  the  law  after  the 

lien  has  attached,  by  performance  of  work,  does  not  defeat  the  lien. 

53.  Amendment  of   Claim  by   Setting  up  a  Secubity. — When  Allowed. 

Where  a  creditor,  without  any  fraudulent  intent,  has,  in  ignorance  of 
his  rights,  proved  a  secured  claim  as  unsecured)  he  will  be  allowed  to 
amend  by  setting  up  his  security. 

54.  Bankbuftcy. — ^Tobtious  Acts  of  Assignee. — The  estate  of  a  bankrupt  is 

not  answerable  for  the  tortious  acts  of  the  assignee.  Adams  v.  Meyers^ 
306. 

55.  Goods  of  Two  Pabties  Mixed  by  Mutual  Consent. — ^When  the  wheat 

of  two  parties  is  intermixed  and  confused,  by  mutual  consent  they  be- 
came owners  in  common  of  the  grain  so  mixed  in  proportion  to  their 
respective  shares  of  the  bulk  or  quantity.    Id. 

56.  Idem. — By  One  Without  Consent  of  the  Otheb. — When  the  goods  of 

two  parties  are  mixed  by  one  without  the  consent  of  the  other,  if  they  be 
grain  or  other  articles,  of  equal  value,  the  other  party  is  only  entitled  to 
his  proportionate  share  of  the  common  quantity.    Id. 

BAB  TO  ACTION. 
See  Res  Adjudioata;  Ejectment,  15;  Judgment  and  Decbbe,  1. 

BILL  OF  LADING. 
See  Evidence,  1. 

BURDEN  OF  PROOF. 
See  Evidence,  2. 

CENTRAL  PACIFIC  RAILROAD  COMPANY. 

1.  Bight  of  Way. — Statute  Conbtbued.— The  grant  of  the  right  of  way  to 
the  plaintiff  through  the  public  lands  of  the  United  States,  made  by  the 
second  section  of  the  Act  of  Congress  of  July  1,  1862,  was  a  present 
grant,  operating  immediately  upon  the  passage  of  the  act,  without  reser- 
vation or  exception,  and  was  subject  to  no  conditions  except  those  which 
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were  subsequent,  or  necessarily  such  as  that  the  road  should  be  con- 
structed within  the  period  specified,  and  be  afterwards  maintained  and 
used  for  the  purposes  designated.  All  acquisitions  of  land  over  which 
this  right  of  way  was  thus  granted,  made  subsequent  to  the  passage  of 
the  act,  were  subject  to  the  exercise  of  this  right.  C.  P.  R.  Co.  v.  D^, 
642. 

2.  Idem. — The  reservations  and  exceptions  found  in  the  third  section  of  the 

aboye  act  apply  only  to  the  grants  of  the  land  therein  mentioned,  and 
do  not  apply  to  the  grant  of  the  right  of  way  made  in  the  second  sec- 
tion.    Id, 

3.  Idem. — The  provision  of  the  seventh  section  of  the  above  act  requiring 

the  plaintiff,  within  two  years,  to  designate  the  general  route  of  the  road 
as  near  as  might  be,  and  file  a  map  of  the  same  in  the  Department  of 
the  Interior,  did  not  affect  the  grant  of  the  right  of  way;  it  only  fur- 
nished the  means  by  which  the  Secretary  could  withdraw  the  lands  within 
a  specified  distance  of  such  designated  route  from  preemption,  private 
entry  and  sale.    Id. 

CHATTEL  MOETGAGE. 

See  MoBTOAOE. 

COMMON  CABRIER. 

1.  Cabbieb  May  Show  that  Pacsaqe  was  Segbetlt  Defectivb. — ^Although 

the  bill  of  lading  states  that  a  package  was  received  in  good  order,  the 
carrier  may,  nevertheless,  show  that  it  was  secretiy  defective  or  insufil- 
cient.     The  Oriflammey  176. 

2.  BiTBDEN  OP  Pboof. — ^The  burden  of  proof  is  upon  the  carrier  to  show  that 

a  package  receipted  for  in  good  order,  was  in  fact  secretiy  defective  or 
insufficient;  and  unless  he  does  so  he  is  liable  for  the  contents  in  case  of 
loss.    Id* 

3.  Cabbieb  not  Entitled  to  know  Contents  of  Packaobb. — ^A  common 

carrier  is  not,  under  all  circumstances,  entitied  to  know  the  contents  of 
packages  tendered  for  carriage,  and  a  mere  failure  to  ascertain  whether 
the  package  contains  anything  dangerous,  there  being  no  reasonable 
ground  for  suspicion,  does  not,  of  itself,  constitute  negligence.  ParroU 
V.  Barney f  423. 

4.  Pebfobmanoe  of  LEOAii  Duty  mat  be  Assumed. — In  the  exercise  of  his 

lawful  rights,  every  men  has  a  right  to  act  upon  the  hypotiiiesis  that 
every  other  person  will  perform  his  duty,  and  obey  the  law;  and  in  the 
absence  of  any  reasonable  ground  to  think  otherwise,  it  is  not  neg^- 
gence  to  assume  that  he  is  not  exposed  to  a  danger,  which  can  only 
come  to  him  from  a  violation  of  law  on  the  part  of  some  other  person. 
Id. 

COLLISION. 

1.  Collision,  Apfobtionment  of  Damaqks. — Collision  between  a  steamboat 
and  vessel  at  anchor,  in  a  fog.  Damages  apportioned,  it  appearing  that 
the  vessel  had  neither  a  bell  nor  a  fog-horn,  and  that  the  steamer  failed 
to  moderate  her  speed.    Morrison  v.  Steomiboai  PeUUufna,  126. 
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2.  Lights  Bbquibed  bt  Law  must  be  Displayed. — ^A  claim  for  damages  by 
collision  rejected;  it  appearing  that  the  injured  vessel  omitted  to  display 
the  lights  required  by  law.    Larco  v.  Scho.  Martha  and  Elizabelh,  129. 

CONSOLIDATION  OF  ACTIONS. 
See  Judgment  and  Dsobbi»  13. 

CONSTITUTIONAL  LAW. 

1.  CoMBKBuonoN  ov  XYth  Amendment. — Under  the  XYth  amendment  to  the 

Constitution  and  the  act  of  May  31,  1870  (16  Stat.  140),  to  enforce  it, 
all  persons  declared  citizens  of  the  United  States  by  the  XlVth  amend- 
ment are  entitled  to  vote  in  the  States  where  they  reside,  at  all  elections 
by  the  people,  without  distinction  of  race,  color  or  previous  condition 
of  servitude;  but  the  several  States,  notwithstanding  the  amendment, 
have  the  power  to  deny  the  right  of  suffrage  to  any  citizens  of  the  United 
States  on  account  of  age,  sex,  place  of  birth,  vocation,  want  of  property 
or  intelligence,  neglect  of  civic  duties,  crime  or  other  cause  not  specified 
in  the  amendment.    McKay  v.  Campbell^  374. 

2.  Idem. — The  power  of  Congress  over  the  subject  of  the  right  to  vote  in 

the  several  States  is  conferred  by  the  XYth  amendment  and  is  confined  to 
the  enforcement  of  such  amendment,  by  preventing  the  States  from 
discriminating  between  citizens  of  the  United  States  in  the  matter  of  the 
right  to  vote,  on  account  of  race,  color  or  previous  condition  of  ser- 
vitude. 

3.  Constitutionality  op  Law  to  Abbest  and  Impbison. — ^The  Legislature 

has  power  to  authorize  the  arrest  and  imprisonment  of  such  a  debtor  so 
as  to  enable  his  creditors  to  enforce  the  establishment  and  collection  of 
their  debts  by  legal  proceedings  in  the  tribunals  of  this  State.  Norman 
V.  Mandette,  484. 

4.  pBODUcmoN  OP  Books. — Intebnal  Revenue  Act. — Proceedings  under  the 

14th  section  of  the  Revenue  Act  to  compel  the  production  of  books,  and 
giving  of  evidence  before  an  Assessor,  are  civil,  and  not  criminal.  In 
re  Strouse,  605. 

5.  Idem. — Act  Constitutional. — The  examination  of  the  books  of  a  person 

under  that  section,  is  not  an  infringement  of  Article  4  of  amendments  to 
the  Constitution  of  the  United  States,  protecting  persons  from  unrea- 
sonable searches,  etc.    Id. 

See  Bankbuptcy,  46. 

CONSULAR  COURTS. 

1.  CONSULAB  COUBTS. — ^LIMITED  JUBISDICTION. — JuBISDIOTIONAL  FaCTS. — The 

Consular  Court  is  a  Court  of  limited  jurisdiction,  and  all  the  jurisdio- 
tional  facts  must  be  alleged  in  the  libel  or  petition,  otherwise  it  will  be 
insufficient.    Steamer  Spark  v.  Lee  Choi  Chum,  713. 

2.  Allowance  op  Appeals  pbom  China  and  Japan. — In  cases  of  appeal  from 

the  Consular  and  Ministerial  Courts  of  China  and  Japan  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  California,  the  record  on 
appeal  must  show  an  allowance  of  the  appeal.    Jd, 

3.  Appeal. — Citation.— A  citation  is  necessary  unless  the  appeal  is  allowed 
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in  open  Court.  Query:  whether  a  citation  is  not  always  neoeesaiy,  if  the 
Gonsnlar  Court  has  once  adjourned  after  rendering  a  decree,  there  being 
no  terms  of  such  Courts.    Id. 

CONTRACT  AND  CONSTRUCTION. 
L.  FisHiNO  Vessels. — Riohtb  of  Seamew. — ^Where  by  the  articles  the  crew 
of  a  fishing  yessel  were  bound  to  make  the  fish,  and  on  the  arriTal  of 
the  vessel  the  owners  declined  to  allow  them  to  do  so,  and  the  man  re- 
mained by  the  yessel  for  nearly  two  months,  at  all  times  ready  and 
willing  to  make  the  fish,  and  then  left  her  and  sued  for  their  shares  of 
the  catch:  Ileid,  that  their  readiness  and  willingness  to  make  the  fish 
were  equivalent  to  an  actual  performance  of  their  contract;  and  that 
they  were  entitled  to  be  paid  their  shares.  Various  charges  made  by 
the  owners  disallowed.    Goodrich  v.  The  Barque  JDomingo,  182. 

2.  Bbbach  ov  Entibe  Contract. — ^When  a  vendor  of  grain,  bound  by  the 
contract  to  deliver  from  time  to  time  upon  requisitions  made  by  the 
purchaser,  refuses  to  deliver  upon  requisttions  made  in  pursuance  of  the 
contract,  and  notifies  the  purchaser  that  he  regards  tiie  contract  as  re- 
scinded, and  that  he  will  deliver  no  more  grain  under  it,  the  purchaser 
may  treat  the  contract  as  wholly  broken,  and  sue  for,  and  recover,  the 
damages  upon  the  entire  contract,  without  making  further  requisitions. 
Uinled  Stales  v.  Bobinson,!^, 

8.  CoNSTBUcnoN  OP  CoNTEAOT. — ^lu  construiug  a  contract,  Courts  will  con- 
sider the  condition  of  things  existing  at  the  time  it  was  made,  and  with 
reference  to  which  the  contract  was  executed.    Lamb  v.  Bauenporl,  609. 

4.  Judicial  Knowledge. — Courts  will  judicially  take  notice  of  matters  of 

pubUc  history,  such  as  the  general  condition  of  the  country,  and  of  the 
titles  to  lands  in  Oregon  prior  to  the  passage  of  the  Act  of  Congress  of 
September  27,  1850,  called  the  "  Donation  Act."    Id, 

5.  Possession. — Public  Land. — ^As   between   individual   dtisens,  rights  to 

the  possession  of  the  public  lands  have  been  recognized  and  protected 
by  the  Courts  of  the  Territories  and  New  States,  and  of  the  United 
States,  and  acquiesced  in  by  the  Government.    Id. 

6.  CoNTBACTB  IN  Pabi  Matbbia. — Where  several    successive  contracts  are 

made  between  the  same  parties  in  respect  to  the  same  subject  matter, 
and  apparently  in  pursuance  of  the  same  general  purpose,  they  are  in 
pari  matena,  and  may  be  read  together,  and  considered  in  the  light  of  the 
surrounding  circumstances,  for  the  purpose  of  ascertaining  Uie  intent  de- 
signed to  be  expressed  by  the  parties  in  some  particular  covenant  in  one 
of  the  contracts.    Id. 

7.  Whole  Instbument  Consedebed. — ^Where  the  language  of  the  covenants 

in  a  contract  is  more  comprehensive  than  that  of  the  recitals,  the  intent 
will  be  ascertained  from  a  consideration  of  the  entire  instrument.    Id. 

8. Facts  Stated.  —  On  March  10,  1852,  Lownsdale,  Coffin  and  Chapman 
were  in  the  joint  occupation  of  a  land  claim  in  Oregon,  which  had  been 
laid  out  into  town  lots,  and  before  that  time  had  jointly  and  severally 
sold  lots,  or  the  possession  of  lots,  throughout  the  claim  to  divers  per^ 
sons,  and  to  one  another,  and  thereupon,  to  enable  themselves  to  notify 
upon  and  obtain  patents  for  separate  tracts  of  said  claim  under  the 
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Donation  Act  of  September  27,  1850;  said  L.,  C.  and  C.  entered  into  an 
agreement  to  partition  the  land  claimed  between  them,  and  also  cove- 
nanted therein  with  one  another,  that  when  they  should  obtain  patents  to 
said  separate  tracts,  each  of  them  would  make  good  and  sufficient  deeds 
for  all  lots  sold  as  aforesaid  in  tflie  part  or  tract  so  patented  to  him : 

Ist.  Cay BM  ANT  GoKsrrBUBD.— That  said  covenant,  as  to  lots  before  sold  by 
said  parties  jointly,  or  by  any  of  them  separately,  is  a  covenant  for  the 
beneftt  of  the  vendees  of  said  lots,  and  those  claiming  under  them,  and 
not  of  the  covenantors  themselves.    Id, 

2d.  Title  Ybstsd  in  Trust. — ^That  upon  the  acquisition  of  the  title  from  the 
United  States  by  said  Lownsdale,  in  pursuance  of  said  covenant  and  Act 
of  Congress,  the  said  covenant  to  acquire  the  title  for  the  benefit  of  the 
said  several  vendees  of  the  loto  before  sold  became  executed,  and  the 
title  thereto  vested  in  said  Lownsdale,  but  in  trust  for  the  benefit  of  said 
prior  vendees.'    Id. 

3d.  Bbnkficiabzis  may  Sub. — ^That  the  said  prior  vendees,  lor  whose  benefit 
the  said  covenant  was  made  aud  the  title  acquired  to  »aid  lots  sold,  are 
entitled  to  maintain  actions  in  a  Court  of  Equity  in  their  own  names,  to 
enforce  the  trust  and  compel  a  conveyance  of  the  legal  title.    Id. 

4th.  CoMTBACTS  pbiob  TO  DONATION  AcT  Yalid. — That  sundry  agreements 
relating  to  the  land  entered  into  by  Lownsdale,  Coffin  and  Chapman, 
and  each  of  them,  prior  to  the  passage  of  said  Donation  Act,  are  valid 
contracts.    Id, 

€th.  Said  Subsequent  Aobbbmbnt  Valid. — ^That  the  said  agreement  con- 
taining said  covenant  to  acquire  the  title  to  lots  sold,  for  the  benefit  of 
the  prior  vendees  of  the  parties  to  it,  is  not  a  *' future  contract  for  the 
sale  of  the  land,"  within  the  meaning  of  the  provisions  of  the  fourth 
section  of  the  Donation  Act,  and  is  not  made  void  by  the  act;  but  the 
said  agreement  is  valid.     Id. 

€th.  Donation  Act. — Pbesknt  Gbant. — That,  as  to  existing  settlements  com- 
menced before  the  passage  of  said  Donation  Act,  the  said  act  is  a  grant 
in  praisenfi  to  the  party  entitled  under  the  act,  and  it  vested  the  title  in 
fee  from  the  date  of  its  passage,  subject  only  to  be  defeated  by  a  failure 
to  perform  the  conditions  subsequently  prescribed  in  the  act.    Id. 

7Ah.  Tbust  Imposed  bt  Aobbbmbmt. — That  the  agreement  aforesaid  being  exe- 
cuted between  L.,  C.  &  C,  and  they  and  each  of  them  having  an 
estate  in  the  land  at  the  date  thereof,  which  was  partitioned  and  per- 
fected by  means  of  said  agreement  and  the  action  of  said  parties  there- 
under, a  trust  was  imposed  upon  the  land  obtained  by  each  of  them  in 
favor  of  the  purchasers,  or  their  assigns,  as  to  all  the  lots  before  that 
time  sold  therein  by  either  or  all  of  them  as  aforesaid,  which  trust  could 
be  enforced  in  equity  by  said  purchasers  or  their  assigns,  although  they 
are  mere  volunteers  from  whom  no  consideration  moved  in  the  premises. 
Id. 

7th.  Bights  of  Pubchaseb,  Donation  Act. — That  the  purchaser  of  a  town  lot 
from  a  land  claimant  or  settler,  under  the  Donation  Act,  did  not  con- 
tribute in  any  way  to  the  acquisition  of  the  title  by  such  settler — ^the 
mere  possession  of  such  purchaser,  whether  actual  or  constructive,  being 
derived  from  and  subordinate  to  that  of  the  settler,  and  being  in  itself 
not  sufficient  to  enable  such  purchaser  to  acquire  the  title  to  said  lot 
48 
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from  the  United  States  ujuder  the  Donation  Act,  as  against  such  settler 
or  otherwise.  Id. 
9th.  AoBBEKEMT  NOT  A  FuTOBE  CoNTBACT. — That  the  agreement  of  Harch 
10,  1852,  aforesaid,  is  not  a  *^fatiire  contract  for  the  sale  of  the  land**  to 
which  the  parties  thereto  were  entitled  nnder  the  Donation  Act,  but 
rather  an  agreement  concerning  past  sales  and  transactions,  made  for 
the  purpose  of  securing  conyeyanoes  to  be  made  of  lots  therein,  in  pur- 
suance of  sales  made  prior  thereto,  and  is  therefore  not  within  the  pro- 
hibition against  future  contracts  in  section  4  of  said  Act.    Id. 

See  iNTBBNAIi  BiTBNUE,  9. 

CORPORATIONS. 

1.  WhKM   StOOKHOLDEB  OB     OBKniTOB    OF     GOBPOBATZON   CAN  MaIMTAIM    SuIT 

FOB  DVUBY  TO  ooBPOBATE  BioHiB. — A  stockholder  or  creditor  of  a  corpo- 
ration cannot  maintain  a  suit  for  an  injury  to  the  corporate  rights,  unless 
it  appears  from  the  bill  that  the  corporation  refused  to  take  proper  meas- 
ures to  proteot  or  redress  the  same.    Newby  v.  Oregon  Ceniral  B.  R,  Co.^ 

2.  OWNBB    OF    COBPOBATION  BOMDB    SAME   BIGHT  TO   StTB  AS   StOCKHOU>BB   OP 

GoBPOBATioM. — ^The  owner  of  corporation  bonds  secured  by  a  Hen  upon 
•  lands  claimed  by  the  corporation,  has  the  same  right  as  a  stockholder  of 
such  corporation  to  maintain  a  suit  to  prevent  anoijher  corporation  from 
obtaining  such  lands  by  the  wrongful  use  of  the  name  of  his  corpora- 
tion.   Id. 

3.  GoBPOBATioN  Not  LtabtiE  to  itb  Stockholdebs  ob  Gbeditobs  fob  bbbob 

OF  Judgment. — ^In  choosing  between  remedies  deemed  equally  effective, 
a  corporation  has  a  right  to  exercise  its  judgment,  and  for  an  error  in 
this  respect  neither  its  stockholders  nor  creditors  can  call  it  to  an  account. 
Id. 

4.  JuBXBDionoN  OF  Rbgibtbb. — Where  a  petition  in  bankruptcy  is  filed  in 

the  name  and  on  behalf  of  a  corporation  without  proper  authority,  the 
Register  acquires  no  jurisdiction  to  adjudge  the  corporation  a  bankrupt. 
In  re  Lady  Bryan  Co.,  349. 

5.  Authobity,  what. — ^Under  the  provisions  of  the  thirty-seventh  section 

of  the  Bankrupt  Act,  the  filing  of  a  petition  on  behalf  of  a  corporation, 
can  only  be  ''duly  authorized  by  a  vote  of  the  majority  of  the  corpora- 
tors at  any  legal  meeting  called  for  the  purpose."    Id. 

6.  Who   abe    Gobfobatobs — ^A  "corporator,"  within  the  meaning   of  the 

Act,  is  one  of  the  constituents  or  stockholders  of  the  corporation.    Id. 

7.  Tbustees  cannot  Authobize. — Although  the  management  of  the  afSurs 

of  a  corporation  is  committed  by  the  laws  of  the  State  to  a  Board  of 
Trustees,  such  Board  cannot  authorize  the  filing  of  a  petition  in  bank- 
.  ruptcy,  under  an  act  of  Gongress,  devolving  that  authority  upon  a  ma- 
jority of  the  corporators  to  be  exercised  at  a  meeting  called  for  the  par- 
pose.    Id. 

8.  Obdeb  of  Regibteb  Vagatki). — ^Where  the  Register  in  bankruptcy  a4jadged 

a  corporation  to  be  a  bankrupt  upon  a  petition  filed  upon  the  authority 
of  the  Board  of   Trustees,  the  adjudication  was  set  aside  by  the  Di»- 
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trict  Court  on  petition  of  an  attaching  creditor,  and  this  action  affirmed 
by  the  Circnit  Conrt.    Id. 

9.  ScBSEQUENT  'Ratifica.tion. — A  ratification  of  the  action  of  the  Tmstees 

and  the  Register  by  the  stockholders,  after  the  adjudication  in  such 
case,  does  not  cure  the  defect  of  want  of  jurisdiction  of  the  Begister  at 
the  commencement  of  proceecBngs,  and  at  the  time  of  the  adjudication. 
Id. 

10.  Ingapacitt  of  Gobporation  no  Detsnse  to  Trespass. — ^In  an  action  by  a 

corporation  for  injuries  to  property  in  its  possession,  the  Court  will  not, 
at  tiie  instance  of  the  wrong-doers,  enter  into  any  inquiry  as  to  the  legal 
capacity  of  such  corporation  to  hold  the  property.    CoU  8U,  M.  Go.  t. 
K.  dk  Q.  B.  W.  Co..  470- 

■ 

COVENANT. 

1«  Saue  ahd  Cotxhant  to  xaxb  Title  an  Estoppel  in  Equitt. — On  Febru- 
aiy  26,  1860,  Daniel  H.  Lownsdale,  being  the  owner  of  an  undivided 
interest  in  the  west  half  of  the  Portland  land  claim,  including  Block  258, 
in  said  city,  commonly  called  the  Nancy  Lownsdale  tract,  under  the 
Donation  Act  of  September  27,  1850  (9  Stat.  497),  executed  a  bond  in 
the  penal  sum  of  $700  conditioned  as  follows:  Whereas,  I  have  this  day 
sold,  released  and  quitclaimed  unto  Bobbins,  his  heirs  and  assigns,  etc., 
all  that  piece  or  parcel  of  land,  described  by  metes  and  bounds,  the  same 
being  Block  258  aforesaid :  and,  whereas,  said  Bobbins  has  made  his 
promissory  note  to  said  Lownsdale,  or  order,  for  the  balance  of  the  pur- 
chase money,  payable  in  twelve  months  from  date;  "  Now,  know  ye  also 
that  if  said  note  shall  be  truly  paid,  and  I,  the  said  bounden  Lownsdale, 
shall  give  unto  said  Bobbins  a  good  and  sufficient  title  to  said  land 
according  to  these  presents,  and  such  further  oonflrmation  as  the  titie 
from  iiie  United  States  may  vest  in  me,  then  this  obligation  to  be  null 
and  void,  otherwise,"  etc.:  Held,  that  such  instrument  was  in  effect  a 
contract  of  sale  of  Lownsdale 's  interest  in  the  Block  258,  and  also  a 
covenant  to  make  a  good  titie  to  the  whole  land  contained  therein,  and 
that  the  heirs  of  said  Lownsdale  were  thereby  estopped  in  equity  from 
asserting  any  interest  in  said  block,  as  such  heirs.    Lomh  v.  Carter,  212. 

%  Same. — :£KroppEL. — Under  a  decree  partitioning  that  portion  of  the  Port- 
land land  claim,  called  the  Nancy  Lownsdale  tract,  between  her  children 
and  the  heirs  and  vendees  therein  of  Daniel  H.  Lownsdale — three  fifths 
to  the  former  and  two  fifths  to  the  latter  in  gross — the  heirs  of  said  Dan- 
iel H.  can  only  claim  as  heirs,  and  not  as  purchasers,  and  are  therefore 
estopped  to  claim  any  interest  thereby  in  any  specific  portion  of  said  two 
fiiths  against  the  agreement  or  covenant  of  their  ancestor,  the  same  as 
he  would  be,  if  living.    Id, 

3.  Covenant  in  Deed  against  acts  of  Gbantob. — A  covenant  in  a  deed, 

"  against  the  claims  of  all  persons  claiming  by,  throtigh  or  under  the 
grantors,'^  only  operates  upon  the  estate  in  the  granted  premises  which 
the  covenantor  then  had.    Lavjb  v.  Burbank,  227. 

4.  Same. — Such  a  covenant  only  refers  to  the  existing  title  or  interest  granted, 

and  does  not  bar  the  covenantor  from  claiming  the  same  premises  against 
his  own  covenantee  or  grantee  by  an  after  acquired  titie.    Id. 

5.  Covenant  pob  FasTHEB  Asbubance. — A  covenant  in  a  deed,  that  if  "the 
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grantors  obtain  title  from  thfi  United  States,  they  will  convey  the  same 
to  the  grantees  by  deed  of  general  warranty,  is  a  covenant  for  farther  as- 
surance, and  entitles  such  grantees,  when  the  contingency  happens,  to 
snch  conveyance  of  the  legal  title.    Id. 

6.  Covenants  in  Bkkds. — "So  covenant  is  implied  from  the  nse  of  the  words 

in  a  deed,  '*  bargain,  sell  and  quitclaim. "    Lamb  v.  Aamm,  238. 

7.  Idem. — ^A  bargain,  sale  and  quitclaim  of  all  a  party *b  "right,  title  or  inter- 

est" in  real  property,  *' whether  in  possession  or  expectancy,"  passes 
nothing  but  what  is  then  vested  in  the  bargainor.    Id. 

8.  Estate  in  Ezpeoianct. — Definition  of. — Does  not  include  a  mere  hope 

or  possibility,  without  present  interest.    Id. 

9.  Covenants  in  Dbkz«. — ^A  covenant,  that  the  bargained  premises  are  free 

from  encumbrances  caused  by  the  grantor,  is  not  prospective,  and  is 
hmited  to  the  acts  of  the  grantor.    Id. 

10.  Idem. — A  covenant  against  the  claim,  right  or  title  of  any  person  claim-* 

ing  through  the  grantor,  is  equivalent  to  a  special  covenant  of  non-claim 
or  warranty.    Id. 

11.  Idem. — Such  a  covenant  only  operates  upon  the  estate  which  the  grantor 

then  had  in  the  premises,  and  does  not  prevent  him  or  his  heirs  from  as- 
serting an  after-acquired  title  to  the  same  premises.    Id. 

12.  Covenants  cannot  Enlabob  the  Pbrhises  of  Deed. — ^Where  snch  deed 

contained  a  covenant  to  warrant  and  defend  said  Urnda  to  the  purchaser, 
it  must  be  construed  to  mean  only  the  right,  title  and  interest  in  snch 
lands,  bargained  and  sold  by  said  Daniel  H. ;  the  covenants  cannot  en- 
large the  premises  of  a  deed.    Lamb  v.  TFo/cc/Se/d,  251. 

13.  Idem. — ^A  covenant  to  warrant  and  defend  the  bargained  premises  against 

all  persons,  except  the  United  States  government,  or  those  deriving  title 
therefrom,  does  not  estop  Daniel  H.  or  his  heirs  from  claiming  title  to 
an  interest  in  the  premises  subsequently  purchased  from  Isabella  £. 
Potter,  a  donee  of  the  United  States.    Id. 

See  LANDLORD  and  Tenant,  1,  3;  Contbact,  3,  6,  7,  8. 

CEIMES  AND  CRIMINAL  PROCEDURE. 

1.  Motion  to  Quash  Indictment. — A  motion  to  set  aside  or  quash  an  indict- 

ment will  not  He  unless  the  objection  appear  upon  the  face  of  the  indict- 
ment.    Urdted  States  v.  Brown,  531. 

2.  Idem. — An  affidavit  of  a  defendant  that  he  believed  the  grand  JTu^  acted 

upon  incompetent  or  insufficient  evidence  in  finding  an  indictment 
against  him,  not  allowed  on  a  motion  to  squash.    Id. 

3.  No  Defendants  befobe  Indictment  Found. — There  are  no  defendants  or 

co-defendants  to  an  inquiry  before  the  grand  jury,  until  the  indictment 
is  found  and  filed  in  Court.    Id. 

4.  Witness  CcMMmiNa  Himself. — Under  the  Act  of  February  25,  1868  (15 

Stat.  37),  a  person  may  be  compelled  in  a  judicial  proceeding  to  testify  to 
matters  tending  to  criminate  himself,  but  no  use  can  be  made  of  such 
testimony  against  the  witness  in  a  criminal  proceeding.    Id. 

5.  Act  July  6,  1862,  Constbuction  of.— The  Act  of  July  6,  1862  (12  Stat, 

588),  only  extends  the  thirty-fourth  section  of  the  judiciary  act  to  cases 
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in  equity  and    admiralty,  and  does  not    include  criminal  actions  or 
proceedings^    Id, 

fBw  Intohmation. — ^Misdemeanors  may  l>e  prosectited  in  the  national  Gonrts 
by  information^     UnUed  iStofes  v.  WaUer,  701« 

See  lNi>icTMEirr. 

DAMAGES. 

1.  Mbasui&b  or  Dahaoes.-— The  actual  damages  dustained,  directly  resulting 

from  the  infringement  of  a  patent,  is  the  amount  to  be  recovered.    Car- 
ter '^.  Baker,  512. 

2.  Damaobb,  how  asoebtainsd. — ^The  damages  must  be  found  from  the  eii- 

denoe;  not  from  mere  conjecture  without  regard  to  evidence.    Id, 

3.  Pboitte. — ^The  plaintiff  is  entitled  to  recover  the  profits  reaUzed  by  the 

wrongdoer  from  the  infringement  of  a  patent,  as  a  part  of  the  damages. 
Id. 

4^.  CoNTCsioN  OF  Bights. — ^Bubdsn  of  Proof. — If  the  party  infringing  has 
improved  the  machine,  and  a  part  of  Ihe  profits  are  due  to  his  improve- 
ment, the  portion  of  the  profits  due  to  such  improvement  do  not  be- 
long to  the  owner  of  the  prior  patent;  but  the  burden  of  proof  rests  on 
the  infringer  to  show  what  portion  of  the  profits  are  due  to  his  improve- 
ment.   Id. 

$.  Othbb  Damaobs. — ^The  actual  damages  may  be  more  than  the  actual 
profits  realized  by  the  infringer,  as  the  infringer  may  have  sold  at  a 
much  lower  price  than  the  patentee  would  have  been  able,  and  entitled, 
to  sell.  If  so,  this  circumstance  should  be  considered,  and  the  whple 
profits  which  the  plaintiff  would  have  realized,  should  be  given.    Id. 

€.  Idbx . — Stock  Gabbisd  Ovsb. — So,  also,  the  patentee  may  have  been 
unable  to  sell  machines  manufactured,  in  consequence  of  the  sal«s  of  the 
infringing  party,  and  have,  consequently,  been  compelled  to  carry  them 
over.  If  so,  the  interest  on  the  capital  invested  in  the  machines  so  car- 
ried over,  is  a  proper  element  of  damages  to  be  considered.    Id. 

V.  Two  Patents. — Damages  Appobtioned. — ^Where  the  plaintiff,  who  patents 
a  machine,  and  afterwards  an  improvement  on  the  same  machine — ^his 
machine  put  upon  the  market  embodying  both  inveutions — sues  for  an 
infringement  of  the  first  patent  only,  he  is  not  entitled  to  recover,  as 
damages,  that  part  of  the  enhanced  price  of  the  machine,  which  is  due 
to  his  second  patent;  and  the  burden  of  proof  rests  upon  him  to  show 
how  much  of  the  price,  or  profits,  are  due  to  the  patent  infringed.    Id. 

9.  Otheb  Machines  and  Profits. — Plaintiff  is  not  entitled  to  recover,  as  a 
part  of  his  damages,  any  U«8s  sustained  in  consequence  of  an  infringe- 
ment of  his  patent  by  reason  of  his  inability  to  sell  olker  machines,  than 
those  6mbodying  the  infringed  patent.  The  profits  recovered  must  be 
the  direct  and  legitimate  fruits  of  the  patent  infringed.    M. 

9.  Pbofits  ON  Entibe  Machine  Becovebbd. — The  plaintiff  selected  certain 
elements  and  combined  them  into  a  plow  which  he  patented.  The  plow 
could  only  be  used  as  an  entirety — as  one  machine.  He  had  the  exclu- 
sive right  to  make,  use  and  vend  the  machine  as  a  whole:  Held,  that  he  is 
entitled  to  recovor  of  an  infringer  the  profits  on  the  whole  madiine.  Id. 
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10.  Mkasubb  of  Damages. — ^Rales  for  assessment  of  dan-ages  in  cases  of 
beating  and  woondlng  a  seaman.    Hanson  v.  Fowler ,  539, 

See  GoiiUBioN^  1,  2r 

DEGBEX. 

I.  EiTBCT  OF  Decbkk  OF  AuouBT  12,  1865. — ^The  effect  cfl  £he  decree  ol  An^ 
gust,  12,  1865,  in  the  snit  for  partition  of  the  Nancy  Lownsdale  tract, 
considered  and  declared,  as  between  the  heirs  and  vendees  of  Daniel  H. 
in  any  particnlar  tract  allotted  to  them  aeeordtng  to*  their  respeetiTe  iff- 
terests.    Lamb  t.  Wak^Uid,  251. 

2.ENTBY  ON  Minutes. — Final  Dbcbbe. — Where  the  minntes  of  the  foimer 
United  States  District  Govirt  for  the  Southern  Distariet  ef  Galifomiae^ 
showed  that  the  Judge  delivered  an  opinion  overruling  exeeptrons  and 
confirming  a  snrvey  of  a  Mexican  grant,  bat  no  decree  appeared  to  have 
been  made  or  written  opinicm  filed:  Hdd,  that  no  final  d<Bcree  had  been 
made  and  that  the  caose  was  still  pending.     U,  8»  v.  Garcia,  383, 

3^  Duty  of  Suocesbob  id  Stwqe, — Heidy  farther,  that  it  was  Che  daty  of 
thi»  Gbort,  which  had  sacceeded  to  the  jimsdicfion  of  the  late  Southern 
District  Goort,  to  enter  a  decree  in  the  cause;  bat  that  omr  a  showingy 
such  as  woidd  jnfitify  an  order  for  a  new  trial,  or  rehearing,  €ir  lea;?e  ia 
file  a  biU  of  feview,  the  cause  might  be  re-examined,    14^ 

See  JUDOMBNT  AMD  DECBBE. 

DEED. 

1.  GoVEKANT  IN  Deed  AGAINST  ACTS  OF  Gbantdk.^ — A  covenanf  in  8  deed 

"  against  the  claims  of  all  persons  claiming  by,  through  or  nnder  the 
grantors,"  only  operates  upon  the  estate  in  the  granted  premises  which 
the  covenantor  then  had^    Laimh  r.  Burbankf  227. 

2.  Same. — Such  a  covenant  only  refers  to  the  existing  title  or  interest 

granted,  and  does  not  bar  the  covenantor  from  claiming  the  same  prem* 
ises  against  h&  o-^^m  covenantee  or  grantee  by  an  after  acquired  title. 
Id. 

3.  GovENAN*r  FOB  FitbtAEb  A8BirBANCEv*-A  Covenant  in  a  deed,  that  if  **  the 

grantors  obtain  title  from  the  United  States,  they  will  convey  the  same 
to  the  grantees  by  deed  of  general  warranty,  is  a  covenant  for  fizrther 
assurance,  and  entitles  such  grantees,  when  the  contingency  happens,  to 
such  conveyance  of  the  legal  title.    Id. 

4.  Govenants  m  Deeds. — No  covenant  is  implied  from  the  use  of  the  words 

in  a  deed,  "  bargain,  sell  and  quitclaim.'''    LamS  v.  Kamm,  238. 

5.  Idem. — A  bargain,  sale  and  quitclaim  of  all  a  party's  "  right,  title  or 

interest"  in.  real  property,  "whether  in  possession  or  expectancy," 
passes  nothing  but  what  is  then  vested  in  the  bargainor  .p    Jcf, 

6.  Estate  in  Expegtanct. — Definition^  of. — Does  not  iadode  a  mere  hope 

or  possibility,,  without  interest.    Id. 

7.  Govjenants  in  Djgjkd& — A  covenant,  that  the  bargained  premises  are  free 

from  encumbrances  caused  by  the  grantor,  is  not  preepective,  and  is- 
limited  to  the  acts  of  the  grantor.    Id, 

8.  Idem — A  covenant  against  the  claim,  right  or  title  of  any  person  claiming 
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ihrongh  the  grantor,  is  eqaiyal«nt  to  a  special  covenant  of  non-claim  or 
warmnty^    Id. 

9.  Idbm. — Such  a  covenant  only  operates  npon  the  estate  which  the  grantor 

then  had  in  the  premises,  and  does  not  prevent  him  or  his  heirs  from 
asserting  an  after-acqaired  title  to  the  same  premises.    Id, 

10.  Dexd  bt  Tekamt  in  CktHMOH  Good  against  HimsSlf. — A  deed  by  a  tenant 

in  common  for  his  interest  in  a  particular  part  of  the  land  held  in  com- 
mon, although  void  as  against  his  co-tenants,  is  good  against  him-self 
and  those  claiming  under  him .     Lamb  v.  Wdktfidd,  251, 

11.  iDEit. — A  deed  by  which  Daniel  H.  bargained,  sold,  etc.,  all  his  right* 

title,  interest,  claim  and  demand  to  Block  252  in  the  city  of  Portland, 
only  passed  to  the  purchaser  the  one  fifth  interest  in  the  premises  which 
Daniel  H.  then  had.    Id. 

12.  CovsNAirrs  oaknot  Enlabok  tmx  Pbemibi«  or  Dkisd. — Where  such  deed 

contained  a  covenant  to  warrant  and  defend  said  lands  to  the  purchaser, 
it  must  be  construed  to  mean  only  the  right,  title  and  interest  in  such 
lands,  bargained  and  sold  by  said  Daniel  H.;  the  covenants  cannot  en- 
large the  premises  of  a  d«ed.    Id. 

13.  Idem. — A  covenant  to  warrant  and  defend  the  bargained  premises  against 

all  persons,  except  the  United  States  government,  or  those  deriving  title 
therefrom,  does  not  estop  Daniel  H.  or  his  heirs  from  claiming  title  to 
an  interest  in  the  premises  subsequently  purchased  from  Isabella  £. 
Potter,  a  donee  of  the  United  States.    Id. 

DISTILLERY  AND  DISTILLED  SPIRITS. 

1.  Sec.  44,  Act  July  20,  1868,  to  Whom  Afplioable. — Section  44,  of  the 
Act  of  July  20,  1868  <15  Stat.  142),  is  applicable  to  any  person  who  dis- 
tils spirits  (15  Stat.  150),  without  having  paid  the  special  tax  therefor, 
or  giving  bond,  as  required  by  law,  whether  such  person  has  registered 
his  still  or  given  notice  of  his  intention  to  engage  in  the  business  or 
not.     Unikd  States  v.  MathoU,  142. 

S.  Pboof  of  Violation  of  said  Law. — ^Where  unstamped  spirits  are  found 
in  the  premises  of  the  defendant  which  contain  the  machinery  and 
appliances  for  distilling  spirits,  this  fact  unexplained  is  sufficient  to  jus- 
tify the  Jury  in  finding  tiiat  such  spirits  were  distilled  on  the  premises, 
and  since  the  last  inspection  of  them  by  the  ganger.    Id. 

3.  Same. — Jury  instructed  that  the  evidence  would  justify  them  in  finding 

that  certain  premises  and  still  continued  to  be  the  property  of  the  de- 
•  f endant,  as  before  then  stated  by  him  in  his  act  of  registry  and  notice  of 
intention  to  distill,  and  therefore  were  employed  in  the  illegal  distillation 
in  question,  with  his  consent  and  for  his  benefit.    Id. 

4.  Peesumption  of  Ownsbship. — ^When  it  is  shown  that  certain  prc^rty 

belongs  to  a  particular  person,  the  law  presumes  that  the  ownership 
remains  unchanged,  until  the  contrary  appeara.    Id. 

<5.  Act  of  Jclt  20,  1868,  Sections  29,  45  and  96  Conbtbued.— 1.  The  know- 
ing and  willful  omission,  neglect  and  refusal  of  the  wholesale  liquor 
dealer  to  cause  packages  of  distilled  spirits  to  be  gauged,  inspected  and 
stamped,  as  required  by  section  25  of  the  Act  of  July  21,  1868,  expose 


744  /  INDEX, 


the  cUstiHed  spirits  aad  liquovB  owned  by  the  wkcdesale  liquor  dealer  to 
the  forfeiture  denounced  in  the  96th  section  of  the  Act*  (/fitted  males  v, 
133  Casks  DistUled  SpirUs,  188. 

6.  Thi  Lanouaos  of  Bscnoir  96  of  the  Act  of  July  20,  1866,  denonneiiig  the 

forfeiture  is  not  uncertain.  "All  distilled  s|Hrit8  or  llqnon  owned  by 
him  shall  be  forfeited,"  is  to  be  consimed  to  mean  all  distilled  apiritv 
and  liquors.  It  was  not  intended  to  discriminate  between  distilled  spirits 
and  liquors,  and  to  create  an  altematiye  forfeiture  of  one  exckisiTe  of 
the  other,  but  to  include  within  the  general  term  **liquoc8,"  whatever 
the  more  special  term  "distUled  spirits  "  might  not  embnce.    Id, 

7.  The  Pboyibioiib  of  tke  69th  Sxcteon  of  the  Act  of  July  20,  1868,  do  Boi 

apply  to  infractions  of  the  proTisions  of  the  45th  section.    Id, 

Bee  Intbbnai<  BBVKVcni. 

DIVOBCE. 

1.  DiTOBCS,  DnpoemoH  of  Pbopsxtt  of  ths  Pabuxb. — The  Oregon  Act  of 
Januaiy  17,  1854,  relating  to  marriage  and  divoroe,  which  gaye  the  Court 
granting  a  divorce  power  to  *'make  auch  a  disposition  of  tlie  {Hoperty 
of  the  parties  "  as  might  ai^>ear  "just  and  equitable  "  under  the  drcum' 
stances  of  the  case,  and  to  *'make  such  disposition  of  and  provisioii  for 
the  children  as  shall  appear  most  expedient,*'  did  not  authorize  such 
Court  to  give  the  property  of  either  parent  to  the  <^iildreB,  except  daring^ 
their  minority,  and  as  a  means  of  providing  for  their  nurture  and  edaca- 
tion  during  such  minority.    FUch  t,  Connett,  156. 

DONATION  ACT,  OREGON. 

1.  Cbxlubbn  of  BwrrLsaB  jjsdem  Donatun  Act. — Under  section  4  of  fbe 
Donation  Act  (9  Slat.  497),  upon  the  death  of  the  wife  of  the  setUer, 
after  compliance  with  the  law,  and  before  patent  issues,  the  abase  of  the 
wife  is  granted  by  the  Act  to  her  husband  and  children,  and  they  take  a» 
donees  of  the  United  States,  and  not  as  heirs  of  such  wile.  Lmmb  t. 
Wakefield,  261. 

See  CoinsACT,  4,  8, 

EJECTMENT. 

1.  Equitablb  TrriiB  ko  Dhfhnbb  to  Aonoir  mt  Law.— An  equitable  title  is  no 

defense  to  an  action  for  possession  by  the  holder  of  the  legal  title. 
Stcnic  y.  8t<trr,  15. 

2.  Town  Sxtk  Act  wot  in  iobgb  fbeob  to  July  17,  1654.--Tbe  Aet  of  Hay  29^ 

1844  (5  Stat.  657),  commonly  called  the  Town  Site  Aet,  waa  not  in  force 
in  Oregon  prior  to  July  17,  1854.    Id, 

3.  Ejectmsnt,  Dbfskdant  kttst  fubad  hb  Tm^. — ^The  Oregon  Code  (226) 

does  not  allow  a  defendant  in  ejectment  to  defeat  the  plaintiff^  by  giving 
in  evidence  any  estate  in  himself  or  another  in  the  property  in  eontro* 
yersy,  unless  the  same  be  pleaded  in  his  answer.    Id. 

4.  Coix>B  or  TitijB. — Color  of  tide  is  only  the  appearance  of  title,  and  thera' 

fore  it  matters  not  whether  the  grantor  in  a  deed  had  any  title  or  not,  if 
it  appears  from  the  face  of  such  deed,  when  compared  with  the  law 
regulating  the  subject,  that  he  might  haye  had  title,  his  formal  convey- 
ance  gives  color  of  title  to  possession,  taken  or  held  under  it.     Id . 
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6.  PosBEKlON  Pbjbumkjj  TO  BS  BiaHTFOi/.-^Possession  IB  presumed  to  be 
rightful  until  the  contrary  ajypears,  and  therefore  adverse  to  the  title  of 
any  other  claimant;  and  this  rule  extends  to  the  case  of  a  vendee  as 
against  his  vendor  after  the  performance  of  the  conditions  of  purchase 
by  the  former.    Id, 

6.  Wasir  Valub  of  IxpBOTjciixim  itxt  ss  set  owv  aoaimbi*  Mmrs  Pbofteb.' 

A  person  in  possession  under  color  of  titlC)  who  believes,  and  has  good 
reason  to  believe  that  his  title  is  good,  is  acting  in  good  faith,  so  as  to 
entitle  him  to  set  off  the  value  of  improvements  made  by  him  upon  the 
property,  against  a  claim  for  mesne  profits.    Id. 

7.  PoflSESBioR  Pbssuxei)  TO  BE  HI  Good  »Faith. — A  person  in  possession 

under  color  of  title,  who  makes  permanent  improvements  upon  the 
property,  is  presumed  to  be  acting  in  good  faith  until  the  contrary  ap' 
pears.    Id. 

8.  What  is  a  PBUCANsiir  IiCPitovieitBiiT. — ^A  permanent  improvement  is  some^ 

thing  done  or  put  upon  the  land  by  the  occupant  which  he  cannot 
remove,  either  because  it  has  become  physically  impossible  to  separate 
it  from  the  land,  or,  in  contemplation  of  law,  it  has  been  annexed  to  the 
soil  and  become  a  part  of  the  freehold.    Id. 

9.  IiTBic. — Yauom  Set  orw. — ^To  entitle  a  defendant  in  an  action  for  mesne 

profits  to  set  off  the  value  of  improvements  made  upon  the  land  against 
such  profits,  they  must  not  only  be  permanent,  but  they  must  add  to  the 
future  value  of  the  property  for  the  ordinary  purposes  for  which  it  is  or 
may  be  used.    Id. 

10.  Stbbet  Impbovememt  not  ak  Impkovement  oir  tre  Pbofbbtt. — A  street 

improvement  is  not  an  improvement  made  on  the  property,  upon 
which  the  assessment  was  made  for  such  improvement,  and  therefore 
the  value  of  it  cannot  be  set  off  by  the  occupant  against  a  claim  for 
mesne  profits.    Id» 

11.  Street  Assesbbcentb  mat  be  set  oit  against  Mesne  Psoms. — It  is  the  duty 

of  a  party  in  possession  of  property,  claiming  title  or  interest  there' 
in,  to  pay  the  taxes  and  changes  imposed  thereon,  and  therefore  an  as- 
sessment for  street  improvement  paid  by  a  defendant  in  an  action  for 
mesne  profits,  is  a  proper  deduction  from  the  gross  value  of  the  rents 
of  the  property,  in  estimating  the  actual  damage  which  the  plaintiff 
has  sustained,  by  the  defendants  withholding  the  possession.    Id. 

12.  Ejectment. — When  Landlobd  may  be  maixe  Defendant. — A  landlord  ha^ 

no  right  to  apply  to  be  made  defendant  in  an  action  of  ejectment  in 
place  of  the  tenant  until  the  latter  files  his  answer,  stating  "that  he  is 
in  ix>8se8sion  only  as  the  tenant  of  another,  mwning  him  and  his  place 
of  residence.*'     (Or.  Code,  225.)     F4tch  v.  ComieU,  166. 

18.  Answeb  sHOuiiD  State  Faoib,  not  Evidence. — A  defendant  in  ejectment 
should  state  in  his  answer  the  nature  and  duration  of  the  estate  he 
claims  in  the  premises,  if  any,  but  not  the  evidence  of  it.  (Or.  Code, 
226-7.)     Id. 

14.  ExHinrr  no  pabt  of  a  Pleadino. — An  exhibit  is  no  part  of  a  pleading 

in  an  action  at  law;  a  record  or  instrument  should  be  stated  in  a  pleading 
either  according  to  its  tenor  or  legal  effect.    Id. 

15.  Jinx^MENT  IN  Ejectment  when  no  Bab  to  Anotheb  Action. — If  a  verdict 
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for  the  defendant  in  an  action  for  ejectment  only  states  that  the  defend- 
ant  is  entitled  to  the  possession  of  the  premises,  a  judgment  therein  is 
not  necessarily  a  bar  to  another  action  between  the  same  parties  for  the 
same  property.     (Or.  Code,  227.)    Id* 

16  .Mksnb  Pbofitb. — SnM>FF. — A  plea  of  sei-off  for  permanent  improvements 

made  npon  the  premises  in  an  action  for  mesne  profits,  is  not  siificient< 

unless  it  allege  that  such  improTements  were  made  by  the  defendant 

or  those  onder  whom  he  claims  while  holding  under  color  of  tiUe,  ad' 

versely  to  the  claim  of  the  plaintiff  and  in  good  faith.     (Or.  Oode,  827.) 

Id, 

See  JnsoMKirr  and  Deckex,  8,  15. 

EQUITY. 

1.  In  Equity,  Notice  of  FiLfNO  Plea  ob  Demubbsb  ifusr  bk  eUtbbkd  ik  Ob- 

deb  Book. — In  equity  a  party  does  not  take  notice  of  the  filing  of  a  plea 
or  demurrer,  unless  notice  thereof  be  entered  in  the  order  book,  as  pre- 
scribed by  Equity  Rule  4.    Newby  ▼.  Oregon  Cwtral  JR.  R,  Co.,  63. 

2.  Pleas  in  Eqttity. — ^Natube  of. — Plea  in  equity,  nature  of,  in  bar  and 

abatement,  and  where  double  allowed.    Id. 

3.  Patent  fob  Mexican  Gbantb — ^Pctbchasbbs  fbom  PatentbEi — ^Where  a  biU 

in  equity  was  filed  by  the  alleged  heirs  of  a  deceased  Mexican  grantee  of 
a  rancho,  and  the  defendants  were  purchasers  for  value  and  without  no- 
tice from  parties  by  whom  the  claim  had  been  presented  to  the  Board  of 
Commissioners,  who  had  obtained  a  confirmation,  and  to  whom  a  patent 
had  been  issued;  and  it  appeared  that  these  pckrties  derived  titie  under  a 
sale  made  by  a  Probate  Court,  which  it  was  subsequenUy  decided  by  the 
Supreme  Court  of  this  State  had  no  jurisdiction:  Held,  that  the  defend- 
ants were  not  chargeable  with  constructive  notice  of  the  invalidity  of  the 
derivative  tiUe  presented  by  the  patentees  to  the  Board,  and  that  the 
legal  titie  acquired  by  them  under  the  patent,  should  be  protected  as 
against  the  equitable  rights  set  up  by  the  alleged  heirs  of  the  Mexican 
grantee.    Hordy  v.  Harbin^  194. 

4i  Pabtition  of  Bbal  Pbopebtt — Suit  in  Equity  fob. — Where  the  legal  titie 
is  not  in  dispute,  a  suit  for  partition  of  real  property  may  be  maintained 
in  a  Court  of  Equity,  although  the  equitable  titie  to  the  whole  premises 
is  claimed  by  certain  of  the  defendants  and  disputed  by  the  eomplain-* 
ants.    Lamb  v.  Burbank,  227. 

6.  Pabties  to  Bill  befobb  Sbbvice. — A  person  residing  out  of  the  jurisdic* 
tion  of  the  Court,  though  named  as  defendant  in  a  bill,  is,  substantiaUy, 
not  a  party  to  the  action,  till  service  of  process  or  appearance.  Cok  SU. 
M.  Co.  V.  Vir,  db  O.  H.  W.  Co.,  470. 

6.  Effect  of  Omission  on  Jubisdiction. — ^Whenever  the  making  of  a  pexson 

a  party  to  a  bill  would  oust  the  jurisdiction  of  the  Court,  as  to  other  par- 
ties, such  person,  if  not  an  indispensable  party,  may  be  omitted,  for  the 
purpose  of  exercising  jurisdiction,  as  to  other  parties,  whose  rights  can 
be  determined  without  his  presence.    Jd* 

7.  Joint  Tbespassbb  Omittsd. — In  an  action  to  restrain  the  diversion  of 

water  by  tort-feasors,  one  of  the  tort-feasors,  who  resides  out  of  the  ju- 
risdiction of  the  Court,  may  be  omitted.     Id. 
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8.  AxsmsBCKNT. — iNJUNonoR. — The  Court  may  p^imit  an  azuendment  to  A 

bill,  by  omitting  a  non-resident,  named  thereon  as  defendant,  bnt  not 
serred,  vithont  prejudice  to  a  motion  for  ii^nnction.    Id, 

9.  Incapacitt  of  Gobpoiiation  no  Dspexbe  to  Tbebpasb. — In  an  action  by  a 

corporation  for  injuries  to  property  in  its  possession,  the  Court  'wOl  not, 
at  the  instance  of  the  wrong-doers,  enter  into  any  inquiry  as  to  the  legal 
capacity  of  such  corporation  to  hold  the  property.    Id. 

10.  Wbokofttl  Divbesion  op  Watkb. — Plaintiff,  in  excavating  a  tnnnel  in  a 

moimtain  to  its  mining  claim,  on  the  public  lands  of  the  United  States* 
struck  a  subterranean  flow  of  water,  which  it  appropriated  and  enjoyed 
for  several  years.  Defendants  ran  a  tunnel  froni  a  distant  point  into  the 
mountain,  to  a  point  some  thirty  feet  in  altitude,  directly  below  the 
point  where  the  plaintiff  obtained  the  said  water;  and,  thereupon,  the 
water,  which  before  flowed  through  plaintiffs  tunnel,  was  intercepted 
and  discharged  through  defendants*  tunnel,  and  by  them  appropriated 
to  their  own  use:  Held,  that  said  diversion  and  appropriation  of  the 
water  was  wrongful,  and  that  complainant  was  entitled  to  an  injunction. 
Id. 

11.  Pbelxionabt  Mandatobt  iNJxmcnoN* — ^Where  defendants,  by  means  of  a 

tunnel  run  into  a  mountain  at  a  lower  altitude  than  complainant's  tTio- 
nel,  wrongfully  intercept  water  appropriated  by  complainant,  flowing  in 
its  said  tunnel,  and  divert  it  therefrom,  a  preliminary  injunction  will  he 
granted,  restraining  the  continuance  of  said  diversion,  even  though  an 
obedience  to  the  injunction  should  render  it  necessary  for  defendants  to 
build  a  bulkhead,  or  dam,  across  the  tunneL    Id. 

12.  iMJTTNCnON  TO  StAT  JUDGMENT. — NoTICE    OP    APPLICATION   POB  No   StAT« 

Where  a  judgment  is  given  in  an  action  at  law  for  the  recovery  of  the 
possession  of  real  property,  and  a  bill  in  equity  is  filed  by  the  defendant 
therein  to  stay  proceedings,  and  notice  given  of  an  application  for  a  pro- 
visional injunction  to  enjoin  the  enforcement  of  the  judgment,  the  plaint* 
iff  in  the  judgment  is  in  no  way  prohibited  or  restrained  from  enforcing 
the  same,  until  an  injunction  is  actually  granted  and  served,  or  he  has  no- 
tice of  the  order  allowing  it.    Samm  v.  Starke  547. 

13.  Injunction  not  Gbanted  apteb  Execution. — A  provisional  injunction 

will  not  be  granted  to  restrain  the  plaintiff  in  an  action  at  law  from  en- 
forcing a  judgment,  where  it  appears  that  between  the  filing  of  the  bill 
and  the  time  of  the  application  for  the  injtmction,  the  judgment  had 
been  enforced  by  execution.    Id. 

14.  Injunction,  when  not  Allowed  till  apteb  Final  Heabino.— An  injunc 

tion  requiring  a  party  to  do  a  particular  thing,  as  to  surrender  the  pos« 
session  of  certain  premises,  is  never  allowed  before  final  hearing.    Id. 

15.  Subpoena,  Sebvice  op,  upon  Attobnvt. — In  case  of  a  bill  in  equity  to  stay 

proceedings  at  law  or  a  cross-bill,  where  the  plaintiff  in  the  action  at 
law  or  original  bill  is  beyond  the  jurisdiction  of  the  Court,  the  Court 
will  order  the  subpoena  to  be  served  upon  the  attorney  of  such  absent 
plaintiff;  but  when  the  judgment  in  such  action  at  law  has  been  enforced, 
the  authority  of  the  attorney  to  represent  the  absent  party  is  at  an  end, 
and  such  order  will  not  be  made«    Id. 

16.  Benepiciaby  op  Tbubt. — When  he  may  sue  in  equity  in  his  own  name. 

Lamb  v.  Davenport^  609. 
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17.  MuLTZFABXOUSNSSB. — ^The  Central  Pacific  Railroad  Company  clahnlng  A 

right  of  way,  also,  for  depots,  water  tanks,  etc.,  on  the  pnbtie  hmds  nndet 
an  Act  of  Congress,  filed  a  bill  in  equity  to  qniet  its  title  against  a  large 
number  of  defendants,  each  claiming  adTersely  nnder  ttte  preemptioB 
laws  of  the  United  States,  rights  in  separate  and  distinct  tracts  of  land 
so  ooonpied  by  the  railroad  company,  the  quantity  claimed  by  socAi  being 
unknown  to  the  complainant:  Heid,  thai  the  title  of  the  complainant 
being  the  same^  and  the  question  to  be  determined  being  common  to  all 
the  defendants,  the  bill  is  not  multifarious.  CctU,  Pa.  R.  IL  Co.  t«  Dyert 
641. 

18.  Acrtov  TO  DvtsxassK  Ady^bbe  Claims. — ^The  Statute  of  Nevada  provid* 

ing  that  an  action  may  be  brought  by  any  person  in  possession  of  real 
property,  against  any  person  who  claims  an  estate  or  interest  therein 
adverse  to  him  for  the  purpose  of  determining  such  adverse  interest, 
enlarges  the  class  of  cases  in  which  Uie  jurisdiction  of  courts  in  equity, 
was  formerly  exercised  in  quieting  the  title  and  possession  of  real  prop- 
erty.   Id. 

19.  Indispknsable  PABTtES. — Ouc  whosc  rights  will  necessarily  be  affected 

by  the  operation  of  a  decree  in  equity  is  an  indispensable  party  to  tbe 
action,  and  the  Court  will  not  proceed  to  a  decree  without  his  presence. 
Cole  8,  M.  Co.  V.  T,  dt  0.  H.  W.  Co.,  685. 

20.  Pbopbb  pABTiin. — ^Where  a  decree  can  be  made  settting  the  rights  of  the 

parties  before  the  court,  without  affecting  the  rights  of  others  absent,  the 
Court  may  proceed  to  a  decree,  although  those  absent  might  be  proper 
parties  to  the  action.    Id. 

21.  JuBxsDicnoM  OnsTBD. — Where  the  bringing  in  of  an  absent  party,  whose 

presence  might  otherwise  be  deemed  material,  would  oust  the  Court  of 
jurisdiction;  the  Court  will  **  strain  hard*'  to  grant  relief  as  to  the  par- 
ties before  it.    Id. 

22.  MAin>ATOBT  PBEiitMiNABT  IkjUi^gtiok. — In  a  proper  case,  a  Court  of  Equi^ 

will  grant  a  preliminary  injunction  in  a  restrictive  form,  although  an 
obedience  to  the  injunction  should  require  the  perfonnanee  of  substan- 
tive acts  on  the  part  of  the  party  enjoined.    Id. 

23.  DEKXAii  oif  Infobmation.  —The  Court  will  not  dissolve  a  preliminazy  in- 

junction upon  the  denials  of  the  equities  of  the  Inll  made  upon  informa- 
tion and  belief  merely;  nor  upon  affirmative  allegations  of  new  matter 
meeting  the  equities  of  the  bill  made  only  upon  information  and  behef. 
Id. 

ESTATE  EXPECTANCY. 

8.  Estate  in  ExpbctaKot.— Definitiok  of.— Does  not  includes  mere  hope  or 
possibility,  without  present  interest.     iMmb  v.  Kamm,  238. 

ESTOPPEL. 

1.  Sale  and  Covenant  to  make  Titub  an  Estoppel  in  Equity. — On  Februsiy 
26,  1860,  Daniel  H.  Lownsdale,  being  the  owner  of  an  undivided 
interest  in  the  west  half  of  the  Portland  land  claim,  including 
Block  258,  in  said  city,  commonly  called  the  Nancy  Lownsdale  tract, 
under  the  Donation  Act  of  September  27,  1850  (9  Stat.  497),  executed  a 
bond  in  the  penal  sum  of  $700  conditioned  as  follows:  Whereas,  I  have 
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this  day  sold,  released  and  quitclaimed  unto  Bobbins,  his  heirs  and  as. 
signs,  etc.,  all  that  piece  or  parcel  of  land,  described  by  metes  and 
bounds^  the  same  being  Block  258  aforesaid;  and,  whereas,  said  Bobbins 
has  made  his  promissory  note  to  said  Lownsdale,  or  order  for  the  balance 
of  the  purchase  money,  payable  in  twelve  months  from  date;  '*Now, 
know  ye  also,  that  if  said  note  shall  be  truly  paid,  and  I,  the  said 
bounden  Lownsdale,  shall  give  unto  said  Bobbins  a  good  and  suiSicient 
title  to  said  land  according  to  these  presents,  and  such  farther  confirma- 
tion as  the  title  from  the  United  States  may  vest  in  me,  then  this  obliga- 
tion to  be  nu]l  and  void;  otherwise,"  etc.:  Eeld,  that  such  instrument 
was  in  effect  a  contract  of  sale  of  Lownsdale's  interest  in  the  Block  258, 
and  also  a  covenant  to  make  a  good  title  to  the  whole  land  contained 
therein,  and  that  the  heirs  of  said  Lownsdale  were  thereby  estopped  in 
equity  from  asserting  any  interest  in  said  block,  as  such  heirs.  Lamb  v. 
Carter,  212. 

2.  Samjs. — Estoppel. — Under  a  decree  partitioning  that  portion  of  the  Port- 

land land  claim,  called  the  Nancy  Lownsdale  tract,  between  her  children 
and  the  heirs  and  vendees  therein  of  Daniel  H.  Lownsdale — three  fifths 
to  the  former  and  two  fifths  to  the  latter  in  gross— the  heirs  of  said 
Daniel  H.  can  only  claim  as  heirs,  and  not  as  purchasers,  and  are  there- 
fore estopped  to  claim  any  interest  thereby  in  any  specific  portion  of 
said  two  fifths  against  the  agreement  or  covenant  of  their  ancestor,  the 
same  as  he  would  be,  if  living.    Id, 

3.  BsTOPPEL  BY  Matteb  IN  Fais.— The  Government  having  finally  located 

the  Boga  grant,  so  as  to  include  the  lauds  in  question,  against  the  pro- 
test of  the  claimant,  Larkin,  the  former  selection  by  said  Larkin  of 
other  lands,  and  disclaimer  as  to  these,  do  not  now  estop  him  or  those 
in  privity  with  him,  from  setting  up  the  title  derived  under  their  patent, 
as  against  the  claimants  under  the  subsequent  grant  to  Fernandez, 
located  on  the  same  land  after  said  selection  and  disclaimer,  and  before 
the  final  location  of  the  Boga  grant    Bissell  v.  Henahaw,  553. 

EVIDENCE, 

1.  Gahbibb  mat  show  that  Packaob  was  SflCBBTiiT  Defectivb. — Although 
the  bill  of  lading  states  that  a  package  was  received  in  good  order,  the 
carrier  may,  nevertheless,  show  that  it  was  secretly  defective  or  insuffi- 
cient.    The  Oriftamme,  176. 

2*  BuBDEN  OF  Pboof. — The  burden  of  proof  is  upon  the  carrier  to  show  that 
a  package  receipted  for  in  good  order,  was  in  fact  secretly  defective  or 
insufficient;  and  unless  he  does  so  he  is  liable  for  the  contents  in  case  of 
loss.    Id. 

3.  Models   and   Machines    rightly  understood    furnish    very    persuasive 

evidence  on  questions  of  improvement  and  infringement  of  patent. 
Carler  v.  Baker,  512. 

4.  Gbeateb  Usefulness,  Evidence. — Greater  usefulness  is  a  circumstance  to 

be  considered  by  the  jury  on  questions  of  infringement,  but  it  is  not 
conclusive.  The  point  must  be  determined  upon  the  whole  evidence. 
Id, 
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5.  Absence. — Fbesxtmption   of   Death. — ^When    a    party  has  been  absent 

seven  years  withont  being  heard  of,  the  presmnption  of  law  then  aiises 
that  he  is  dead.  But  when  a  party  is  once  shown  to  be  alive,  the  pre- 
sumption of  law  is  that  he  continnes  alive  until  his  death  is  proved,  or 
the  rule  of  law  applies  by  which  such  death  is  presumed  to  have  occui^ 
red,  that  is,  at  the  end  of  seven  years.  This  presumption  of  life  is  re- 
ceived in  the  absence  of  any  countervailing  testimony,  as  conclusive  of 
the  fact  establishing  it  for  the  purpose  of  determining  the  rights  of 
parties  as  fully  as  the  most  positive  proof.  The  only  exception  to  the 
operation  of  this  presumption  is  when  it  conflicts  with 'the  presumption 
of  innocence,  in  which  case  the  latter  prevails.  MofidgofMry  v.  Becams^ 
653. 

6.  Life  Pbesumptionb. — The  presumption  of  the  continuance  of  life  rebut- 

ted in  this  case  by  evidence  tending  to  show  that  the  absent  party  met 
his  death  soon  after  his  disappearance.    Id, 

See  ExFBBTB. 

EXECUTION  AND  EXECUTION  SALES. 

1 .  Judgment  Sale  VAiiiD,  thouoh  Judoicent  Bevebsed. — ^A  sale  of  lands  reg- 

ularly made  under  a  judgment  of  a  Court  of  record,  valid  upon  its  face, 
is  valid;  and  a  subsequent  reversal  of  the  judgment,  on  appeal,  will  not 
defeat  the  title  acquired  by  a  stranger  through  such  sale.  Qalpha  v. 
Page,  309. 

2.  Execution  befobe  Judgment  Boll  made  up. — Under  the  Practice  Act  of 

the  State  of  California,  an  execution  may  be  issued  aud  executed  as 
soon  as  the  judgment  is  entered,  and  before  the  judgment  roll  is  actuiJly 
made  up.    Id, 

EXPERTS. 

1.  Expebtb. — The  testimony  of  experts  is  to  be  considered  like  any  other 
testimony;  is  to  be  tried  by  the  same  tests,  and  receive  just  so  much 
weight  and  credit  as  the  jury  may  deem  it  entitled  to,  when  viewed  in 
connection  with  all  the  circumstances.    Carter  v.  Baker,  512. 

FALSE  IMPRISONMENT. 

1.  Action  fob  FAi^iE  Impbisonment. — ^There  can  be  no  recovery  in  an  action 

for  false  imprisonment  when  it  appears  that  the  affidavit  on  whidi  the 
defendant  procured  the  arrest  of  the  plaintiff  is  sufficient  on  its  face, 
because  then  there  is  no  trespass;  and  if  the  affidavit  be  false,  the  action 
must  be  for  malicious  prosecution,  in  which  both  malice  and  want  of 
probable  cause  must  be  alleged  and  proved.    Norman  v.  MomdeUej  484. 

2.  Pbobable  Cause. — Damages. — In  an  action  for  false  imprisonment,   the 

question  of  probable  cause  is  only  material  in  mitigation  of  damages. 
Id, 

FEES.' 

I.  Officeb's  Fees. — An  officer  must  look  to  the  party,  or  his  attorney,  who 
employed  him  for  his  fees;  he  has  no  claim  upon  the  adverse  pazty. 
Zeibery^HiU,  268. 

See  Attachments,  2. 
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PISHING  C0NTEACT8. 
See  Contract,  1. 

FORFEITUEE. 
See  Intbbnai.  Bietxnub,  1,  6,  7. 

FBAUDULENT  CONVEYANCE. 

I.Banebupt. — Fbattduleitt  CoNYETANOB  BT. — Judgment  in  favor  of  the 
assignee  for  the  yalae  of  property  conveyed  to  an  alleged  creditor  of  the 
bankrupt,  notwithstanding  that  the  conveyance  was  made  more  than 
six  months  before  the  commencement  of  the  proceedings  in  bankruptcy, 
it  appearing  that  the  conveyance  was  fraudulent  and  intended  to  cheat 
and  hinder  creditors.    Hyde  v.  8oniagt  249. 

GKANTS  OF  LAND  BY  STATUTE. 
See  Centraii  Pacific  Bailboad. 

GUABDIANS. 

1.  MiNOB  Dbfbndants,  How  Jttbibdictiok  Aoquibbd  of. — A  general  guardian 
cannot  voluntarily  appear  for  minor  defendants,  but  they  must  be  served 
with  process,  and  a  guardian  ad  litem  appointed  for  them,  when  brought 
into  Court.    Fitch  v.  Connelly  157. 

HOME  POBT. 
See  Vessbl  and  Mabttimb  Libns. 

IMPBISONMENT  FOB  DEBT. 

1.  IvPBisoxfMBNT  Tou  Dbbt  IN  Admibalty  Sthtb. — The  Act  of  March  2,  1867 

(14  Stat.  543),  adopting  the  State  law  concerning  '*  modifications,  con- 
ditions and  restrictions  upon  imprisonment  for  debt "  does  not  apply  to 
process  in  Admiralty  suits.    Hanson  v.  Fowle,  497. 

2.  Claim  fob  Dahaoes  fob  Injubt  to  Pebson  kot  a  claim  fob  a  Debt. — ^An 

action  to  recover  damages  for  an  injury  to  the  person  with  force  is  not 
an  action  to  recover  a  debt,  and  the  claim  for  such  damages  is  not  a 
claim  for  a  debt,  within  the  meaning  of  that  term  as  used  in  the  act  of 
1867  (Ad.  Bule  48,  or  Sub.  19  of  Art.  1  of  the  State  Constitution)— at 
least  until  it  is  changed  or  merged  in  a  judgment  for  a  sum  certain.   Id. 

S.  At  Common  Law. — ^At  common  law,  a  capias  lay,  both  before  and  after 
judgment  in  actions  for  injuries  committed  with  force,  but  not  other- 
wise, until  the  statute  of  Marlbridge  (52  Hen,  lU,  C.  23,  and  West- 
minster  2,  13  Edw.  I,  C.  11,  etc),    id. 

IMPBOVEMENTS,  VALUE,  ETC. 

1.  Mesne  Pbofits. — Set-off. — A  plea  of  set-off  for  permanent  improvements 
made  upon  the  premises  in  an  action  for  mesne  profits,  is  not  sufficient, 
unless  it  allege  that  such  improvements  were  made  by  the  defendant,  or 
those  under  whom  he  claims  while  holding  under  color  of  title,  ad- 
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versely  to  the  claim  of  the  plaintiff  and  in  good  faith.  (Or.  Code,  227.) 
FiichY,Connai,  156. 

See  Ejsctmxkt,  6,  7,  8,  9,  10,  11. 

INDICTMENT. 

1.  Indictmbmt  fob  Yioiation  of  Intebnal  Beyenue  Laws. — An  indictment 

which  chargeH  a  defendant  with  carrying  on  the  business  of  a  retail 
liquor  dealer  without  payment  of  a  special  tax  at  a  certain  place,  con- 
tinuously between  certain  dates,  is  sufficient  without  stating  the  means 
or  circumstances  by  which  lie  became  such  retail  dealer.  U.  S,  ▼.  How- 
ard, 507. 

2.  Ideic. — All  persons  who  deal  in  tobacco  are  not  liable  to  pay  a  special 

tax,  and  therefore  an  indictment  which  charges  that  a  person  was  a 
dealer  in  tobacco  without  paying  the  special  tax,  is  not  sufficient,  but 
the  indictment  should  also  show  that  he  was  such  a  dealer  as  is  required 
to  pay  such  tax.    Id, 

3.  Idem. — A  person  for  the  time  being  in  the  possession  and  control  of  a 

billiard  table,  in  a  place  or  building  open  to  the  public,  is  jfrima  fade 
the  proprietor  of  a  billiard  room,  and  liable  to  pay  the  special  tax  there- 
for, even  if  the  general  property  and  ultimate  control  of  the  table  or 
place,  or  either  of  them,  be  in  some  one  else.    Id, 

4t,  Idem. — An  allegation,  that  a  party  carried  on  the  business  of  keeping  a 
billiard  table  in  a  particular  building,  although  unskillful  pleading,  is 
equivalent  to  an  allegation  that  he  kept  a  billiard  room  and  was  the  pro- 
prietor thereof,    id. 

5.  Motion  to  Quash  Indictment. — A  motion  to  set  aside  or  quash  an  in- 

dictment will  not  lie  unless  the  objection  appear  upon  the  face  of  the 
indictment.     United  States  v.  Brotjorif  531. 

6.  Idem. — An  affidavit  of  a  defendant  that  he  believed  the  grand  jury  acted 

upon  incompetent  or  insufficient  evidence  in  finding  an  indictment 
against  him,  not  allowed  on  a  motion  to  quash. 

7.  Ko  Defendants  befobk  Indiotment  Found. — ^There  are  no  defendants  or 

co-defendants  to  an  inquiry  before  the  grand  jury,  until  the  indictment 
is  found  and  filed  in  Court. 

INJUNCTION. 

1.  Cbeditobs  of  Banxbupt  when  not  Enjoined. — The  District  C^nrt  has 

jurisdiction  to  ascertain  and  liquidate  all  liens  upon  the  bankrupt's  prop- 
erty, and  in  the  exercise  of  this  jurisdiction  may  enjoin  a  creditor  from 
enforcing  a  judgment  in  a  State  Court  against  the  property  of  the  bank- 
rupt, but  after  the  process  of  the  State  Court  has  been  executed  by  a 
sale  of  property,  the  District  Court  will  not  interfere,    in  re  Fulkr,  243. 

2.  DisTBicT  CouBT  IN  Banxbupt  Pboceedinos  mat  Ksstbain  Execution  of 

Fbogess  of  State  Coubt.— The  District  Courts  of  the  United  States, 
sitting  in  bankruptcy,  have  power  to  restrain,  by  injunction,  the  Sheriff 
of  a  State  Court  from  proceeding  to  sell  the  property  of  a  volimtaiy 
bankrupt,  under  an  execution  issued  out  of  a  State  Court  upon  a  judg- 
ment obtained  before  the  commencement  of  proceedings  in  bankruptcy. 
2n  rt  Mallory,  88. 
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3.  Amkkdmxdt. — Injitnotxon.— The  GoTut  may  permit  an  amendment  to  a 

bill,  by  omitting  a  non-resident,  named  thereon  as  defendant,  but  not 
served,  without  prejudice  to  a  motion  for  injunction.  Cole  S.  M,  Co,  y. 
V,  cfc  G.  U,  W,  Co,,  470. 

4.  PsiuMiNABT  MAmoATOBT  Im JUNCTION. — ^Where  defendant,  by  means  of  a 

tunnel  run  into  a  mountain  at  a  lower  altitude  than  complainant's  tun- 
nel, wrongfully  intercepts  water  appropriated  by  complainant,  flowing  in 
its  said  tunnel,  and  divert  it  therefrom,  a  preliminary  injunction  will  be 
granted,  restraining  the  continuance  of  said  diversion,  even  though  an 
obedience  to  the  injunction  should  render  it  necessary  for  defendants  to 
build  a  bulkhead,  or  dam,  across  the  tunnel.    Id, 

5.  Joint  Tbespasseb  Omitied. — In  an  action  to  restrain  the  divei-sion  of 

water  by  tort-feasors,  one  of  the  tort-feasors,  who  resides  out  of  the 
jurisdiction  of  the  Court,  may  be  omitted.    Id, 

6.  Injunction  to  Stat  Judomjent.— Notice   of  Application  fob  no  Stat. 

"Wliere  a  judgment  is  given  in  an  action  at  law  for  the  recovery  of  the 
possession  of  real  property,  and  a  bill  in  equity  is  filed  by  the  defendant 
therein  to  stay  proceedings,  and  notice  given  of  an  application  for  a  pro- 
visional injunction  to  enjoin  the  enforcement  of  the  judgment,  the  plaint- 
iff in  the  judgment  is  in  no  way  prohibited  or  restrained  from  enforcing 
the  same,  until  an  injunction  is  actually  granted  and  served,  or  he  has 
notice  of  the  order  allowing  it.     Kamm  v.  Stark,  547. 

7.  Injunction  not  Gbantxd  afteb    Execution. — A  provisional  injunction 

will  not  be  granted  to  restrain  the  plaintiff  in  an  action  at  law  from  en- 
forcing a  judgment,  where  it  appears  that  between  the  filing  of  the  bill 
and  the  time  of  the  application  for  the  injunction,  the  judgment  had  been 
enforced  by  execution.    Id. 

8.  Injunction,  when  not  Allowed  tell  afteb  Final  Hbabing. — An  injunc- 

tion requiring  a  party  to  do  a  particular  thing,  as  to  surrender  the  pos- 
session of  certain  premises,  is  never  allowed  before  final  hearing.    Id. 

9.  SuBPCENA,  Sebvicb  OF  UPON  Attobnbt.  —In  case  of  a  bill  in  equity  to  stay 

proceedings  at  law  or  a  cross-bill,  where  the  plaintiff  in  the  action  at  law 
or  original  bill  is  beyond  the  jurisdiction  of  the  Court,  the  Court  will 
order  the  subpoena  to  appear  to  be  served  upon  the  attorney  of  such  ab- 
sent plaintiff;  but  when  the  judgment  in  such  action  at  law  has  been 
enforced,  the  authority  of  the  attorney  to  represent  the  absent  party  is 
at  an  end,  and  such  order  will  not  be  made.    Id. 

10.  Mandatobt  Pbktjmtnabt  Injunction.— In  a  proper  case,  a  Court  of  Equity 

will  grant  a  preliminary  injunction  in  a  restrictive  form,  although  an 
obedience  to  the  injunction  should  require  the  performance  of  substan- 
tive acts  on  the  part  of  the  party  enjoined.  C.  8.  M.  Co.  v.  V,d:Q.  H. 
W.  Co.,  686. 

11.  Denial  on  Infobmation. — ^The  Court  will  not  dissolve  a  preliminary  in- 

junction upon  the  denials  of  the  equities  of  the  bill  made  upon  informa- 
tion and  belief  merely;  nor  upon  affirmative  allegations  of  new  matter 
meeting  the  equities  of  the  bill  made  only  upon  information  and  belief. 

See  Bankbuptct,  21. 


IN  PAEI  MATEKIA. 

See  CONTBACT  AND  CoNSTBUCTION,  6. 
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INSURRECTION. 

1.  Limitation  duhing  time  of  Insubbection. — ^From  and  after  the  Act  of 
Jiily  13,  1861  (12  Stat.  257),  and  the  proclamation  of  August  16,  1861 
(Id.  1262),  pursuant  thereto,  declaring  the  inhabitants  of  Arkansas  to 
be  in  a  state  of  insurrection  againgt  the  United  States,  and  until  the 
termination  of  such  insurrection,  an  inhabitant  of  Arkansas  could  not 
•  maintain  an  action  in  the  Courts  within  the  State  of  Oregon  against 
an  inhabitant  of  the  latter  State,  and  therefore  the  period  during  which 
such  insuirection  existed  is  not  to  be  counted  as  a  part  of  the  time 
limited  for  the  commencement  of  such  an  action.    ChappeJle  v.  Olney,  401. 

2.  AUTHOBITT  OF    PbBSTOENT   TO    DEGLABR    THAT    ImSUBBECITON    HAD    CkASKD. 

The  Act  of  July  13,  1861,  impliedly  authorized  the  President,  so  long  as 
Congress  did  not  otheiwise  provide,  to  declare  by  proclamation  that  the 
insurrection  before  declared  to  exist  by  him,  had  ceased,  as  to  the  inhab- 
itants of  any  State  or  section  thereof.    Id. 

3.  ExcBpnoNB  TO  State  of  iNSUBBEcmoN  in  Abkambas. — The  President  haying 

declared  the  inhabitants  of  Arkansas  in  a  state  of  in  surreetion,  the 
Court  does  not  judicially  know  that  any  portion  of  them,  then  or  af- 
terwards, were  within  the  exceptions  in  the  proclamation  because  they  in 
fact  maintained  a  loyal  adhesion  to  the  Union,  or  inhabited  a  portion  of 
the  State  occupied  and  controlled  by  the  forces  of  the  United  States.     Id. 

4.  Right  of  Action  not  to  Subvive  to  Wife. — A  chose  in  action  accraing  to 

a  woman  during  coverture  survives  to  her,  unless  the  husband  reduce  it 
to  his  exclusive  possession  during  his  lifetime;  therefore,  when  a  legacy 
was  given  to  the  •wife,  and  she  and  her  husband  joined  in  a  power  of  at- 
torney authorizing  O.  to  collect  and  receive  the  same  for  her  use  and 
benefit,  the  receipt  of  the  money  by  O.  during  the  life  of  the  hoaband 
was  not  the  possession  of  the  latter,  except  for  use  of  the  wife,  and  the 
right  to  recover  the  same  from  O.  survived  to  her.    Id. 

$.  Imtebbst  dubino  State  of  Inbubbxction. — Interest  is  not  reooreiable 
upon  a  debt  owing  by  an  inhabitant  of  Oregon  to  an  inhabitant  of  Ar- 
kansas during  the  period  the  inhabitants  of  the  latter  State  vera  in  a 
state  of  instirrection  against  the  United  States.    Id. 

INTEREST. 

1.  Stipttlation  in  Judgment  as  to  Intebest. — A  stipulation  in  a  judgment 

that  the  interest  on  it  shall  bear  interest  if  not  paid  annually,  is  void  and 
does  not  make  such  judgment  usurious.    In  re  FuUer^  243. 

2.  Intebest  Dubino  &eate  of  Insubbbction.— Interest  is  not  recoverable  upon 

a  debt  owing  by  an  inhabitant  of  Oregon  to  an  inhabitant  of  Arkansas 
during  the  period  the  inhabitants  of  the  latter  State  were  in  a  state  of  in- 
surrection against  the  United  States.     Cfiappelle  v.  Olney,  401. 

INTERNAL  REVENUE. 

1.  Act  of  July  Twentieth,  1868,  Sectionb  6,  7,  8  and  41,  Conutbuki>. — ^The 
lot  or  tract  of  land  (as  intended  in  sections  6,  7,  8  and  44  of  the  Act  of 
1868),  of  which  a  description  is  to  be  given,  or  which  is  required  to  be 
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unenctunbered,  or  for  the  value  of  which  a  bond  is  to  be  given,  and 
which  it  is  forbidden  to  eacnmber,  and  which  nnder  section  44  may  be 
forfeited,  is,  as  declared  in  section  7,  the  real  estate  and  premises  con- 
nected with  the  distillery,  that  is  used  in  connection  therewith  to  facili- 
tate (he  carrying  on  of  the  business  and  conducive  to  that  end,  and  does 
not  include  such  pastures,  orchards  and  vineyards  as  are  in  no  other 
way  connected  with  such  distillery  than  that  they  are  contiguous  and 
under  the  same  ownership.     United  States  v,  SpreckenSf  85. 

a.  Skc.  44,  Act  Jult  20,  1868,  to  Whom  AppuoABLB.^Section  44,  of  the  Act 
of  July  20,  1868  (15  Stat.  142),  is  applicable  to  any  person  who  distils 
spirits  (15  Stat.  150,)  without  having  paid  the  special  tax  therefor,  or 
giving  bond,  as  required  by  law,  whether  such  person  has  registered  hid 
still  or  given  notice  of  his  intention  to  engage  in  the  business  or  not. 
United  States  v.  Mathoit,  142. 

3.  Pboof  of  Violation  of  said  law. — Where  unstamped  spirits  are  found  in 

the  promises  of  the  defendant  which  contain  the  machinery  and  appli- 
ances for  distilling  spirits,  this  fact  unexplained  is  sufficient  to  justify  the 
jury  in  finding  that  such  spirits  were  distilled  on  the  premises,  and  since 
the  last  inspection  of  them  by  the  ganger.    Id. 

4.  Samjs. — Jury  instructed  that  the  evidence  would  justify  them  in  finding 

that  ceilain  premises  and  still  continued  to  be  the  property  of  the  defend- 
ant, as  before  then  stated  by  him  in  his  act  of  registry  and  notice  of  in- 
tention to  distill,  and  therefore  were  employed  in  the  illegal  distillation 
in  question,  with  his  consent  and  for  his  benefit.    Jd. 

5.  PsEscMPnoK  OF  OwNBBSHiP. — When  it  is  shown  that  certain  property 

belongs  to  a  particular  person,  the  law  presumes  that  the  ownership 
remains  unchanged,  until  the  contrary  appears.    Id, 

6.  Act  of  July  20,  1868,  Sections  25, 45  and  96  Constbued. — 1.    The  know- 

ing and  willful  omission,  neglect  and  refusal  of  the  wholesale  liquor 
dealer  to  cause  packages  of  distilled  spirits  to  be  gauged,  inspected 
and  stamped,  as  required  by  section  25  of  the  Act  of  July  20,  1868, 
expose  the  distilled  spirits  and  liquors  owned  by  the  wholesale  liquor 
dealer  to  the  forfeiture  denounced  in  the  96th  section  of  the  Act.  U.  S, 
V.  133  Casks  Dist.  Spiriis,  188. 

7.  The  Lanouaos  of  Seotion  96  of  the  Act  of  July  20,  1868,  denouncing  the 

forfeiture  is  not  uncertain.  **  All  distilled  spirits  or  liquors  owned  by 
him  shall  be  forfeited,"  is  to  be  construed  to  mean  all  distilled  spirits 
and  liquors.  It  was  not  intended  to  discriminate  between  distilled  spirits 
and  liquors,  and  to  create  an  alternative  forfeiture  of  one  exclusive  of 
the  other,  but  to  include  within  the  general  term  "liquors,"  whatever 
the  more  special  term  **  distilled  spirits"  might  not  embrace.    Id. 

8.  The  Pbovibions  of  the  69th  SacmoN  of  the  Act  of  July  20,  1868,  do  not 

apply  to  infractions  of  the  provisions  of  the  45th  section.    Id. 

9.  Pawnbeokbbs'  Tickets.— The  ticket  given  by  a  pawnbroker  under  the 

Statute  of  California  is  "an  agreement  or  contract "  within  the  meaning 
of  section  170  of  the  Internal  Revenue  Act  of  1864.  United  States  v. 
SmUh,  192. 

10.  Pboftts  on  Stocks. — ^Tazablb  Income.— The  successive  Acts  of  Congress, 

from  that  of  August  5,  1861  (12  Stat.  309),  to  that  of  March  2,  1857  (14 
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Stat.  479),  upon  the  subject  of  taxing  incomes,  constrned  as  being  in  pari 
maieriaf  and  requiring  a  return  for  taxation  as  income  of  aU  gains 
derived  from  the  sale  of  corporation  stocks  in  1868,  if  purchased  at  anj 
time  after  August  5,  1861.     UniUd  States  v.  Smith,  277. 

11.  ExcHANOJs  NOT  A  &AIJ6, — Pbofitb  ON  NOT  TAXABLE. — A  bona  fide  exchange 

of  stocks  for  other  property,  however  much  to  the  apparent  advantage 
of  the  owner  of  the  stocks,  is  not  a  sale  thereof,  from  which  profits  are 
derived  liable  to  taxation  as  income.    Id. 

12.  Tbanbfkb  of  Stocks. — When  a  Sale. — ^A  transfer  of  stocks  for  a  prom- 

issory note,  which  is  collectable,  or  an  exchange  thereof  for  land,  fol- 
lowed by  a  sale  of  such  land  within  the  year,  for  collectable  promissory 
notes,  is  to  be  considered  a  sale  of  such  stock  for  so  much  cash.    Id. 

13.  CoBBtTFT  Intent. — ^Pkbjdbt. — Although  the  affidavit  of  a  party  to  Ms  in- 

come return  be  false,  he  cannot  be  convicted  of  perjury  thereon,  unless 
it  was  made  with  a  corrupt  intention,  and  therefore,  if  such  party,  as  a 
matter  of  law  or  fact,  honestly  believed  that  he  was  not  bound  to  return 
any  profits  from  the  sale  of  stocks,  for  taxation,  then,  although  he  was 
mistaken  and  his  affidavit  in  this  respect  false,  he  cannot  be  convicted 
of  perjury.    Id. 

14.  Income  Tax  Juvr  and  Expedient.— The  tax  upoa  incomes  is  both  just 

and  expedient,  and  the  objection  that  it  is  inquisitorial  applies  with  equal 
force  to  the  State  law  which  provides  for  imposing  a  direct  tax  upon  all 
the  articles  of  property  of  which  a  person  is  possessed.    Id, 

15.  GoBBUPT  Intent,  Question  fob  Jubt. — Upon  an  indictment  for  perjury, 

whether  the  oath  was  knowingly  and  corruptly  false,  is  a  question  for 
the  jury,  and  the  Court  will  not  set  aside  their  verdict  thereon,  unless 
it  is  clearly  against  the  weight  of  evidence.    Id. 

16.  Febjitbt  in  Sweabino  to  Income  Bktubn.— Although  the  Act  imposing 
.    a  tax  upon  incomes  (14  Stat.  479)  makes  no  provision  for  wmpcUing  a 

person  to  make  oath  to  his  return  of  income,  yet  it  permits  him  to  do  so, 
and  if  he  avails  himself  of  the  privilege,  and  intentionally  swears  falsely, 
he  is  guilty  of  perjury.     ( 13  Stat.  239. )     Id, 

17.  Fbofits  on  Stocks  Taxable  fob  what  Ysab. — The  profits  made  upon  a 

sale  of  stocks  in  1868  were  taxable  as  income  for  tUat  year,  without  ref- 
erence to  the  year  in  which  the  increase  in  the  value  of  the  stocks  oc- 
curred, so  that  it  was  subsequent  to  the  Act  of  August  5,  1861  (12  Siat. 
3U9),  imposing  a  tax  on  incomes.    Id. 

18.  Who  Liable  as  Assatbb.— A  mining  company  not  assaying  for  others, 

but  assaying  its  own  ores,  on  its  own  account  only,  and  not  assaying  any 
bullion  or  amalgam,  is  required  to  pay  a  special  tax  as  assayer,  under 
subdivision  forty-eight  of  section  seventy-nine  of  the  Internal  Bevenne 
Act  of  June  30,  1864.  as  amended  in  1866.   Y.  J.  S.  M.  Co.  v.  Qugt,  494. 

19.  Indictment  fob  Violation  of  Intebnal  Bevenub  Laws. — An  indictment 

which  charges  a  defendant  with  carrying  on  the  business  of  a  retail 
liquor  dealer  without  payment  of  a  special  tax  at  a  certain  place,  con- 
tinuously between  certain  dates,  is  sufficient  without  stating  the  means 
or  circumstances  by  which  he  became  such  retail  dealer.  U.  S.  v.  How- 
ard, 507. 
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20.  Idem. — All  persons  who  deal  in  tobacco  are  not  liable  to  pay  a  special  tax, 

and  therefore  an  indictment  which  charges  that  a  person  was  a  dealer  in 
tobacco  without  paying  the  special  tax,  is  not  sufficient,  but  the  indict- 
ment shonld  also  show  that  he  was  such  a  dealer  as  is  required  to  pay 
such  tax.    Id. 

21.  BuxiABD  Tablb. — Fbopbietob,  Who. — A  person  for  the  time  being  in  the 

possession  and  control  of  a  billiard  table,  in  a  place  or  building  open  to 
the  public,  is  prima  fctcie  the  proprietor  of  a  billiard  room,  and  liable  to 
pay  the  special  tax  therefor,  even  if  the  general  property  and  ultimate 
control  of  the  table  or  place,  or  either  of  them,  be  in  some  one  else.    Id, 

22.  Idem. — An  allegation,  that  a  party  carried  on  the  business  of  keeping  a 

billiard  table  in  a  particular  building,  although  unskillfhl  pleading,  is 
equivalent  to  an  allegation  that  he  kept  a  billiard  room  and  was  the  pro- 
prietor thereof.    Id. 

23.  Peoduction  or  Books. — ^Intsbnal  Revenue  Act. — Proceedings  under  the 

14th  section  of  the  Bevenue  Act  to  compel  the  production  of  books,  and 
giving  of  evidence  before  an  Assesssor,  are  civil,  and  not  criminal.  In 
re  Strouse,  605. 

24.  Idem. — Act  CoNSTixunoNAii. — The  examination  of  the  books  of  a  person 

under  that  section,  is  not  an  infringement  of  Article  4  of  Amendments 
to  the  Constitution  of  the  United  States,  protecting  persons  from  nnrea 
sonable  searches,  etc.    Id. 

25.  DiscLOsuBEs  Pbotscted. — Disclosures  so  made,  are  protected  by  the  Act 

of  February  25,  1868,  and  cannot  be  used  against  the  person  making 
them  before  any  Court  or  officer  of  the  United  States.    Id. 

26.  Must  Pboducb  Books  and  Tbstift. — The  person  summoned  before  the 

Assessor,  must  not  only  produce  his  books,  but  must  submit  them  to 
examination,  and  testify  concerning  entries  therein.    Id. 

27.  Amendment. — Section  14  of  the  Act  of  June  30,  1864,  as  amended  by 

section  9  of  the  Act  of  July  13,  18d6  (14  St.  at  Large,  p.  101),  con- 
strued.   Id. 

28.  Section  110,  Intebnal  Bevenue  Act  Conctbxted. — The  one  hundred  and 

tenth  section  of  the  Bevenue  Act  of  the  United  States,  as  amended  on 
the  thirteenth  of  July,  1866,  enacts  that  "there  shall  be  levied,  collected 
and  paid  a  tax  of  one  twenty-fourth  of  one  per  centum  each  month  upon 
the  average  amount  of  the  deposits  of  money,  subject  to  payment  by 
check  or  draft,  or  represented  by  certificates  of  deposits  or  otherwise, 
whether  payable  on  demand  or  at  some  future  day,  with  any  person, 
bank,  association,  company  or  corporation  engaged  in  the  business  of 
banking,"  with  a  proviso  that  "deposits  in  associations  or  companies 
known  as  provident  institutions,  savings  banks,  savings  funds  or  savings 
institutions,  having  no  capital  stock  and  doing  no  other  business  than 
receiving  deposits  to  be  loaned  or  invested  for  the  sole  benefit  of  the  par- 
ties making  such  deposits,  without  profit  or  compensation  to  the  asso- 
ciation or  company,  shall  be  exempt  from  tax  on  so  much  of  their  depos- 
its as  they  have  invested  in  securities  of  the  United  States,  and  on  all 
deposits  less  than  five  hundred  dollars  made  in  the  name  of  any  one 
person:"  Held,  that  where  in  an  action  to  recover  back  moneys,  paid 
under  protest  for  taxes,  the  plaintiff  in  his  complaint  negatives  the  ex- 
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istenoe  of  the  conditions  required  in  the  general  clause  of  this  section, 
it  is  unnecessary  for  it  also  to  bring  itself  by  its  allegations  ^thin  the 
terms  of  the  proviso.    Ger.  Sav.  L.  So.  v.  OuJton,  695. 

29.  CiaAsb  of  Dsfosiis  Taxahlk. — ^The  deposits  which  are  Kable  io  taxation 

under  the  above  section,  are  those  which  are  in  all  cases  subject  to  pay- 
ments by  check  or  draft,  or  otherwise;  that  is,  the  liability  of  payment  to 
the  depositor,  on  the  part  of  the  bank  or  banker,  must  be  absolute  and 
not  contingent.  The  payment  must  be  made  under  all  circumstances, 
either  on  demand  or  at  some  definite  period,  and  not  be  dependent  upon 
the  occurrence  of  losses,  or  the  acquisition  of  profits,  or  any  other  event. 
Id, 

30.  Casb  DmnxamsBXD. — This  case  distinguished  from  the  case  of  The  Bank 

of  Savings  v.  The  CoUector  (3  WaU.  475).    Id. 

JUDGMENT  AND  DECREE. 

1.  JlTDOMRMT  IN  EJECTMENT  WHEN  NO  BaB  TO  ANOTHER    ACTION. — If  a   Verdict 

for  the  defendant  in  an  action  for  ejectment  only  states  that  the  defend- 
ant is  entitled  to  the  possession  of  the  premises,  a  judgment  iberein  is 
not  necessarily  a  bar  to  another  action  between  the  same  parties  for  the 
same  property.     (Or.  Code,  227.)     Fitch  v.  Connell,  156. 

2.  Bankbuptcty,  when  Judgment  Void. — A  judgment  taken  contrary  to  the 

bankrupt  act  is  not  void  unless  a  petition  in  bankrupt<$y  is  filed  by  or 
against  the  debtor  within  six  months  from  the  entry  of  the  judgment. 
In  re  Fuller,  243. 

3.  Idem. — A  judgment  by  confession  is  not  void  under  the  code  for  want  of 

a  sufficient  statement  of  the  facts  out  of  which  the  indebtedness  arose, 
except  as  to  creditors  who  have  acquired  a  lien  upon  the  debtor's  prop- 
erty before  a  sale  upon  the  confessed  judgment.  Query,  whether  such 
judgment  is  even  then  void  if  it  can  be  shown  by  evidence  aliunde^  that 
the  judgment  was  in  fact  given  in  good  faith  and  for  an  actual  debt.  Id. 

4.  Stipulation  in  Judgment  as  to  Interest. — A  stipulation  in  a  judgment 

that  the  interest  on  it  shall  bear  interest  if  not  paid  annually,  is  void  aod 
does  not  tnake  such  judgment  usurious.    Id. 

5.  Judgment  Lien,  when  Declared  Void. — The  Bankrupcy  Court  has  po«er 

to  declare  the  lien  of  a  judgment  of  a  State  Court  void,  as  against  the 
general  creditors,  if  such  lien  is  an  unlawful  preference  under  the 
Bankrupt  Act.    In  re  Mallory,  88. 

6.  Judgment  Lien  Liquidated  in  Baneruftct.  — The  lien  of  a  judgment,  like 

other  liens,  is  to  be  ascertained  and  liquidated  in  the  Bankruptcy  Court. 

7.  Effect  of  Dkcree  of  August  12,  1865. — The  effect  of  the  decree  of  Au- 

gust 12,  1865,  in  the  suit  for  partition  of  the  Nancy  Lownsdale  tract, 
considered  and  declared,  as  between  the  heirs  and  vendees  of  Daniel  H. 
in  any  particular  tract  allotted  to  them  according  to  their  respective 
interests.    Lainb  v.  Wakefield,  251. 

8.  Judgment  Sale  Valid,  though  Judgment  Reversed. — A  sale  of  lands 

regularly  made  under  a  judgment  of  a  Court  of  record,  valid  upon  its 
face,  is  valid ;  and  a  subsequent  reversal  of  the  judgment,  on  appeal, 
will  not  defeat  the  title  acquired  by  a  stranger  through  such  sale.  Gul- 
ping. Page,  309. 
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9.  Jurisdiction  Supbbiob  Coubtb  pbesdmxd. — On  a  collnteral  attack  upon  a 

jadgment  of  a  Superior  Court,  the  Court  will  be  conclu  ively  presumed 
to  have  acquired  jurisdiction,  unless  the  record,  on  its  face,  affirmatively 
shows  a  want  of  jurisdiction.    Id. 

10.  RxcoBD  SiiiENT;  JuBisDicnoN  PBESUMKD. — If  the  record  of  a  Superior 

Court  is  silent  ns  to  the  proof  of  a  jurisdictional  fact,  on  a  collateral 
attack,  due  proof  of  the  fact  will  be  presumed  in  support  of  the  judg- 
ment.   Id. 

11.  Bbcital  CoN<;Ln8ivK. — The  recital  of  a  jurisdictional  fact,   there  beiug 

nothing  to  the  contrary  in  the  record,  is  conclusive  evidence,  in  a  collat- 
eral proceeding,  of  the  determination  of  the  fact  upon  sufficient  evi- 
dence, although  the  evidence  does  not  appear  in  the  record.    Id. 

12.  SxBvicB  BY  Publication. — Where  the  statute  authorizes    service   of  a 

summons  issued  by  a  Court  of  record,  to  be  made  with  respect  to  a  spe- 
cific subject  matter,  by  publication,  the  Court  issuing  the  summons  has 
jurisdiction  to  determine  the  fact,  whether  the  service  has  been  properly 
made;  and  the  determination  is  conclusive,  when  collaterally  brought 
into  question.     Id. 

13.  Consolidated  Actions;  Jubisdiction. — Where  two  actions  are  consoli- 

dated, in  one  of  which  the  Court  has  jurisdiction  of  all  the  parties,  and 
the  action  in  which  the  Court  has  acquired  jurisdiction,  requires  pre- 
cisely the  same  decree  and  sale  as  is  entered  in  the  consolidated  action; 
the  decree  and  sale  thereunder  will  be  valid,  as  a  decree  and  sale  in  the 
action  in  which  the  Court  has  acquired  jurisdiction,  although  the. Court 
failed  to  acquire  jurisdiction  in  the  other  action.     Id. 

14.  Execution  before  Judgment  Boll  made  up. — Under  the  Practice  Act  of 

the  State  of  California,  an  execution  may  be  issued  and  executed  as  soon 
as  the  judgment  is  entered  in  the  judgment  book,  and  before  the  judg. 
ment  roll  is  actually  made  up.    Id. 

15.  Decree  in  absence  of  Indispensable  Parties. — When  a  Court  proceeds 

to  a  decree,  in  the  absence  of  an  indispensable  party,  without  objection 
from  any  source,  and  the  decree  is  not  reversed  or  set  aside,  and  a  sale 
of  real  estate  is  had  under  the  decree,  whether  said  decree  and  sale  is 
valid  as  to  the  parties  before  the  Court,  discussed,  but  not  decided.    Id. 

JUDGMENT  ROLL. 
See  Judgment,  14. 

JUDICIAL  KNOWLEDGE. 

1.  Judicial  Knowledge. — Courts  will  judicially  take  notice  of  matters  of 
public  history,  such  as  the  general  condition  of  the  country,  and  of  the 
titles  to  lands  in  Oregon  prior  to  the  passage  of  the  Act  of  Congress  of 
September  27,  1850,  called  the  "Donation  Act."  Lamb  v.  Davenport. 
609. 

JURISDICTION. 

1.  National  Courts  do  not  discoubaoe  Suitobs  fbom  Seeking  Redress  in 
their  TfiiBDNALs.-^There  is  no  rule  of  law  or  public  policy  which  re- 
quires the  National  Courts  to  discourage  suitors  from  seeking  redress  in 
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those  tribanals,  and  partietf  have  a  clear  right  to  become  the  owners  of 
property  for  the  express  purpose  of  maintaining  a  suit  in  sneh  courts 
concerning  the  same.    Newby  v.  Oregon  Central  R,  R.  Co.,  64. 

2.  Inability  to  Sub  ho  test  of  Liabilitt  to  bb  bubd  in  National.  Coubis. 

The  inability  of  a  party  to  jnie  in  the  National  Courts,  in  a  pmtiGular 
case,  is  no  test  of  his  liability  to  be  gued  in  them  under  other  circum- 
stances.   Id. 

3.  Sbizubb  Nbcessabt.— There  must  be  an  actual  seizure  before  any  judicial 

proceedings  are  instituted,  to  condemn  a  vessel  for  violation  of  the 
navigation  laws  of  the  United  States.     United  Staks  v.  The  Fideliter,  153. 

4.  Seizure  must  be  AiiUCOED. — A  seizure  is  a  jurisdictional  fact,  and  must  be 

alleged  in  a  libel  to  condemn  a  vessel  tor  violation  of  the  navigiation 
laws  of  the  United  States.    Id, 

5.  Objection  fob  Want  of  Seizube,  when  taken. — If  a  seizure  is  not  alleged 

in  the  libel,  the  objection  may  be  taken  for  the  first  time  in  the  appellate 
Court.    Id, 

6.  BeSIDENCE  OB  Pl«ACE  OF  BUSINESS  MUST  BE  WITHIN  DiSTBICT  TO  GIVE   CoUBT 

JUBisDiCTioN. — Where  a  petition  had  been  filed  against  certain  parties 
praying  that  they  be  adjudged  bankrupts,  and  on  the  return  day  they 
appeared  and  with  their  own  consent  were  so  adjudged;  and  subsequently 
another  creditor  moved  the  Court  to  dismiss  the  proceeding  on  the 
ground  that  the  bankrupts  had  never  resided  or  carried  on  business  in 
this  State:  Held,  that  the  Court  was  without  jurisdiction  and  that  the 
proceedings  should  be  vacated  and  set  aside.    Fogarty  v.  Oerrity,  233. 

T.Cbbditobs  of  Bankbupt  when  NOT  Enjoined.— The  District  Court  has 
jurisdiction  to  ascertain  and  liquidate  all  liens  upon  the  bankrupt's  priip- 
erty,  and  in  the  exercise  of  this  jurisdiction  may  enjoin  a  creditor  from 
enforcing  a  judgment  in  a  State  Court  against  the  property  of  the  bank- 
rupt, but  after  the  process  of  the  State  Court  has  been  executed  by  a 
sale  of  property,  the  District  Cjurt  will  not  interfere.    In  re  Fuller,  243. 

8.  Bankbuftcy. — JuBittDicnoN  OF  Obdinabt  Tbibunals. — The  ordinary  tri- 

bunals are  not  deprived,  by  mere  force  of  an  adjudication  in  bankruptcy, 
of  jursidiction  over  suits  against  the  bankrupt.  The  procbcdings  in 
such  suits  may  be  arrested  or  controlled  by  the  Bankruptcy  Court,  when 
necessary  for  the  purposes  of  justice;  but  in  the  absence  of  such  inter- 
ference, the  jurisdiction  of  the  ordinary  tribanals  remains  unimpaired 
and  their  judgments  are  valid.     In  re  Davis,  260. 

9.  JuBiBDiciioN  OF  SuPEBioB  CouBTS  PBESUHED. — On  a  Collateral  attack  upon 

a  judgment  of  a  Superior  Court,  the  Court  will  be  conclusively  presumed 
to  have  acquired  jurisdiction,  unless  the  record,  on  its  face,  affirmatively 
shows  a  want  of  jurisdiction.     Galpin  v.  Page,  309. 

10.  Beoobd  Silent;  Jubibdiction  pbesumed. — If  the  record  of   a  Superior 

Court  is  silent  as  to  the  proof  of  a  jurisdictional  fact,  on  a  collateral 
attack,  due  proof  of  the  fact  will  be  presumed  in  support  of  the  judg- 
ment.   Id. 

H.BecitaIi  Conclusive.— The  recital  of  a  jurisdictional  fact,  there  being 
nothing  to  the  contrary  in  the  record,  is  conclusive  evidence,  in  a  oollat- 
teral  proceeding,  of  the  determination  of  the  fact  upon  sufficient  evidence 
although  the  evidence  does  not  appear  in  the  record.    Id. 
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12.  Sebvics  by  Publication. — ^Where  tbe  statute  authorizes  service  of  a  suiu- 

mons  issued  by  a  Court  of  record,  to  be  made  with  respect  to  a  specific 
subject  matter,  by  publication,  tbe  Court  issuing  tbe  summons  has  juris- 
diction to  determine  the  fact,  whether  the  service  has  been  properly  made; 
and  the  determination  is  conclusive,  when  collaterally  brought  into  ques- 
tion.   Id. 

13.  Consolidated  Actions;  Jubisdiction. — ^Where  two  actions  are  consoli- 

dated, in  one  of  which  the  Court  has  jurisdiction  of  all  the  parties,  and 
the  action  in  which  the  Court  has  acquired  jurisdiction,  requires  pre- 
cisely the  same  decree  and  sale  as  is  entered  in  the  consolidated  action; 
and  decree  and  sale  thereunder  will  be  valid,  as  a  decree  and  sale  in  the 
action  in  which  the  Court  has  acquired  jurisdiction  although  the  Court 
failed  to  acquire  jurisdiction  in  the  other  action.    Id. 

14.  JoBisDicnoN  or  Beoibteb. — Where  a  petition  in  bankruptcy  is  filed  in 

the  name  and  on  behalf  of  a  corporation  without  proper  authority,  the 
Begister  acquires  no  jurisdiction  to  adjudge  the  corporation  a  bankrupt. 
In  re  Lady  Bryan  Co.,  349. 

15.  Authobity,  what. — ^tJnder  the  provisions  of  the  thirty-seventh  section  of 

the  Bankrupt  Act,  the  filing  of  a  petition  on  behalf  of  a  corporation, 
can  only  be  "duly  authorized  by  a  yote  of  the  majority  of  the  corpora- 
tors at  any  legal  meeting  called  for  the  purpose ."    Id. 

16.  Subsequent  Batifecation. — A  ratification  of  the  action  of  the  Trustees 

and  the  Begister  by  the  stockholders,  after  the  adjudication  in  such  case, 
does  not  cure  the  defect  of  want  of  jurisdiction  of  the  Begister  at  the 
commencement  of  proceedings,  and  at  the  time  of  the  abjudication.    Id. 

17.  Pabties  to  Bill  bbvobb  Sbbvtce. — ^A  person  residing  out  of  the  jurisdic- 

tion of  the  Court,  through  named  as  defendant  in  a  bill,  is,  substantially, 
not  a  party  to  the  action,  till  service  of  process  or  appearance.  G.  S.  M, 
Co.  V.  V.  <fe  0.  H.  W,  Co.,  470. 

18.  EiTFECT  OF  Omission  on  Jubisdiction. — ^Whenever  the  making  of  a  person 

a  party  to  a  bill  would  oust  the  jurisdiction  of  the  Court,  as  to  other 
parties,  such  person,  if  not  an  indispensable  party,  may  be  omitted,  for 
the  purpose  of  exercising  jurisdiction,  as  to  other  parties,  whose  rights 
can  be  determined  without  his  presence.    Id. 

19.  JxTBisDicnoN,  Genebal  Land  Office. — The  Commissioner  of  the  Gen- 

eral Land  Office  has  jurisdiction  to  revise  or  set  aside  a  survey  of  a  Mex- 
ican grant,  made  by  the  United  States  Surveyor-General  for  the  State  of 
California,  under  l^e  Act  of  Congress  of  March  3,  1851.  BisstH  v.  //en- 
shavoy  553. 

20.  Jubisdiction,  Final  Location. — But,  conceding  that  the  District  Court 

had  not  jurisdiction,  then  the  issuing  of  the  patent  is  the  final  location, 
and  the  Statute  of  Limitations  did  not  begin  to  run  till  the  date  of  the 
patent,  October  5,  1865.  In  either  case  the  action  was  commenced  in 
time.    Id. 

21.  CoNsuLAB  Coubts. — LiBciTED  JuBisDicnoN. — JuBisDicnoNAL  Facis. — The 

Consular  Court  is  a  Court  of  limited  jurisdiction,  and  all  the  jurisdictional 
'  facts  must  be  alleged  in  the  libel  or  petition,  otherwise  it  will  be  insuffi- 
cient.   iSltamer  Spark  v.  Lee  Choi  Chum,  713. 
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LANDLORD  AND  TENANT. 

1.  Tenants*  Liability  fob  Waste. — In  the  absence  of  some  agreement  to 

the  contrary,  the  tenant  is  responsible  for  all  waste,  however,  or  bj 
whomsoever  committed,  except  it  be  occasioned  by  act  of  God,  the  public 
enemy,  or  the  act  of  the  reversioner  himself.    PairoU  v.  Bamty,  423. 

2.  Liability,  Public  Policy.— The  liability  of  tenants  for  waste  does  not 

depend  on  negligence,  but  is  imposed  on  gronnds  of  public  policy.     Id. 

3.  Covenant,  Waiveb,  bt€. — A  covenant  in  a  lease  to  surrender  the  prem- 

ises at  the  expiration  of  the  term  in  as  good  condition  as  the  reasonable 
wear  thereof  will  permit,  damages  by  the  elements  excepted,  does  not 
protect  the  tenant  from  liability  for  waste,  resulting  from  accidents  oc^ 
curring  without  his  fault.    Id. 

•4.  Idbm. — A  covenant  in  a  lease  requiring  the  tenant  to  occupy  the  premises 
for  a  speciflc  purpose,  as  an  express  office,  does  not  impose  on  the  land- 
lord, and  exempt  the  tenant  from,  all  the  risks  incident  to  such  business, 
not  resulting  from  the  wrongful  acts  or  negligence  of  the  tenant.     Id. 

5.  Waste  in  Apabtmbnts. — Waste  may  be  committed  by  a  tenant  of  a  por- 

tion of  a  building.    Id, 

6.  Accidents. — Liability  fob  Damaoeb  to  Abjoinino  Pbeiqbbb. — ^Defend- 

ants are  expressmen  carrying  packages  between  New  York  and  Califor- 
nia. A  wooden  case  containing  nitro-glycerine  was  delivered  to  defend- 
ants at  New  York,  to  be  carried  to  Los  Angeles,  California,  in  the 
ordinary  mode,  and  in  the  ordinary  course  of  business.  No  questions 
were  asked,  and  no  information  given,  as  to  its  contents.  On  arriving 
at  San  Francisco,  a  liquid  resembling  oil  ap}>eared  to  be  leaking  from  the 
case,  and  it  was  taken  to  the  office  of  defendants,  the  premises  leased 
from  plaintiff,  for  examination.  While  under  examination  it  exploded, 
injuring  the  premises  occupied  by  defendants,  and  other  premises  of  the 
plaintiff  leased  to,  and  occupied  by,  other  parties.  Defendants  had  no 
knowledge  of,  and  no  reason  to  suspect,  the  dangerous  character  of  the 
contents,  and  there  was,  under  the  circumstances,  no  negligence  on  their 
part  Held,  that  defendants  are  not  liable  for  the  damage  resulting 
from  the  accident  to  plaintiff's  premises,  occupied  by  other  parties  ad- 
joining the  premises  held  and  occupied  by  defendants,  but  are  liable 
for  waste  resulting  to  the  premises  occupied  by  themselves.    Id, 

7.  Cabbieb  not  Entitled  to  Know    Contents   of   Packages. — A  common 

carrier  is  not,  under  all  circumstances,  entitled  to  know  the  contents  of 
packages  tendered  for  carriage,  and  a  mere  failure  to  ascertain  whether 
the  package  contains  anything  dangerous,  there  being  no  reasonable 
ground  for  suspicion,  does  not,  of  itself,  constitute  negligence.     Id, 

8.  Pebfobmance  of  Legal  Duty  may  be  Assumed. — In  the  exercise  of  his 

lawful  rights,  every  man  has  a  right  to  act  upon  the  hypothesis  that 
every  other  person  will  perform  his  duty,  and  obey  the  law;  and  in  the 
absence  of  any  reasonable  ground  to  think  otherwise,  it  is  not  negli- 
gence, to  assume  that  he  is  not  exposed  to  a  danger,  which  can  only 
come  to  him  from  a  violation  of  law  on  the  part  of  some  other  person. 
Id. 

LIEN. 
See  Banbbuptcy,  22,  23;  Mabitimb  Lien;  Mechanics'  Lien. 
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LIGHTS. 
See  Collision,  2, 

LIMITATION,  STATUTE  OF. 

1.  Limitation  dubino  timb  op  Imbubbection. — ^From  and  after  the  act  of 

July  13,  1861  (12  Stat.  257),  and  the  proclamation  of  Augnst  16,  1861 
(Id.  1262),  pursuant  thereto,  declaring  the  inhabitants  of  Arkansas  to 
be  in  a  state  of  insnrreotion  against  the  United  States,  and  until  the 
termination  of  snch  insorrection,  an  inhabitant  of  Arkansas  conld  not 
maintain  an  action  in  the  Coorts  within  the  State  of  Oregon  against  an 
inhabitant  of  the  latter  State,  and  therefore  the  period  during  which 
such  insunrection  existed  is  not  to  be  counted  as  a  part  of  Uie  time 
limited  for  the  commencement  of  such  an  action.    Chappelle  v.  Olney,  401. 

2.  Statcttb  Limitation. — Section  7,  of  the  Statute  of  Limitations  of  Califor- 

nia, as  amended  in  1865,  has  no  application  to  actions  for  the  recovery 
of  land.  Section  6  is  the  only  one  applicable  to  such  actions.  Bissell  y. 
ITensAaio,  553. 

3.  Limitation,  Mkxigan  Gbants. — Under  the  proviso  to  section  6,  a  party 

claiming  title  under  a  Mexican  grant,  can  commence  his  action  to  recover 
the  land  at  any  time  within  five  years  after  the  final  confirmation  of  the 
grant.    Id* 

4.  Idem. — The  said  proviso  to  section  6,  refers  to  plaintiflTs,  not  the  defend- 

ant's tide.    Id, 

5.  Limitation  Act  of  1863. — The  provisions  of  section  6,  of  the  Statute  of 

Limitations  of  1863,  are,  substantially,  the  same  on  this  point  as  section 
6  of  the  Act  of  1855.    Id. 

6.  What  Final  Contibmation. — The  issuing  of  the  patent  is  the  final  confir- 

mation within  the  meaning  of  the  Statute  of  1855,  in  all  cases  where  the 
survey  is  not  confirmed  by  the  District  Court,  in  pursuance  of  the  Act  of 
Congress  of  June  14, 1860;  but,  in  those  cases  wherein  the  survey  is  cor- 
firmed  under  the  provisions  of  said  Act  of  Congress,  the  date  of  final 
confirmation  is  the  date  when  the  decree  of  the  Court  approving  the  lo- 
cation becomes  final.    Id, 

7.  Idem. — These  definitions  of  final  confirmation  were  adopted  in  express 

terms  in  section  7  of  the  Statute  of  Limitations  of  1863.    Id, 

8.  Idem. — STATUTid  of  Limitations  of  1863. — ^The  sixth  section  of  the  State 

Statute  of  Limitations  of  1863,  providing  in  substance  that  parties 
claiming  real  property  under  titie  derived  from  the  Spanish  or  Mexican 
Governments,  or  the  authorities  thereof,  which  had  not  beei^  finally  con- 
firmed by  the  United  States,  or  its  legally  constituted  authorities,  shall 
be  limited  to  five  years  after  its  passage,  within  which  to  bring  an  action 
for  the  recovery  of  the  property  or  its  possession,  but  if  the  titie  had 
been  thus  finally  confirmed,  the  parties  shall  be  subject  to  the  same  lim- 
itations as  though  they  derived  their  title  from  any  other  source,  that  is, 
shall  have  five  years  from  such  final  confirmation,  is  invalid  so  far  as  it 
applies  to  actions  for  the  recovery  of  real  property  founded  upon  tities 
derived  from  Mexican  or  Spanish  authorities,  perfected  after  its  passage, 
either  by  Act  of  Congress  or  by  judicial  decree,  survey  and  patent,  and 
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that,  as  to  titles  thus  perfected,  the  ordinary  period  of  limitation  must 
be  allowed  from  the  date  of  their  consummation,  which  exists  with  refer- 
ence to  actions  on  complete  titles  from  other  sources.  Montgomery  v. 
Bevans,  654. 

9.  Mexican  Gbakis,  Lboisiation  AprsoriKO. — ^The  Act  of  Congress  of 
March  3,  1651,  passed  in  execution  of  the  obligation  of  the  United 
States,  under  the  stipulations  of  the  treaty  by  which  Califotnia  was 
ceded,  to  protect  the  holders  of  titles  deriTed  from  Mexican  or  Spanish 
authorities,  is  not  subject  to  any  constitutional  objection,  so  far  as  it 
applies  to  titles  of  an  imperfect  character;  that  is,  to  titles  which  re- 
quire further  action  of  the  political  department  of  the  Government  to 
render  them  perfect;  and  the  action  of  the  Gk>yemment  under  this 
Act,  and  the  rights  of  possession  and  enjoyment  which  the  title  per- 
fected thereby  gives,  cannot  be  defeated  or  impaired  by  any  State  legisla- 
tion. 

See  Mezicah  G&ahtb,  13. 

MABBIAGE. 

1.  Mavbiaob  at  Gokhon  Law. — 8emhU,  that  at  common  law,  or  in  the  ab- 
sence of  any  statute  prescribing  the  mode  of  contracting  marriage,  a 
contract  to  marry  per  vtrba  de  futuro  cum  eopukit  does  not  amount  to  a 
marriage  in  fact.     Holmes  v.  HolmeSf  99. 

S.  Mabbiaos;  What  conbtitctb  it  aooobdino  to  Laws  of  Oxbook  akb  Cau- 
FOBNiA. — The  laws  of  California  (Hit.  Dig.  4,  466)  and  of  Oregon  (Or. 
Code,  783,  785),  require  that  the  consent  of  the  parties  to  become  hus- 
band and  wife,  must  be  declared  in  the  presence  of  a  person  authorized 
by  such  laws  to  solemnize  marriage,  and  two  witnesses,  and  without  the 
observance  of  these  formalities  the  marriage  relation  cannot  be  created 
or  entered  into,  in  either  of  such  States.    Id. 

3.  Mabbiaobs,  when  void. — Where  citizens  of  a  State  purposely  go  beyond 

its  jurisdiction  and  not  within  the  jurisdiction  of  another  State — as  at  sea 
— ^and  there  contract  marriage  otherwine  than  in  accordance  with  the  laws 
of  such  State,  the  transaction  is  a  frauduieut  evasion  of  the  laws  to  which 
the  parties  owe  obedience,  and,  therefore,  void.    Id, 

4.  Cohabitatioh  not  Mabbiaoe. — EviDBNCB  or  Pbevtoob  Mabbiaob. — Living 

together  as  man  and  wife,  although  evidence  of  a  previous  marriage 
cannot  make  parties  man  and  wife,  nor  can  any  length  of  cohabitation, 
however  exclusive,  ever  constitute  the  relation  of  marriage.    Id, 

5.  Mabbiaoje,  Consent  nbcbssabt  to. — Marriage,  although  arising  out  of  con- 

tract or  the  consent  of  the  parties,  is  a  relation,  as  much  so  as  that  of 
parent  and  child,  and  such  consent  must  be  mutual  and  absolute  per 
verba  de  prcesenie,  not  merely  to  live  together  exclusively,  but  to  become 
joined  to  one  another  in  the  estate  of  matrimony.    Id. 

6.  Cohabitation  not  supficibnt  bvidbnck  ot  Mabbiaok  to  found  claim  fob 

DowBB  THEBEON. — On  a  bill  to  enforce  a  claim  to  dower,  cohabitation  of 
complainant  and  deceased  and  other  circumstances,  examined  and  held 
not  sufficient  evidence  of  a  previous  marriage  between  them.    Id. 

7.  Mabbiaob  with  the  Cibcuiistancbs  8hox7U>  bb  Aixbobd  in  Pucadinos. 

Where  a  woman  claims  to  have  been  the  wife  of  another,  it  is  an  insa- 
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perable  objection  to  such  claim,  that  the  pleadings  do  not  contain  an 
allegation  of  a  marriage  to  snch  other,  with  the  circumstances  of  time 
and  place,  and  that  she  withholds  her  testimony  as  a  witness  upon  the 
same  point.    Id, 

8.  BivoBOK,  DisposiTioii  or  Pbofkbtt  of  thb  Pabtibs. — The  Oregon  Act  of 
January  17,  1854,  relating  to  marriage  snd  divorce,  which  gave  the  Court 
granting  a  divorce  power  to  *'  make  such  a  disposition  of  the  property  of 
the  parties"  as  might  appear  '*just  and  equitable"  under  the  circum- 
stances of  the  case,  and  to  **  make  such  disposition  of  and  provision  for 
the  children  as  shall  appear  most  expedient,"  did  not  authorize  such 
Court  to  give  the  property  of  either  parent  to  the  children,  except  duiing 
their  minority,  and  as  a  means  of  providing  for  their  nurture  and  educa- 
tion during  such  minority.     Fitch  v.  Connelly  156. 

MARITIME  LIEN. 

1.  LiEM  ON  VsasEL  FOB  SupPUBs. — The  maritime  law  does  not  give  a  lien 

upon  a  vessel  for  supplies  furnished  at  the  home  port.  Jlui  Mary  Bell, 
135. 

2.  Horn  FoBT  OF  Vessel.— The  residence  of  the  owner  is  the  home  port  of  a 

vessel,  although  she  may  be  enrolled  elsewhere;  the  enrollment  is  only 
prima  facie  pxooi  of  the  owner's  residence,  and  therefore  of  the  home 
port.    Id. 

3.  ScrppuBs  FxjRxasBED  Yessxia  in  Fobeign  Pobt.—To  whom  or  what  credit 

presumed  to  be  given.    Id, 

4.  Same  when  Bill  Made  Out  against  Vessel  and  Ownebs. — When  a  bill 

for  supplies  is  made  out  against  the  vessel  by  name  and  the  owners,  it  is 
evidence  that  credit  was  given  to  the  vessel,  and  that  the  personal  re- 
sponsibility of  the  owners  was  not  exclusively  relied  upon.    Id. 

5.  Admibaltt. — Domestic  Matebial  Men. — ^Mobtgagee. — ^The  lien  of  domes- 

tic material  men  will  be  enforced  against  proceeds  in  the  registry  in 
preference  to  the  demand  of  a  subsequent  mortgagee  of  the  vessel,  not- 
withstanding that  since  the  repeal  of  the  12th  rule  in  Admiralty,  such 
liens  cannot  be  enforced  in  this  Court  by  a  proceeding  in  rem,  nor  in  the 
State  Courts  by  any  proceeding  which  involves  the  exeroise  of  admiralty 
juribdiction.    Francis  v.  Barque  Harrison^  353. 

6.  Half  Pilotage  Lien  on  Vessel  mat  be  Enfobceu  in  Admibaltt. — The 

State  statute  gives  a  pilot  half  pilotage  as  a  compensation  for  tendering 
his  services  to  pilot  a  ship  out  over  the  Columbia  river  bar,  in  case  the 
same  are  refused:  Held,  that  such  a  claim  is  a  claim  for  pilotage,  which, 
by  the  general  maritime  law,  is  a  lien  upon  the  vessel,  and  the  same  may 
be  enforced  by  a  suit  in  admiralty.    In  re  The  California,  463. 

MASTER  OF  VESSEL. 

1.  Salvage  Contbact  bt  Masteb  Sustained. — A  contract  made  by  the  master 

with  salvors,  for  the  recovery  of  the  cargo  of  a  sunken  vessel,  sustained. 
Ilarley  v.  467  Bars  R.  R.  Iron,  1. 

2.  Masteb. — ^Ebbob  in  Judgment  of. — An  error  in  judgment  on  the  part  of 

a  master  not  shown  to  be  incompetent  in  respect  to  the  navigation  of  the 
vessel,  will  not  render  the  owners  liable  for  its  consequences.  HagyiU 
V.  Bowman,  4. 
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3.  Dissolution  of  Gontbact  witb  Sbambk. — ^MAerrsBs'  OBuaATioNs. — ^Where 

a  seaniHii  fails  by  his  own  fault  to  rejoin  the  ship  at  an  intermediate  port, 
at  which  she  has  touched  in  the  oouise  of  the  voyage,  and  she  sails  away 
without  liim,  the  master  is  not  bound  to  reinstate  him  upon  the  return 
of  the  vessel  to  the  same  port  in  the  course  of  her  voyage.  5cu%  v. 
Great  Bepublie,  31. 

4.  Sunday. — Duty  of  Seaman. — Rights  of  Mastkb. — A  seaman  has  no  right 

to  refuse  duty  required  of  him  on  a  Sunday,  by  our  calendar,  it  appear- 
ing that  at  the  port  of  Ounalaska,  the  day  owing  to  a  difference  in  the 
calendar,  was  not  observed  as  a  holiday;  but  the  master  had  no  right  to 
expel  him  from  the  ship  for  such  refusal.  Johnson  v.  The  Barque  Cyane, 
150. 

6.  Assault  and  Battebt  of  Officbb,  whkn  Mastbb  liablb  fob. — A  master 
of  a  vessel  is  liable  for  an  unjustifiable  assault  and  battery  by  one  of  his 
officers  upon  one  of  the  crew,  when  the  same  is  done  by  his  connivance, 
consent  or  authority.    Hanson  v.  Foiclej  539. 

6.  Idem.— 'Jlie  consent  and  authority  of  the  master  will  be  presumed  when 

it  appears  that  he  knew  of  the  tresspass  or  had  reason  to  know  it,  and 
did  not  interfere  to  prevent  it.    Id. 

7.  Idem. — Satisfaction,  Pboof  of. — A  receipt  given  by  a  seaman  upon  the 

payment  of  his  wages,  which  contains  a  clause  acknowledging  satisfac- 
tion of  all  claims  for  assault  and  battery,  it<  not  binding  unless  shown  to 
have  been  the  result  of  a  fair  and  free  compromise  or  settlement  for 
some  substantial  compensation  or  benefit  to  the  seaman  besides  the  pay- 
ment of  his  wages.    Id. 

8.  Idem. — A  receipt  for  all  "demands  and  dues"  against  a  vessel,  her  mas- 

ter and  officers  is  not  upon  its  face  a  receipt  for  assault  and  battery .  Id. 

9.  Beceipt  fok  Claims  Ex  Contbactu,  and  Claims  Ex  Delicto. — ^The  word 

"  demand  "  on  a  receipt  ordinarily  relates  only  to  claims  arising  ex  eon- 
iradtiy  and  not  to  those  arising  ex  delido.    Id. 

10.  Measure  of  Damages. — Bules  for  assessment  of  damages  in  cases  of 

beating  and  wounding  a  seaman.    Id. 

MECHANICS'  LIEN. 

1.  CoNSTBUcnoN  OF  LiEN  Law  OF  NEVADA. — Hauliug  quartz  to  a  quartz  mill 

is  "  performing  labor  for  carrying  on  the  mill."  The  lien  is  acquired  by 
the  performance  of  the  work,  and  not  by  filing  the  notice,  etc.  In  rt 
Hope  Mmng  Co.y  710. 

2.  Effect  of  Bbpeal  aitTbb  Labob  Done. — The  repeal  of  the  law  after  the 

lien  has  attached,  by  performance  of  work,  does  not  defeat  the  lien. 

MESNE  PBOFITS. 
See  Ejectment. 

MEXICAN  GBANT. 

1 .  Patent  fob  Mexican  Gbantb — Pubchasebs  fbom  Patentee. — Where  a  bUl 
in  equity  was  filed  by  the  alleged  heirs  of  a  deceased  Mexican  grantee  of 
a  raucho,  and  the  defendants  were  purchasers  for  value  and  wiihont 
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notice  from  parties  by  whom  the  claim  had  been  preseDted  to  the  Board 
of  CommiBsiouers,  who  had  obtained  a  confirmation,  and  to  whom  a 
patent  had  been  issaed;  and  it  appeared  that  these  partiex  derived  title 
under  a  sale  made  by  a  Probate  Conrt,  which  it  was  subsequently  decided 
by  the  Supreme  Court  of  this  State  had  no  jurisdiction :  Held,  that  the 
defendants  were  not  chargeable  with  constructi've  notice  of  the  invalidity 
of  the  derivative  title  pr^-sented  by  the  patentees  to  the  Board,  and  that 
the  legal  title  acquired  by  them  under  the  patent,  should  be  protected  as 
against  the  equitable  rights  set  up  by  the  alleged  heirs  of  the  Mexican 
gi-antee.    Hardy  v.  Harbin,  194. 

2.  Mexican  Gba.nt.— Claimants'  title  confirmed  on  the  equity  of  a  permission 

to  occupy  provisionally,  and  on  ancient  possession.  United  States  v. 
Pico,  347. 

3.  Entbt  on  MiKuns.-  Fin«l  Dxobbe. — Where  the  minutes  of  the  former 

United  States  District  Court  for  the  Southern  District  of  California, 
showed  that  the  Judge  delivered  an  opinion  overruling  exceptions  and 
confirming  a  survey  of  a  Mexican  grant,  but  no  decree  appeared  to  have 
been  made  or  written  opinion  filed :  Held,  that  no  final  decree  had  been 
mude  and  that  the  cause  was  still  pending.     United  Stales  v.  Oarcia,  383. 

4.  DuTT  OF  SuocBssoB  TO  JuDOB. — Held,  further,  that  it  was  the  duty  of  this 

court,  which  had  succeeded  to  the  jurisdiction  of  the  late  Southern  Dis- 
trict Court,  to  enter  a  decree  in  the  cause;  but  that  on  a  showing,  such 
as  would  justify  an  order  for  a  new  trial,  or  rehearing,  or  leave  to  file  a 
bill  of  review,  the  cause  might  be  re-examined. 

5.  Statctb  Limitation.— Section  7,  of  the  Statute  of  Limitations  of  Cali- 

fornia, as  amended  in  1855,  has  no  application  to  actions  for  the  recov- 
ery of  land.  Section  6  is  the  only  one  applicable  to  such  actions.  Bis- 
ftfiU  V.  Henshaw,  553. 

6.  Limitation,  Mbxican  Grants. — Under  the  proviso  to  section  6,  a  party 

claiming  title  under  a  Mexican  grant,  can  commence  his  action  to  re-, 
cover  the  land  at  any  time  within  five  years  alter  the  final  confirmation 
of  the  grant.    Id, 

7.  Idem. — The  said  proviso  to  section  6,  refers  to  plaintifTs,  not  the  defend- 

ant's, title.    Id. 

8.  Limitation  Act  or  1863. — The  provisions  of  section  6,  of  the  Statute  of 

Limitations  of  18G3,  are,  substantially,  the  same  on  this  point  as  section 
6  of  the  Act  of  1855.     Id, 

9.  What  Final  Confibmation. — The  issuing  of  the  patent  is  the  final  con- 

firmation within  the  meaning  of  the  Statute  of  1855,  in  all  cases  where 
the  survey  is  not  confirmed  by  the  District  Court,  in  pursuance  of  the 
Act  of  Congress,  of  June  14,  1860;  but,  in  those  cases  wherein  the  sur- 
vey is  confirmed  under  the  provisions  of  said  Act  of  Congress,  the  date 
of  final  confirmation  is  the  date  when  the  decree  of  the  Court  approving 
the  location  becomes  final.    Id. 

10.  Idem. — These  definitions  of  final  confirmation  were  adopted  in  express 

terms  in  section  7  of  the  Statute  of  Limitations  of  1863.    Id. 

11.  JoBrsDiCTioN,  GenbbaIj  Land  Office. — The  Commissioner  of   the  Gen- 

eral Land  Office  has  jurisdiction  to  revise  or  set  aside  a  survey  of  a  Mex- 
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ican  grant,  made  by  the  United  States  Sorveyor-C^eneral  for  the  State  of 
Calif  omia,  nnder  the  Act  of  Ck>ngre8B  of  March  3,  1851.    Id, 

12.  Subyat  Booa  GRAirr,  JnsiBDicnoN  District  Coust. — ^The  survey  of  the 

Boga  grant  having  been  made  and  approved  by  the  United  States  Sur- 
veyor-General for  Calif otnia,  and  retnmed  into  the  District  Court  prior  to 
Jane  14,  1860,  and  the  said  snrvey  being  on  that  day  pending  in  said 
Conrt;  for  the  pnrpose  of  contesting  or  reforming  the  same,  it  is  one  of 
the  cases  made  subject  to  the  provisions  of  the  Act  of  Congress  of  Jnne 
14,  1860,  relating  to  the  subject,  and  the  District  Court  had  jurisdiction 
to  revise  said  location.     Id, 

13.  JuBisDiOTioN,  Final.  Location. — But,  conceding  that  the  District  Court 

had  not  jurisdiction,  then  the  issuing  of  the  patent  is  the  final  location, 
and  the  Statute  of  Limitations  did  not  begin  to  ran  till  the  date  of  the 
patent,  October  5,  1865.  In  either  case  the  action  iras  commenced  in 
time.    Id, 

14.  EsToppjvii  BY  Matteb  in  pais. — The  Government  having  finally  located 

the  Boga  grant,  so  as  to  include  the  lands  in  question,  against  the  pro- 
test of  the  claimant,  Ijarkin,  the  former  selection  by  said  Larldn  of 
other  lands,  and  disclaimer  as  to  these,  do  not  estop  him  or  those  in 
privity  with  him,  from  setting  up  the  title  derived  under  their  patent, 
as  against  the  claimants  under  the  subsequent  grant  to  Fernandez,  loca- 
ted on  the  same  land  after  said  selection  and  disclaimer,  and  before 
the  final  location  of  the  Boga  grant.    Id, 

15.  Pboceedings  tTNDEB  AcT  1860,  JfTBiciAL. — Proceedings  to  confirm  sur- 

veys of  Mexican  grants  by  the  United  States  District  Court  under  the 
Act  of  Congress  of  June  14,  1860,  are  judicial  in  their  nature;  and  the 
judgments  therein  are  conclusive  upon  all  parties  thereto,  and  those  who 
are  required  to  make  themselves  parties.    Id. 

16.  Idem. — In  Rem,  who  must  come  in. — The  proceeding?  under  said  Act  of 

June  14,  1860,  are  in  the  nature  of  proceedings  in  rem^  and  all  parties 
claiming  any  interest  must  intervene  for  the  protection  of  such  interest, 
or  be  concluded.    Id. 

17.  Two  Grants  Located  on  same  Land. — There  were  two  Mexican  grants  of 

land  within  the  same  exterior  boundaries,  one  for  five  eagues,  made  Feb- 
ruary 21,  1844,  and  the  other  for  four  leagues,  made  June  12, 1846.  The 
former  was  presented  to  the  Board  of  Land  CommissionerB  for  con- 
firmation March  24,  and  the  latter,  March  19,  1852.  The  decree  of  con- 
firmation became  final  in  the  former,  February  9,  and  in  the  latter 
March  2,  1857.  The  location  of  the  junior  grant  was  made  by  the  Sur- 
veyor-General, and  approved  by  the  Commissioner  of  the  General  Land 
Office,  and  became  final  by  the  issuing  of  the  patent,  October  14,  1857. 
The  elder  grant  was  located  by  the  District  Court  under  the  provisions  of 
the  Act  of  Congress  of  June  14,  1860,  and  became  final  June  26,  1865, 
and  the  patent  issued  October  6,  1865.  The  two  patents  overlapped  to 
the  extent  of  one  square  league:  Held,  that  the  patentees  under  the 
elder  grant,  though  it  was  the  last  finally  located  and  patented,  have  the 
better  title. 

See  Ai<CAij>E  Gbantb. 
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MINORS. 

5.  MxNOB  Dktendants,  How  JTuBisDiCTZcnr  Aoquxbid  op. — A  general  gnardiaB 
oannot  voluntarily  appear  for  minor  defendants,  bat  they  must  be  served 
with  process,  and  a  guardian  ad  lUem  appointed  for  them,  when  brought 
into  Court    FUch  v.  ConneU,  157. 

MIXTURE    OF    GOODS. 
See  Banxbuftot,  55,  66. 

MOBTGAGE. 

1.  Chattel  Mobtoaqb. — Whbm  Void. — ^A  mortgage  of  personal  property, 

accompanied  by  an  oral  agreement  or  understanding  between  the  parties 
thereto,  that  the  property  should  remain  in  the  possession  of  the  mort- 
gagor, and  be  disposed  of  by  him  in  the  course  of  his  business,  and  the 
proceeds  thereof  applied  to  his  own  use,  is  a  conveyance  or  assignment 
of  such  property  in  trust  for  the  person  making  the  same,  and,  there- 
fore, void  as  against  the  creditors  eiusting  or  subsequent  of  such  mort- 
gagor.    (Or.  Code,  655.)     Catliny,  Currier,  7, 

2.  Fobeglosubb. — Eights  ov  Thibd  Pebsonb.— A  decree  foreclosing  a  chattel 

mortgage  does  not  affect  the  rights  of  third  persons  in  the  goods  men- 
tioned therein.    Id. 

See  Mabitimb  Likns,  5. 

MITLTIFARIOUSNESS. 

I.  MuziTiFABioxTSKEss. — ^Where  a  party  in  possession  of  land,  files  a  bill 
against  a  large  number  of  defendants,  severally  claiming  an  interest  in 
separate  parcels  of  said  lands,  the  extent  of  the  claim  of  each  being  un- 
known to  complainant,  the  question  to  be  determined  being  common  to 
all,  and  the  title  of  the  complainant  to  the  whole  being  the  same,  the  . 
bill  is  not  multifarious. 

NEW  TRIAL. 

1.  Bights  to  Chaixekok  a  Jubob;  Waives. — Where  a  defendant  is  informed 

by  the  examination  of  a  juror  that  he  has  had  a  conversation  with  a  third 
person  about  the  case,  and  makes  no  challenge  on  that  ground,  but  ac- 
cepts the  juror,  he  cannot  afterwards  object  to  the  verdict  on  that  account . 
UmUd  States  v.  SmUh,  277. 

2.  New  Tbial. — Newlt-Disgovebed  Evidenoe. — Applications  for  new  trialB 

on  the  ground  of  newly-discovered  evidence,  are  liable  to  great  abuse, 
and  are  therefore  regarded  with  jealously  and  construed  with  great 
strictness.    Id, 

3.  Idem. — When  ft  will  be  Gbamted. — ^To  entitle  a  defendant  to  a  new  trial 

on  the  ground  of  newly-discovered  evidence,  it  must  appear,  (1)  that 
the  parly  has  discovered  the  evidence,  or  that  it  has  come  to  hij>  knowl- 
edge since  the  last  trial,  and  (2)  that  it  is  so  material  that  it  would  pro- 
bably produce  a  different  verdict  if  the  new  trial  were  granted.    Id. 

4.  New  Tbial. — Subpbise. — A  new  trial  will  not  be  granted  upon  the  g^und 

that  the  evidence  of  a  witness  took  the  party  by  surprise,  unless  it  ap- 
pears that  such  surprise  is  in  no  degree  attributable  to  the  negligence 
of  such  party.    Id. 
60 
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ONUS  PROBANDI. 
See  Common  Culbikb,  2. 

PARTIES. 

1.  Ejkctmbnt.  —When  Landlobd  mat  be  madb  Defendant. — A  landlord  has 

no  right  to  apply  to  be  made  defendant  in  an  action  of  ejectment  in  place 
of  the  tenant  nntil  the  latter  files  his  answer,  stating  "that  he  is  in  pos- 
session only  as  the  tenant  of  another,  naming  him  and  his  place  of  resi- 
dence."    (Or.  Code,  226.)     FUch  v.  ConneU,  156. 

2.  Dkcbbs  in  absence  of  Indispensable  Pabtiss. — When  a  Conrt  proceeds  to 

a  decree,  in  the  absence  of  an  indispensable  party,  without  objection 
from  any  sonrce,  and  the  decree  is  not  reversed  or  set  aside;  and  a  sale 
of  real  estate  is  had  under  the  decree,  whether  said  decree  and  sale  is 
valid  as  to  the  parties  before  the  Court,  discussed,  but  not  decided 
Galpiny.  Page,  309. 

3.  Pabtibs  to  Bill  bbfobb  Sbbvigb. — A  person  residing  out  of  the  jurisdic- 

tion of  the  Court,  though  named  as  defendant  in  a  bill,  is,  substantially, 
not  a  party  to  the  action,  till  service  of  process  or  appearance.  Cole  S. 
M,  Co.  V.  F.  dt  G.  H.  W.  Co,,  470. 

4.  Effrct  of  Omission  on  Jubisdiotion. — ^Whenever  the  making  of  a  person 

a  party  to  a  bill  would  oust  the  jurisdiction  of  the  Court,  as  to  other  pai^ 
ties,  such  person,  if  not  an  indispensable  party,  may  be  omitted,  for  the 
purpose  of  exercising  jurisdiction,  as  to  other  parties,  whose  rights  can 
be  determined  without  his  presence.    Id, 

5.  Joint  Tbespassbb  OaaTTBD. — In  an  action  to  restrain  the  diversion  of 

water  by  tort-feasors,  one  of  the  tort-feasors,  who  resides  out  of  the 
jurisdiction  of  the  Court,  may  be  omitted.    Id. 

6.  Amendment. — Injitnction. — The  Court  may  permit  an  amendment  to  a 

bill,  by  omitting  a  non-resident,  named  thereon  as  defendant,  but  not 
served,  without  prejudice  to  a  motion  for  injunction.     Id, 

7.  Indispensablb  Pabties. — One  whose  rights  will  necessarily  be  affected  by 

the  operation  of  a  decree  in  equity  is  an  indispensable  party  to  the  ac- 
tion, and  the  Court  will  not  proceed  to  a  decree  without  his  presence. 
G.  8.  M.  Co.Y.  V.  db  Q.  H.  W.  Co.,  685. 

8.  Pbopeb  Pabties. — ^Where  a  decree  can  be  made  setting  the  rights  of  the 

parties  before  the  Court,  without  affecting  the  rights  of  others  absent, 
the  Court  may  proceed  to  a  decree,  although  those  absent  might  be 
proper  parties  to  the  action.    Id. 

9.  JuBisDicTioN  Ousted. — ^Where  the  bringing  in  of  an  absent  party,  whose 

presence  might  otherwise  be  deemed  material,  would  oust  the  Court  of 
jurisdiction;  the  Court  will  *' strain  hard'*  to  grant  relief  as  to  the  par- 
ties before  it.    Id, 

30.  Appeal  in  Name  of  Steambb  Yoid. — An  appeal,  or  writ  of  error,  in  the 
name  of  a  steamboat,  or  any  other  than  that  of  a  human  being,  or  some 
corporate  or  associated  aggregation  of  persons,  cannot  be  sustained. 
Steamer  Spark  v.  Lee  Choi  Chum,  713. 

II.  Appeals  in  Fibm  Namb,  Inadmissible. — So,  also,  appeals  in  the  name  of 
a  firm  without  stating  the  names  of  the  individuals  compotdng  the  finn* 
are  nugatory.    Id. 
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12.  Who  may  Appeal. — No  one  bat  a  party^  in  some  form,  to  the  action  can 

appeal,  or  can  be  heard  in  any  stage  of  the  proceedings  in  the  Coart 
below.     Id. 

13.  Claim. — Pbocxbdinos  in  bcm. — The  party  seeking  to  defend,  in  a  pro- 

ceeding in  rem,  in  instance  causes  in  Courts  exercising  admiralty  juris- 
diction, must  file  a  claim  to  the  property  libelled.    Id. 

14.  Who  may  File  Claim. — Recitals  in  Claim. — The  claim  must  be  filed  by 

the  owner,  or  some  authorized  agent,  and  must  state  the  facts  in  a  direct 
issuable  form,  and  not  by  way  of  recitals.  Coarse  of  proceedings  indi- 
cated.   Id, 

PAETITION. 

1,  Partition  or  Beal  Pboperty. — Sott  in  Equity  fob. — Where  the  legal  title 
is  not  in  dispute,  a  suit  for  partition  of  real  property  may  be  maintained 
in  a  Court  of  equity,  although  the  equitable  tide  to  the  whole  premises 
is  claimed  by  certain  of  the  defendants  and  disputed  by  the  complain- 
ants.   Lamb  y.  Bvrbanky  227. 

PARTNERS. 

1.  SuBViviNQ  Pabtneb  Adjudoed  Bankbupt. — A  surviving  partner  will  be 

adjudged  brankrupt  on  an  act  of  bankruptcy  committed  by  him  in  the 
course  of  the  administration  of  the  assets  of  the  dissolved  partnership, 
notwithstanding  that  the  separate  estate  of  the  deceased  partner  is  suffi- 
cient to  pay  all  his  debts,  joint  and  separate.     In  re  Stei'^ns,  397. 

2.  Joint  Assets  to  be  taken  possession  of. — The  messenger  will  in  such  case 

take  possession  of  the  joint  assets  in  the  hands  of  the  bankrupt  surviv- 
ing partuer,  and  also  of  his  separate  property.    Id, 

PATENT  RIGHTS. 

1.  Infbinobment  of  Patent. — ^Whenever  a  party  avails  himself  of  the  inven- 

tion of  a  prior  patentee,  without  such  variation  as  will  constitute  a  new 
discovery,  there  is  an  infringement  of  such  prior  patent.  Carter  v. 
Baker,  512. 

2.  Idem.  —An  infringement  involves  substantia]  identity.    If  the  invention 

of  the  patentee  is  a  machine,  or  an  improvement  on  a  machine,  the  pat- 
ent will  be  infringed  by  a  machine  which  incorporates  in  its  structure 
and  operation  the  substance  of  the  invention;  that  is,  by  an  arrangement 
of  its  mechanism,  which  performs  the  same  service  or  produces  the 
same  effect,  in  the  same,  or  substantially  the  same,  way.    Id. 

3.  Change  in  Fobm  not  nbgessabily  a  Change  in  Substance. — The  form  or 

mechanical  construction  of  a  machine  may  be  different  from  a  prior  ma- 
chine, and  the  two  still  be,  substantially,  identical.  The  inquiry  for  the 
jury  must,  therefore,  be,  whether  the  defendant's  device  is,  in  substance 
and  effect,  a  new  and  different  thing,  or  a  mere  colorable  evasion  of  the 
plaintiff 's  contrivance.    Id. 

4.  Combination,   how  infbinobd. — Where  the  patent  is  for  a  combination 

of  several  parts  before  known  and  used  in  machinery,  it  is  no  infringe- 
ment to  use  any  of  the  parts,  where  the  combination  is  not  used,  or  any 
combination  of  some  of  the  parts  with  another,  or  others,  substantially 
different  from  the  omitted  parts.    Id. 
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6.  MacaiNicAL  Subbtitutb  in  ClloifBDiATiON. — ^But  if  a  well-known  mecliani- 
cal  sabstiiute  for  the  omitted  part  has  been  used  in  combination  with 
the  other  parte,  there  is  an  infringement;  for  such  mechanical  sabelitale 
for  a  thing  most  be  regarded  as  the  thing  itoelf .    Id, 

6.  MxoHAMXGAX.  SuiwiiTU'M  Dkwismd, — ^WheTo,    in    mechanics)  one   derice 

does  a  particular  thing,  or  accomplishes  a  portiouhir  resolt,  eTezy  other 
known  device  which  skillfnl  workmen  know  will  do  the  same  thing,  or 
produce  the  same  result,  is  a  known  mechanical  substitute.    Id. 

7.  ExPEBiB. — The  testimony  of  experts  is  to  be  considered  like  any  other 

testimony;  is  to  be  tried  by  the  same  tests,  and  receive  just  so  much 
weight  and  credit  as  the  jury  may  deem  it  entitled  to,  when  viewed  in 
connection  with  all  the  circumstances,    id. 

8.  MoDBZB  AMD  Mackimss  rightly  understood  furnish  very  persuasive  evi- 

dence on  questions  of  improvement  and  infringement.    Jd, 

9.  Imfbovbi>  Machimvs  may  Invbinob.— Although  a  machine  may  embcace  a 

patentable  improvement  on  a  prior  patented  machine,  yet  if  it  embodies 
such  prior  machine,  or  the  patented  portion  thereof,  there  is  an  infringe- 
ment,  and  the  patentee  of  the  improvement  cannot  lawfully  appropriate 
the  prior  invention,  even  though  his  own  improvement  is  useless  with- 
out such  appropriation.    Jd, 

10.  Gbsatkb  Ubcti7lmS8S  Evidencs.— Greater  usefulness  is  a  circumstance  to 

be  considered  by  the  jury  on  questions  of  infringement,  but  it  is  not 
conclusive.  The  point  must  be  determined  upon  the  whole  evidence. 
Id. 

U.  Makino  Macsins  iNntiNOBinMT.— The  mere  making  or  selling  of  a  pat- 
ented machine,  is  an  infringement  which  entitles  the  plaintiff  to  msintain 
an  action.     Id. 

12.  Measubb  Damages. — ^The  actual  damages  sustained,   directly  resulting 

from  the  infringement,  is  the  amount  to  be  recovered.    Id. 

13.  Damages,  how  ascebtaxned. — ^The  damages  must  be  found  from  the  evi- 

di-nce;  not  from  mere  conjeetore  without  regard  to  evidence.    Id. 

14.  Pboxtis. — The  plaintiff  is  entitled  to  recover  the  profits  realized  by  the 

wrong-doer  from  the  infringement,  as  a  part  of  the  damages.    Id. 

15.  CoMFCSxoM  OF  BxoHTB. — BuBDEN  OF  Pboof. — ^If  the  party  infringing  has 

improved  the  machine,  and  a  part  of  the  proftte  are  due  to  his  improve- 
ment, the  portion  of  the  profits  due  to  such  improvement  do  not  belong 
to  the  owner  of  the  prior  patent;  but  the  burden  of  proof  restd  on  the 
infringer  to  show  what  portion  of  the  profits  are  due  to  his  improvement. 
Id. 

16.  Othkb  Damages. — The  actual  damages  may  be  more  than  the  actual 

profits  realized  by  the  infringer,  as  the  infringer  may  have  sold  at  a 
much  lower  price  than  the  patentee  would  have  been  able,  and  entitled, 
to  sell.  If  so,  this  drcumntnoe  should  be  connidered,  and  the  whole 
profits  which  the  plaintiff  would  have  reaUzed,  should  be  given.    Id» 

17.  Idem. — Stock  Cabbied  Oveb. — So»  also,  the  patentee  may  have  been  una- 

ble to  sell  machines  manufactured,  in  consequence  of  the  sales  of  the 
infringing  party,  and  have,  consequently,  been  compelled  to  carry  them 
over.  If  so,  the  interest  on  the  capital  inve»ted  in  the  machines  so  otf' 
ried  over,  is  a  proper  element  of  damages  to  be  considered.  Id* 
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18.  Two  PA^TSim. — Damaobs  AppoBiiowaD. — ^Where  the  plaintiff,  who  pat- 

ents a  machine,  and  afterwards  an  improvement  on  the  same  machine — 
his  machine  put  upon  the  market  embodying  both  inventions — sues  for 
an  infringement  of  the  first  patent  only,  he  is  not  entitled  to  recover, 
as  damages,  that  part  of  the  enhanced  price  of  the  machine,  which  is  due 
to  his  second  patent;  and  the  burden  of  proof  rests  npon  him  to  show 
how  much  of  the  price,  or  profits,  are  due  to  the  patent  infringed.    Id. 

19.  Onus  Machines  and  Pbotits. — Plaintiff  is  not  entitled  to  recover,  as  a 

part  of  his  damages,  any  loss  sustained  in  consequences  of  an  infriDge- 
ment  of  his  patent  by  reason  of  his  inability  to  sell  other  maisbines,  than 
those  embodying  the  infringed  patent.  The  profits  recovered  must  be  the 
direct  and  legitimate  fruits  of  the  patent  infringed.    Id, 

20.  Pboftes  on  Evtibjb  Machine  Begovebkd. — The  plaintiff  selected  certain 

elements  and  combined  them  into  a  plow  which  he  patented.  The  plow 
eould  only  be  used  as  an  entirety — as  one  machine.  He  had  the  exclu- 
sive right  to  make,  use  and  vend  the  machine  as  a  whole:  Held^,  that  he 
is  entitled  to  recover  of  an  infringer  the  profits'^  on  the  whole  machine. 
Id, 

21.  Bboovebt  AOAnrei  WnoNOTuXi  Venoob  op  Patsvted  MACHDri. — ^Effect 

OS  Vendee. — Where  a  patentee  does  not  use  the  patented  machine  him- 
self, nor  establish  a  patent  fee,  but  manufactures  the  patented  articls 
and  seUs  at  fixed  prices,  seeking  his  compensation  in  the  profits  of  the 
manufacture  and  sale  at  such  fixed  prices,  and  another  pnrty  infringes 
the  patent  by  making  and  selling  the  patented  article;  and  where  the 
patentee  sues  the  party  so  infringing,  and  claims  to  recover,  and  does 
recover,  the  full  amount  of  profits,  which  he  himself  would  have  obtained 
on  said  articles,  had  he  manufactured  and  sold  them  at  his  ordinary 
prices,  by  such  claim  and  recovery  he  adopts  the  sale  made  by  the  party 
infringing,  and  the  right  to  use  the  Rpecific  articles  sold,  and  for  which 
the  recovery  has  been  had,  vests  in  the  purchasers.  SpaiUding  v.  Pogpc, 
702. 

PAWNBBOKEBS. 

1.  Pawnbbokbbs*  Tickets. — ^The  ticket  g'ven  by  a  pawnbroker  under  the 
Statute  of  California  is  ''an  agreement  or  contract"  within  the  meaning 
of  section  170  of  the  Internal  Revenue  Act  of  1864.  United  States  v. 
8mUh,  192. 

PEniUBY. 

1.  Pebjubt  in  Sweabing  to  Income  Bbtdbn. --Although  the  act  imposing  a 
tax  upon  incomes  (14  Stat.  479)  makes  no  provision  for  compeiling  a 
person  to  make  oath  to  his  return  of  income,  yet  it  permits  him  to  do  so, 
and  if  he  avails  himself  of  the  privilege,  and  intentionally  swears  falsely, 
he  is  guilty  of  perjury.     ( 13  Stat  239. )     UnUed  States  v.  Snuth,  277. 

%.  CoBBUPT  Intent. — Pebjubt.— Although  the  aflldavit  of  a  party  to  his  in- 
come return  be  false,  he  cannot  be  convicted  of  perjury  thereon,  unless 
it  was  made  with  a  corrupt  intention,  and  therefore,  if  such  party,  as  a 
matter  of  law  or  fact,  honestly  believed  that  he  was  not  bound  to  return 
any  profits  from  the  sale  of  stocks,  for  taxation,  then,  although  he  was 
mistaken  and  his  affidavit  in  this  respect  is  false,  he  cannot  be  convicted 
of  perjury.    Id, 
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3.  CoBBUFT  Intbmt,  QUESTION  FOB  JuBT. — Upon  an  indictment  for  perjury, 

whether  the  oath  was  knowingly  and  cormptly  false,  is  a  question  for 
the  jury,  and  the  Court  will  not  set  aside  their  verdict  thereon,  unless  it 
is  clearly  against  the  weight  of  e'vidence.    Id. 

4.  Intent,  QmesnoN  fob  Jubt. — Whether  a  false  oath  was  taken  under  mis- 

take as  to  the  law  or  fact  iuTolved  therein,  is  a  question  of  fact  for  the 
jury.    Id, 

5.  Pebjubt. — Punishment. — The  circumstances  under  and  for  which  perjury 

was  committed,  considered  with  reference  to  the  punishment  proper  to 
impose  upon  a  party  convicted  thereof.    Id, 

PILOTS  AND  PILOT  COMMIS8IONEES. 

1.  Sbcbetabt  of  Pilot  Odmmibsionebs,  Appointment  of. — Section  2  of  the 

Oregon  Pilot  Act,  as  amended  in  1868,  provides  that  the  Pilot  Commis- 
sioners "may  appoint  a  Secretary"  and  prescribes  his  duties:  HM, 
that  it  is  the  absolute  duty  of  the  Commissioners  to  appoint  such  Sec- 
retary; and  that  parol  evidence  is  not  admissible  to  prove  the  meeting 
and  action  of  such  Commissioners  concerning  the  licensing  of  a  pilot, 
when  the  act  requires  a  record  of  the  same  to  be  made  by  the  Secretary. 
Tfie  CcUifarnia,  596. 

2.  Pilot  Licenibb,  Sionatubb  of  Comhibbidnbbs. — ^A  pilot  license  signed  by 

all  three  of  the  Commissioners  is  prima  fade  evidence  of  the  facts  stated 
in  it  concerning  the  examination  and  licensing  of  the  pilot  to  whom  it 
purports  to  be  granted;  but  if  only  signed  by  two  of  such  Commission- 
ers, the  case  is  otherwise,  unless  it  also  appears  from  the  minutes  of 
the  board  that  the  matter  was  acted  upon  and  the  license  granted  at  a 
meeting  of  the  Commissioners  when  aU  three  were  present;  or  such 
license  contains  a  direct  recital  or  averrment  of  such  meeting  and  action 
in  reference  to  such  license.    Id. 

3.  Idem. — The  power  conferred  upon  a  pilot  commissioner  by  the  act,  is  a 

personal  trust  to  be  exercised  for  the  public  good,  and  cannot  be  dele- 
gated to  another;  and  therefore  one  of  such  Commissioners  cannot 
authorize  another  to  sign  his  name  to  the  license,  although  it  has  been 
agreed  or  concluded  between  such  Conunissioners,  that  such  license  may 
be  granted.    Id. 

PILOTAGE. 
See  Mabitime  Lien,  6. 

PLEADING. 

1.  Equitablk  Title  no  Defense  to  Action  at  Law. — An  equitable  titie  is  no 

defense  to  an  action  for  possession  by  the  holder  of  the  legal  title. 
Stark  V.  -Starr,  15. 

2.  Ejectment,  Defendant  must  plead  hib  Titlb. — The  Oregon  Code  (286) 

does  not  allow  a  defendant  in  ejectment  to  defeat  the  plaintiff,  by 
giving  in  evidence  any  estate  in  himself  or  another  in  the  property  in 
controversy,  unless  the  same  be  pleaded  in  his  answer.     Id. 

3.  Defenses  Skpabately  Pleaded. — Distinct  defenses  to  a  petition  in  bank- 

ruptcy should  be  separately  pleaded.    In  re  OuimtUe,  47. 
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4.  SuBPLUBAGE. — ^A  denial  of  the  allegation  in  the  petition  respecting  the  in- 

solvency of  the  respondent  is  a  sufficient  answer  thereto,  and  a  further 
statement  as  to  the  value  of  respondent's  assets  compared  with  the 
amount  of  his  indebtedness,  is  surplusage  and  immaterial.    Id. 

5.  DEinTBBEB. — Motion  to  Stbise  out. — A  demurrer  is  not  the  proper  mode 

of  objecting  to  irrelevant  or  immaterial  allegations,  or  the  mingling  in 
one  plea  of  distinct  defenses,  but  a  motion  to  strike  out.    Id, 

6.  i)EFENBE8  MusT  BE  Sepabatelt  Pleaded. — In  a  petition  in  bankruptcy, 

the  debt  and  the  act  of  bankruptcy  constitute  the  cause  of  action,  and 
the  defense  thereto  may  go  to  either  or  both  of  these  matters;  but  if 
there  are  several  defenses,  they  must  be  separately  pleaded.    Id. 

7.  Pleas,  When  Mat  bjb  Stbigken  Out. — A  plea  false  upon  its  face,  may  be 

strifcken  out,  but  this  falsity  cannot  be  shown  by  comparing  it  with  an- 
other plea  or  defense  in  the  same  answer.    Bachman  v.  Everdingy  70. 

8.  Same. — A  plea  which  expressly,  or  in  effect,  admits  the  plaintifTs  cause 

of  action,  cannot  be  stricken  out  as  frivolous.    Id. 

9.  Sams. — A  motion  to  strike  out  is  not  allowed,  if  matter  properly  pleaded 

is  included  in  it.    Id. 

10.  Sepabate  Pleas  cannot  Help  ob  Destbot  onis  anotheb. — A  defendant 

may  plead  separately  as  many  distinct  defenses  as  he  may  have,  and  one 
cannot  be  taken  to  help  or  destroy  the  other.    Id. 

11.  MaBBIAOB   with  THJfi   CIBCITMSTANCltS  SHOULD  BE   ALLVOED   IN    PLEADINGS. 

Where  a  woman  claims  to  have  been  the  wife  of  another,  it  is  an  insu- 
perable objection  to  such  claim,  that  the  pleadings  do  not  contain  an  alle- 
gation of  a  marriage  to  such  other,  with  the  circumstance  of  time  and 
place,  and  that  she  withholds  her  testimony  as  a  witness  upon  the  same 
point./  Holmes  v.  IlolmeSy  99. 

12.  Answjsb  Should  State  Facts,  not  Evidence.— A  defendant  in  ejectment 

should  state  in  his  answer  the  nature  and  duration  of  the  estate  he  claims 
in  the  premises,  if  any,  but  not  the  evidence  of  it.  (Or.  Code,  226-7.) 
Fitch  V.  C(mneUy  156. 

13.  ExHTBiT  NO  Pabt  OF  A  PLEADING. — An  exhibit  is  no  part  of  a  pleading 

in  an  action  at  law;  a  record  or  instrument  should  be  stated  in  a  pleading 
either  according  to  its  tenor  or  legal  effect. 

14.  Ebbobs  in  Pleading. — Duplicitt. — Duplicity  in  pleading  is  forbidden  by 

both  the  common  law  and  the  Code  as  tending  to  prolixity  and  confusion, 
but  under  the  Code  objection  to  duplicity  is  to  be  made  by  a  motion  to 
strike  out  the  pleading  rather  than  by  special  demurrer  as  at  common 
law.    McKay  v.  Campbell,  374. 

15.  Idem. — If  a  complaint  contains  more  than  one  cause  of  action  they  must 

be  separately  stated  or  it  will  be  liable  to  be  striken  out  for  duplicity. 
Id. 

16.  In  Banbbuptct  Coubt  all  Pleadings  Special. — In  this  Court  all  plead- 

ings must  be  special,  and  therefore  a  mere  general  denial  of  the  intent 
with  which  an  act  is  alleged  to  have  been  done,  is  not  a  good  defense  to 
a  charge  of  having  committed  an  act  of  bankruptcy,  but  the  respondent 
must  also  allege  and  prove  with  what  intent  he  did  the  act  complained 
of.    In  re  Silverman,  410. 
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19.  QnfiBAL  DsMiAii  or  Uniawfitl  Intent,  Wkbn  ScmnotKNT. — Bat  when  the 
act  complained  of  is  not  necessarily  an  act  of  bankruptcy,  a  genezal  de- 
nial of  the  nnlawfol  intent  with  which  the  act  is  alleged  to  faaire  been 
done  is  sofficient  to  prevent  judgment  for  want  of  an  answer,  and  upon 
a  trial,  evidence  of  a  lawful  intent  may  be  given  thereunder.    Id. 

16.  Wbkn  not  SoFnoiXNT. — ^When  the  unlawful  intent  is  the  neceesary  oonse- 
quenoe  of  the  act  charged,  as  in  the  case  of  a  payment  of  one  creditor 
by  an  insolvent  debtor,  with  knowledge  of  his  insolvency,  a  mere  denial 
of  such  intent  is  no  answer  to  the  petition,  and  judgment  may  be  given 
against  the  respondent  as  upon  a  failure  to  answer.    Id. 

19.  In  AnMiBALTT. — ^Answbbs. — ^The  general  answer  in  admiralty  ahonld  be 
pertinent  and  responsive  to  the  narration  or  allegations  in  the  articles  of 
the  libel,  and  if  the  response  is  not  full,  explicit  and  distinct,  excep- 
tions for  insufficiency  lie  to  compel  a  sufficient  answer.  In  re  TAe  CdU- 
famia,  463. 

30.  Samb. — But  if  the  answer  is  responsive  to  the  libel,  no  exceptioos  will  lie 

to  it,  on  the  ground  that  it  is  not  a  defense  to  the  suit,  whether  the  mat- 
ter is  impertinent  or  not.    Id. 

31.  ExoBFTEONS. — ^Elxoeptions  in  admiralty,  nature  and  office  of,  defined. 

33.  iMPBBTiNBKca. — It  is  impertinence  to  blend  matter  intended  as  a  defen- 
sive allegation,  with  the  response  or  answer  to  an  allegation  of  tiie  libel. 
Id. 

Bee  JuBiSDianoN,  i;  AniiXBAi.TT,  3,  4,  5,  6,  30;  Equrnr,  3. 

POSSESSION. 

1.  GoNSTRucTivB  POSSESSION. — A  person  seized  in  fee  simple,  has  constinctive 
possession  of  the  premises  of  which  he  is  seized,  and  will  be  presumed 
to  be  in  the  actual  possession  thereof,  until  the  contrary  appears. .  Lamb 
V.  Burbank,  337. 

3.  Possession  pbbbcmbd  td  be  in  Good  Faith. — A  person  in  possession  under 
color  of  title,  who  makes  permanent  improvements  upon  the  property, 
is  presumed  to  be  acting  in  good  faith  until  the  contrary  appears.  Starr 
V.  Siark,  15. 

3.  Possession. — PtTBUc  Land. — As  between  individual  citizens,  rights  to  the 
possession  of  the  public  lands  have  been  recognized  and  protected  by 
the  Courts  of  the  Territories  and  new  States,  and  of  the  United  States, 
and  acquiesced  in  by  the  Govemmeiit.    Lamb  v.  Davenport,  609. 

See  Ejectment,  5,  6,  7. 

PBACTICE. 

1.  Ground  fob  Setting  Aside  Yebdict. — ^A  correct  verdict  shoald  neYer  be 
set  aside  on  account  of  supposed  or  actual  error  in  the  process  or  means 
by  which  it  was  obtained.     (InUed  Stales  v.  JUathoU,  143. 

8.  Bankbctptct. — ^Creditor's  Petition  mat  be  Amended. — Where  the  proofs 
disclose  acts  of  bankruptcy  not  averred  in  the  petition  of  the  creditor, 
the  petition  may  be  amended  so  as  to  conform  to  the  proofs.  In  re  Gal- 
linger,  224. 

See  CiuMEs  and  Criminal  Procedure;  EjEcrrMENT,  1,  3;  Equttt,  1;  Indict- 
ment, 5,  6;  New  Trial. 
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PRESUMPTIONS. 

See  IirrEBNAL   Ee VENUE,  5. 

PROCESS. 

1.  SuBPCENA,  Srbyicb  OF,  UPON  ATTORNEY. — In  cftse  of  a  bill  in  equity  to  stay 
proceedings  at  law  or  a  crostt-bil],  where  the  plaintiff  in  the  action  at 
law  or  original  bill  is  beyond  the  jurisdiction  of  the  Conrt,  the  Court 
will  order  the  subpoena  to  appear  to  be  served  upon  the  attorney  of  such 
absent  plaintiff;  but  when  the  judgment  in  such  action  at  law  has  been 
enforced,  the  authority  of  the  attorney  to  represent  the  absent  party  is 
at  an  end,  and  such  order  will  not  be  made.    Kamm  v.  Stark,  547. 

PROMISSORY  NOTE. 

1.  PsoMissoBY  Note,  When  Not  Payment. — The  mere  delivery  and  receipt 
of  the  promissory  note  of  the  debtor  or  a  third  person  does  not  consti- 
tute payment,  but  it  must  also  appear  that  the  creditor  exprensly  agreed 
to  take  such  note  as  payment.    In  re  Outmette,  46. 

3.  Same. — ^Where  the  creditor  took  the  promissory  notes  of  third  persons 
from  his  debtor  upon  an  agreement  that  they  should  be  considered  as 
taken  in  payment,  if  collectahley  such  creditor  is  bound  to  use  ordinary 
means  and  diligence  to  collect  such  notes,  and,  if  necessary,  he  must  sue 
upon  them.    id. 

PUBLICATION  OF  SUMMONS. 

1.  Sjsbvice  by  Publication. — Where  the  statute  authorizes  service  of  ft 
summons  issued  by  a  Court  of  record,  to  be  made  with  respect  to  a  spe- 
cific subject  matter,  by  publication,  the  Court  issuing  the  summons  has 
jurisdiction  to  determine  the  fact,  whether  the  service  has  been  properly 
made;  and  the  determination  is  conclusive,  when  collaterally  brought 
into  quest  on.     Oalpin  v.  Page,  309. 

PUBLIC  LAND. 

1.  Right  of  Way. — Statute  Constbued. — The  grant  of  the  right  of  way  to 

the  plaintiff  through  the  public  lands  of  the  United  States,  made  by  the 
second  section  of  the  Act  of  Congress  of  July  I,  1862,  was  a  present 
grant,  operating  immediately  upon  the  passage  of  the  act,  without  reser- 
vation or  exception,  and  was  subject  to  no  conditions  except  those  which 
were  subsequent,  or  necessarily  such  as  that  the  road  should  be  con- 
structed within  the  period  specified,  and  be  afterwards  maintained  and 
used  for  the  purposes  designated.  All  acquisitions  of  land  over  which 
this  right  of  way  was  thus  granted,  made  subsequent  to  the  passage  of 
the  act,  were  subject  to  the  exercise  of  this  right.  C.  P.  B.  B.  Co.  v. 
Dffer,  642. 

2.  Idjex. — ^The  resermtions  and  exceptions  found  in  the  third  section  of  the 

above  act  apply  only  to  the  grants  of  the  land  therein  mentioned,  and 
do  not  apply  to  the  grant  of  the  right  oi  way  made  in  the  second 
section.    Id. 

8.  Idem. — The  provision  of  the  seventh  section  of  the  above  act  requiring 
the  plaintiff,  wltl^in  two  years,  to  designate  the  general  route  of  the  road 
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88  near  as  might  be,  and  file  a  map  of  the  same  in  the  Department  of 
the  Interior,  did  not  affect  the  grant  of  the  right  of  way;  it  only  fumiahed 
the  means  by  which  the  Secretary  could  withdraw  the  lauds  within  a 
specified  distance  of  such  designated  route  from  preemption,  priyate 
entry  and  sale.    Id, 

See  PoesEssioM,  3;   Coktbact,  5,  8;  AucjosDit  Giuitib,  5,  6,  7,  8. 

QUA  TIMET. 

1.  FoBMEB  Suit  when  Bab  to  Akothkb. — ^Where,  in  a  suit  to  quiet  title,  one 

of  the  grounds  of  the  relief  sought  is  abandoned  by  the  complainant  be- 
cause adjudged  to  be  inconsistent  with  another  ground  of  relief  alleged 
in  his  complaint,  and  suit  is  finally  determined  adversely  to  the  com- 
plainant, he  is  barred  from  maintaining  another  suit  for  the  same  relief 
upon  such  abandoned  ground.    Starr  y.  Stark,  270. 

2.  Aix  Mattkbs  AFFBcnNo  Titlk  Detebmined. — A  suit  to  ascertain  and  quiet 

title  under  section  500  of  the  Code,  extends  to,  and  includes  all  the 
grounds  of  controTersy  between  the  parties  as  to  the  title  to  the  premi- 
ses; and  by  the  final  decree  therein  all  matters  affecting  such  title  are 
determined,    id. 

3.  A  Bab  to  otheb  Suitb  fob  Same  Belief. — A  plaintiff  in  such  suit  cannot, 

at  his  option,  split  it  up  into  many  suits,  and  if  he  omits  to  set  forth 
and  prove  all  the  grounds  of  his  right,  or  his  adversary's  want  of  it,  he 
cannot  afterwapd  bring  another  suit  upon  the  fragment  or  portion  of  the 
case  omitted.    Id, 

KATIFICATION. 
See  Bakkbuptct,  43. 

BECEIPT. 

1.  Satisfaction,  Pboof  of. — A  receipt  given  by  a  seaman  upon  the  pay- 

ment of  his  wages,  which  contains  a  clause  acknowledging  satinfac- 
tion  of  all  claims  for  assault  and  battery,  is  not  binding  unless  shown  to 
have  been  the  result  of  a  fair  and  free  compromise  or  settlement  for 
some  substantial  compensation  or  benefit  to  the  seaman  besides  the  pay- 
ment of  his  wages.    Hanson  v.  FoicZf,  539. 

2.  Idem. — A  receipt  for  all  **  demands  and  dues"  against  a  vessel,  her  master 

and  officers,  is  not,  upon  its  face,  a  receipt  for  assault  and  batteiy.    id. 

3.  Beceipt  fob  Cuoms  Ex  Ck>NTBACTU,  AND  Claims  Ex  Delicto. — ^The  word 

*'  demand"  on  a  receipt,  ordinari)y  relates  only  to  claims  arising  tx  con' 
tractu,  and  not  to  those  arising  ex  delicto.    Id. 

BES  ADJUDICATA. 

1.  FoBMGB  Suit  when  Bab  to  Anothsb. — Where,  in  a  suit  to  quiet  tiUe,  one 
of  the  grounds  of  the  relief  sought  is  abandoned  by  the  complainant  be- 
cause adjudged  to  be  inconsistent  with  another  ground  of  relief  alleged 
in  his  complaint,  and  such  suit  is  finally  determined  adversely  to  the 
complainant,  he  is  barred  from  maintaining  another  suit  for  the  same 
relief  upon  such  abandoned  ground.    Starr  v.  Stark,  270. 
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2.  AUi  Mattebs  Ajtxctino  TrniB  Dbtkbminxd. — A  Boit  to  ascertain  and  qniet 

title  under  section  500  of  the  Code,  eitends  to,  and  includes  all  the 
grounds  of  controversy  between  the  parties  as  to  the  title  to  the  premi- 
ses; and  by  the  final  decree  therein  all  matters  affecting  such  title  are 
determined.    Id, 

3.  A  Bab  to  otheb  Suits  fob  Same  Beubf.-  -A  plaintiff  in  such  suit  cannot, 

at  his  option,  split  it  up  into  many  suits,  and  if  he  omits  to  set  forth  and 
prove  all  the  grounds  of  his  right,  or  his  adversary's  want  of  it,  he  can- 
not afterward  bring  nnother  suit  upon  the  fragment  or  portion  of  the 
case  omitted.    Id, 

SAILOR,  SEAMAN. 

1.  Dissolution  op  Contbact  with  Seamkn. — Masteb's  Obligation. — Where 

a  seaman  fails  by  his  own  fault  to  rejoin  the  ship  at  an  intermediate  port, 
at  which  she  has  touched  in  the  course  of  the  voyage,  and  she  sails  away 
without  him,  the  master  is  not  bound  to  reinstate  him  upon  the  return 
of  the  vessel  to  the  same  port  in  the  course  of  her  voyage.  Scully  v.  Grectt 
Republic,  31. 

2.  Sunday. — Duty  of  Seaman. — Bights  of  Masteb. — A  seaman  has  no  right 

to  refuse  duty  required  of  him  on  a  Sunday,  by  our  calendar,  it  appear- 
ing that  at  the  port  of  Ounalaska,  the  day  owing  to  a  difference  in  the 
calendar,  was  not  observed  as  a  holiday;  but  the  master  had  no  right  to 
expel  him  from  the  ship  for  such  refusal.  Johnson  v.  The  Barque  Cyane, 
150. 

3.  Fishing  Yesselb. — Bights  of  Seaman. — ^Where  by  the  articles  the  crew 

of  a  fishing  vessel  were  bound  to  make  the  fish,  and  on  the  arrival  of 
the  vessel  the  owners  declined  to  allow  them  to  do  so,  and  the  men  re- 
mained by  the  vessel  for  nearly  two  months,  all  the  time  ready  and  will- 
ing to  make  the  fish,  and  then  l^ft  her  and  sued  for  their  shares  of  the 
catch :  Helctf  that  their  readiness  and  willingness  to  make  the  fish  were 
equivalent  to  an  actual  performance  of  their  contract;  and  that  they 
were  entitled  to  be  paid  their  shares.  Various  charges  made  by  the 
owners  disallowed.    Goodrich  v.  The  Barque  DomiiigOj  182. 

4.  Unjust  and  Unequal  Aobeements  with  Seamen  Dibbegabded  by  Goubt 

OF  Adbobalty. — ^An  agreement  made  between  the  master  and  the  cook 
of  a  fishing  vessel  by  which  the  latter  agreed  to  renounce  his  wages, 
earned  and  to  be  earned,  and  to  accept  in  lieu  thereof  the  catch  of  one  of 
the  seamen,  pronounced  unequal  and  unjust  and  to  be  disregarded  by  a 
Court  of  Admiralty.    SomerviUe  v.  Brig  San  Francisco^  390. 

5.  Assault  and  Batteby  of  Officeb,  when  Masteb  liable  fob. — A  master 

of  a  vessel  is  hable  for  an  unjustifiable  assault  and  battery  by  one  of  his 
officers  upon  one  of  the  crew,  when  the  same  is  done  by  his  connivance, 
consent  or  authority.    Hanson  v.  Fowle,  539. 

6.  Idem. — ^The  consent  and  authority  of  the  master  will  be  presumed  when 

it  appears  that  he  knew  of  the  trespass  or  had  reason  to  know  it,  and  did 
not  interfere  to  prevent  it.    Id. 

7.  Idem. — Satisfaction,  Pboof  of. — A  receipt  given  by  a  seaman  upon  the 

payment  of  his  wages,  which  contains  a  clause  acknowledging  satisfac- 
tion of  all  claims  for  assault  and  battery,  is  not  binding  unless  shown  to 
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have  been  the  result  of  a  fair  and  free  compromifle  or  settlement  for 
some  substantial  compensation  or  benefit  to  the  seaman  besides  the  pay- 
ment of  his  wages.    Id. 

8.  Idem. — A  receipt  for  all  "demands  and  dues'*  against  a  vessel,  her  ma»> 

ter  and  officers  is  not  upon  its  face  a  receipt  for  assault  and  battery.    Id. 

9.  Beceipt   fob  Claims   Ex    Contbactu,  and   Claims   Ex   Delicto. — The 

word  "demand"  on  a  receipt,  ordinarily  relates  only  to  claims  arising  ex 
contradUy  and  not  to  those  arising  ex  delicto.    Id. 

10.  Measubk  of  Damagbs. — Bules  for  assessment  of  damages  in  cases  of 

beating  and  wounding  a  seaman.    Id. 

SALE. 

1.  Inaj>eqitact  of  Pbiob. — ^Effsot  on  Sale. — ^Mere  inadequacy  of  price  is  not 
sufficient  to  set  aside  a  sale,  but  when  such  inadequacy  is  so  great  that 
the  mind  revolts  at  it,  the  Court  will  lay  h<dd  of  the  slightest  additional 
circumstance  of  advantage  or  oppression  to  rescind  the  contract  Hobtm 
▼.  Holmes,  99. 

See  Execution  and  Execittion  Sales,  1. 

SALVAGE. 

1.  Salvage  Contbact  bt  Mastbb  Sustained. — ^A  contract  made  by  the  mas- 

ter with  salvors,  for  the  recovery  of  the  cargo  of  a  sunken  reatBel  sus- 
tained.   Harley  v.  467  Bars  R.  R.  Iron,  1. 

2.  Additional  Compensation  Befused. — Id. 

SAN  JOSE. 

1.  Statute,  Conbtbuotion. — Where  there  are  several  statutes  relating  to  the 

same  general  subject  matter,  and  the  meaning  of  the  last  is  doubtful, 
they  should  all  be  examined  together,  and  considered  in>x>nnection  with 
the  circumstances  which  led  to  their  passage,  in  order  to  ascertain  the 
probable  intent  of  the  Legislature  in  respect  to  the  doubtful  pcnnt.  Le 
Roy  V.  CJiaboUa,  456. 

2.  Statute  Consibued. — Section  seventy-three  of  the  Act  of  the  Legislature 

of  the  State  of  Calif omia,  to  '*Beincorporate  the  City  of  San  Jos^/* 
does  not  con&rm,  or  render  valid,  the  Sheriff*s  sale  of  all  the  public 
lands  of  the  Pueblo  of  San  Jos^,  made  in  May,  1851,  or  the  release  of 
the  title  to  said  lands  by  the  corporation  to  the  purchasers  thereunder, 
attempted  to  be  made  by  an  ordinance  of  the  Common  Council  of  the 
City  of  San  Jos6,  approved  November  10,  1851.    Id. 

SEIZUBE. 
See  Jubisdiction,  3,  i,  5. 

STATUTOBY  CONSTBUCTION. 

1.  Statute,  Conbtbuction. — '\^liere  there  are  several  statutes  relating  to  the 
same  general  subject  matter,  and  the  meaning  of  the  last  is  doubtful, 
they  should  all  be  examined  together,  and  considered  in  connection  wi& 
the  circumstances  which  led  to  their  passage,  in  order  to  ascertain  the 
probable  intent  of  the  Legislature  in  respect  to  the  doubtful  point.  Le 
Roy  V.  ChaboUa,  456. 
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2.  Statutk  GoNBTttu&D. — ^Scction  seventy-three  of  the  Act  of  the  Legislatiure 
of  the  State  of  California,  to  "  Beincorporate  the  City  of  San  Jos^/' 
does  not  confirm,  or  render  yalid,  the  SheriiTs  sale  of  all  the  public 
lands  of  the  Pueble  of  San  Job^»  made  in  May,  1851,  or  the  release  of 
the  title  to  said  lands  by  the  corporation  to  the  purchasers  thereunder, 
attempted  to  be  made  by  an  ordinance  of  the  Common  Council  of  the 
City  of  San  Josd,  approved.  November,  10,  1851.  Le  Boy  v.  ChaboUa, 
466. 

STATUTES  CONSTBXTED. 

1844.  Act  of  May  23.    Town  Sites,  (5  Stat,  at  Large,  657) 15 

1854.  Act  of  July  17.    PubUc  lands  in  Oregon,  (10  Stat,  at  L.  305) 15 

1850.  Act  of  Sept.  27.    Donation  Act  Oregon,  (9  Stat,  at  L.  497) 15 

1867.  Act  of  March  2.    Bankruptcy,  (Sec.  20;  14  Stat,  at  L.  526) 41 

1867.  Act  of  March  2.  Bankruptcy,  (Sec.  23,  35,  39;  14  Stat,  at  L.  528).  56 

1867.  Act  of  March  2.    Bankruptcy,  (Sec.  20;  14  Stat,  at  L.  526) 73 

1868.  Act  of  July  20.   Distilled  Spirits,  (Sec,  6, 7,  8,  46;  15  Stat.  atL.  125.)  84 

1867.  Act  of  March  2.    Bankruptcy,  (Sec.  1;  14  Stat  at  L.  517)   89 

1868.  Act  of  July  20.    Distilled  Spirits,  (Sec.  44;  15  Stat,  at  L.  142,  150)  .142 

1868.  Act  of  July  20.     Same  (Sec.  25,  45,  96;  15  Stat,  at  L.  125) 188 

1864.  Act  of  June  30.    Internal  Revenue,  (Sec.  170;  13  Stat,  at  L.  297) .  192 

1850.  Act  of  Sept.  27.    Oregon  Donation  Act,  (9  Stat,  at  L.  497) 253 

1861.  Act  of  Aug.  5.    Internal  Bevenue,  (12  Stat,  at  L.  309) 277 

1867.  Act  of  March  2.    Internal  Bevenue,  (14  Stat,  at  L.  479)   277 

1867.  Act  of  March  2.    Bankruptcy,  (Sec.  37 ;  14  Stat,  at  L.  528) 351 

1870.  Act  of  May  31.    CivU  Bights,  Voting,  (16  Stat,  at  L.  140) 374 

1868.  XIY  Amendment  Constitution.     (15  Stat,  at  L.  709) 374 

1870.  XV  Amendment  Constitution.     (16  Stat,  at  L.  1131)   375 

1861.  Act  July  13.    Duties  on  Imports,  (Sec.  5;  12  Stat,  at  L.  257) 401 

1862.  Proclamation  of  President,  Aug.  16.     (12  Stat,  at  L.  1262) 401 

1864.    Act  June  30.    Internal  Bev..  (Sec.  79;  14  Stat,  at  L.  121) 494 

1867.  Act  March  2.    Imprisonment  for  Debt,  (14  Stat,  at  L.  543) 497 

1842.  Act  Aug.  23.    Judiciary,  (5  Stat  at  L.  517) 497 

1868.  Act  Feb.  25.    Parties  as  Witnesses,  (15  Stat,  at  L.  37) 536 

1862.  Act  of  July  16.    Witnesses  Competency,  ( 12  Stat,  at  L.  588) 531 

1860.  Act  of  June  14.    Mexican  Grants,  fSec.  6,  12  Stat,  at  L.  34) 562 

1866.  Act  of  July  30.    Internal  Bevenue,  (Sec.  9;  14  Stat  at  L.  101)     .605 

1862.  Act  of  July,  1.    Pacific  Bailroad,  (Sec.  2-7;  12  Stat,  at  L.  489) . .  .642 

1664.  Act  of  July  1.    Land  Titles,  CaUfomia,  (Sec.  5;  13  Stat,  at  L.  333)  .659 

1866.  Act  of  March  8.    Quiet  TiUes  San  Francisco,  (14  Stat,  at  L.  4) ....  660 

1866.  Act  of  July  13.    Internal  Bevenue,  (Sec.  110;  14 Stat.  atL.  136-7. )696 

1860.  Act  of  June  22.    Consular  Courts,  (12  Stat,  at  L.  72) 714 

1870.  Act  of  July  1.    ConsuUu:  Courts,  (Sec.  5,  6;  16  Stat,  at  L.  183-4)  .714 

8T0CKH0LDEB8. 

See  COBPOBATXOM». 

STBEET  ASSESSMENTS. 

1.  StBEST    AaSBSBlCEMTB  MAT  Bl    SET  OIT  AOAZMBT  MESNX  PbOFTTS. — ^It  is  the 

duty  of  a  party  in  possession  of  property,  claiming  title  or  interest 
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therein,  to  pay  the  taxes  and  charges  imposed  thereon,  and  therefore  an 
assessment  for  street  improvement  paid  by  a  defendant  in  an  action  for 
mesne  profits,  is  a  proper  deduction  from  the  gross  value  of  the  rents 
of  the  property,  in  estimating  the  actual  damage  which  the  plaintiff  has 
sustained,  by  the  defendants  withholding  of  the  possession.  Stark  v. 
Starr,  15. 

2.  Stbskt  Impbovbmkmt  not  an  Impbovcmknt  on  thb  Pbopebtt. — A  street 
improvement  is  not  an  improvement  made  on  the  property,  upon  which 
the  assessment  was  made  for  such  improvement,  and  therefore  the 
value  of  it  cannot  be  set  off  by  the  occupant  against  a  claim  for  mesne 
profits.    Id. 

SUFFRAGE,  RIGHT  OF. 

1.  CoNSTBUOTioN  or  XVth  AitsNDMKNT.— Under  the  XVth  amendment  to  the 

Constitution  and  the  act  of  May  31,  1870  (16  Stat.  140y,  to  enforce  it,  all 
persons  declared  citizens  of  the  United  States  by  the  XlVth  amendment 
are  entitled  to  vote  in  the  States  where  they  reside,  at  all  elections  by 
the  people,  without  distinction  of  race,  color  or  previous  condition  of 
servitude;  but  the  several  States,  notwithstanding  the  amendment,  have 
the  power  to  deny  the  right  of  suffrage  to  any  citizens  of  the  United 
States  on  account  of  age,  sex,  place  of  birth,  vocation,  want  of  property 
or  intelligence,  neglect  of  civic  duties,  crime  or  other  cause  not  specified 
in  the  amendment.    McKay  v.  Campbell,  374. 

2.  Idem. — The  power  of  Congress  over  the  subject  of  the  right  to  vote  in 

the  several  States  is  conferi'ed  by  the  XVth  amendment  and  is  confined 
to  the  enforcement  of  such  amendment,  by  preventing  the  State  from  dis- 
criminating between  citizens  of  the  United  States  in  the  matter  of  the 
right  to  vote,  on  account  of  race,  color  or  previous  condition  of  servi- 
tude.   Id. 

3.  Right  to  Votb  itndbb  Law  of  Obeoon. — Under  the  law  of  Oregon  when  a 

person  offers  to  vote  and  is  duly  challenged,  thereafter  his  right  to  vote 
depends  upon  his  taking  the  oath  that  he  is  a  qualified  elector  as  pre- 
scribed in  Section  13  of  the  election  law  (Or.  Code,  700),  and  it  then 
becomes  the  duty  of  the  judges  of  election  to  tender  him  such  oath,  and 
administer  it  to  him,  if  he  is  willing  to  take  it.    Id. 

4.  Idem. — The  taking  of  this  oath  by  the  party  offering  to  vote  after  he  is 

challenged,  is  a  necessary  prerequisite  to  the  right  to  vote  within  the 
meaning  of  Section  2  of  the  Act  of  Congress  aforesaid,  and  a  refusal  or 
omission  upon  the  part  of  the  judges  to  give  such  party  an  opportunity 
to  take  it,  is  a  violation  of  such  section,  if  the  same  be  done  on  account 
of  his  race,  color,  or  previous  condition  of  servitude,  but  not  otherwise.  Id. 

5.  Idem. — PenaijTY. — In  an  action  to  recover  a  penalty  under   Section  2  of 

the  Act  of  Congress  aforesaid,  it  must  appear  from  the  complaint,  that 
the  plaintiff  was  a  citizen  of  the  United  States,  and  otherwise  qualified 
to  vote  at  the  time  and  place  mentioned  in  the  complaint;  and  that  the 
defendant  refused  or  knowingly  omitted  to  furnish  the  plaintiff  an  op- 
portunity to  become  qualified  to  vote,  as  by  refusing  or  knowingly  omit- 
ting to  swear  the  plaintiff  to  his  qualifications  as  an  elector,  when  the 
law  of  the  State  made  it  his  duty  so  to  do,  and  that  such  refusal  or  omis- 
sion was  on  account  of  the  race,  color  or  previous  condition  of  servitude 
of  plaintiff.     Id. 
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SUNDAY. 
See  SAiXiOB,  2. 

SUPPLIES  FOR  VESSEL. 
See  Mabitimb  Lien. 

TENANT  IN  COMMON. 

1.  DxBD  BY  Tbnant  IN  CoMicoN,  GooD  AGAINST  HiHSKLF. — A  deed  by  a  tenant 

in  common  for  his  interest  in  a  particular  part  of  the  land  held  in  com- 
mon, although  void  as  against  his  co-tenants,  is  good  against  himself 
and  those  claiming  nnder  him.    Lamb  v.  Wakefield,  25L 

2.  Idbm. — A  deed  by  which  Daniel  H.  bargained,  sold,  etc.,  all  his  right,  title, 

interent,  claim  and  demand  to  Block  252  in  the  city  of  Portland,  only 
passed  to  the  purchaser  the  one  fifth  interest  in  the  premises  which 
Daniel  H.  then  had.    Id, 

TENDER. 

I.Tbvdbb  no  Devensb  to  Petition  in  Bankruftct. — A  plea  of  tender  can, 
nnder  no  circumstances,  be  a  defense  to  a  petition  to  have  a  debtor 
adjudged  a  bankrupt.     In  re  Ouimette,  48 . 

TITLE,   COLOR. 

1.  CoLOB  OF  Title. — Color  of  title  is  only  the  appearance  of  title,  and  there- 

fore it  matters  not  whether  the  grantor  in  a  deed  had  any  title  or  not,  if 
it  appears  from  the  face  of  such  deed,  when  compared  with  the  law  reg- 
ulating the  subject,  that  he  might  have  had  title,  his  formal  conveyance 
gives  color  of  title  to  possession,  taken  or  held  under  it.  Stark  v.  Starr, 
151. 

2.  Possession  Pbbsumbd  to  bb  Riohtfttl. — Possession  is  presumed  to  be 

rightful  until  the  contrary  appears,  and  therefore  adverse  to  the  title  of 
any  other  claimant;  and  this  rule  extends  to  the  case  of  a  vendee  as 
against  his  vendor  after  the  performance  of  the  conditions  of  purchase 
by  the  former.    Id, 

3.  Covenant  in  Deed  against  Acts  of  Gbantob. — ^A  covenant  in  a  deed 

*' against  the  claims  of  all  persons  claiming  by,  through  or  under  the 
grantors,"  only  operates  upon  the  estate  in  the  granted  premises  which 
the  covenantor  then  had.    Lamb  v.  Burbank,  227. 

4.  Same. — Such  a  covenant  only  refers  to  the  existing  title  or  interest  granted, 

anct  does  not  bar  the  covenantor  from  claiming  the  same  premises 
against  his  own  covenantee  or  grantee  by  an  after  acquired  title.    Id. 

5.  CovKNANT  FOR  FuBTHKR  ASSURANCE. — A  covcuaut  in  a  deed,  that  if  **the 

grantors  obtain  title  from  the  United  States,  they  will  convey  the  same 
to  the  grantees  by  deed  of  general  warranty,  is  a  covenant  for  further 
assurance,  and  entitles  such  grantees,  when  the  contingency  happens,  to 
such  conveyance  of  the  legal  title.    Id, 

See  Execution,  1. 

TOWN    SITE   ACT. 
See  Ejectment,  2. 
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TRUSTS. 

1.  Pn^T  CoHMifiBioKERs. — ^The  power  conferred  upon  a  pilot  commissioner 

b}*  the  act  is  a  personal  trust  to  be  exercised  for  the  public  good,  and 
cannot  be  delegated  to  another;  and  therefore  one  of  such  Commission- 
ers cannot  authorize  another  to  sign  his  name  to  the  license,  although 
it  has  been  agreed  or  concluded  between  such  Commissioners,  that  such 
license  may  be  granted.     Tht  California,  596. 

2.  Bkneficiaby  of  Tbust. — "When  he  may  sue  in  equity  in  his  own  name. 

Lamb  v.  Davenport,  609. 

See  CoNTBACT,  8. 

USAGE. 

1.  UsAQB  Pboved. — X  usage  in  the  grain  trade  in  California  to  deliyer  bar- 
ley in  sacks  may  ha  shown,  when  nothing  is  said  in  the  contract  as  to 
the  mode  of  delivery.     United  Stales  v.  Bobinson,  219. 

VAN  NESS  ORDINANCE. 

8.  Yam  Ness  Obdinamgb. — The  adyerse  interest  of  the  GoTemment  to 
the  lands  within  the  corporate  limits  of  1851  being  released  by  the  act  of 
July  1st,  1864,  the  titles  conferred  by  the  Van  Ness  Ordinance  became 
perfect  legal  titles.  The  act  operated  upon  such  titles  as  effectually  as 
a  patent  would  have  done,  and  the  right  reserved  to  the  United  States  did 
not  affect  the  perfect  character  of  those  titles.  Montgomery  ▼.  Bevans, 
65i. 

VERDICT. 

6.  Gboukd  tob  SmiNQ  Asidk  Vebdiot. — A  correct  verdict  should  never  be 
set  aside  on  account  of  supposed  or  actual  error  in  the  process  or  means 
by  which  it  was  obtained.     United  States  v.  Mathoitj  142. 

VOTE  AND  VOTING. 
See  SiTKFBBAOE,  Right  of. 

VESSEL. 

1.  Inbufficirnct  of  Tacklb  akd  AppABEii.— a  deduction  from  the  monthly 

hire  will  be  made,  where  the  voyage  has  been  protracted  by  reason  of 
the  insufficiency  of  the  sails,  etc.    Haggett  v.  Bowntanf  4. 

2.  CoixisioN,  Appobtionmbnt  of  Damages. — Collision  between  a  steamboat 

and  vessel  at  anchor,  in  a  fog.  Damages  apportioned,  it  appearing  the 
the  vessel  had  neither  a  bell  nor  a  fog-horn,  and  that  the  steamer  failed 
to  moderate  her  speed.    Morrison  v.  Steamboat  Petaiuma,  126. 

3.  LioBTS  Requzbed  by  Law  must  be  Dxbpi^yed. — ^A  claim  for  damages  by 

collision  rejected;  it  appearing  that  the  injured  vessel  omitted  to  dis- 
play the  lights  required  by  law.    Larco  v.  Schooner  Martha,  129. 

4.  Lien  on  Vessel  fob  Supplies.— The  maritime  law  does  not  give  a  lien  upon 

a  vessel  for  supplies  furnished  at  the  home  port.     The  Mary  BtU,  135. 

6.  Home  Pobt  of  Vessel. — The  reBide nee  of  the  owner  is  the  home  port 
of  a  vessel,  although  she  may  be  enrolled  elsewhere;  the  enrollment  is 
only  prima  fade  proof  of  the  owner's  residence,  and  thert-fore  of  the 
home  port.    Id, 
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6.  Supplies ^FiTBNiSHED  YiESBRii  in  Fobbion  Pobt.—To  whom  or  what  credit 

presumed  to  be  given.    Id, 

7.  Save  when  Bill  Made  Out  against  Vessel  and  Ownebs. — ^When  a  bill 

for  supplies  is  made  out  againnt  the  vessel  by  name  and  the  owners,  it  is 
evidence  that  credit  was  given  to  the  vessel,  and  that  the  personal  re- 
sponsibility of  the  owners  was  not  exclusively  relied  upon.    Id, 

8.  Seizube  Necessaby. — There  must  be  an  actual  seizure  before  any  judicial 

proceedings  are  instituted,  to  condemn  a  vessel  for  violation  of  the 
navigation  laws  of  the  United  States.  The  United  Slates  v.  The  Fideliter, 
153. 

9.  Seizube  must  be  Allrosd. — A  seizure  is  a  jurisdictional  fact,  and  must  be 

alleged  in  a  libel  to  condemn  a  vessel  for  violation  of  the  navigation  laws 
of  the  United  Slates.     Id. 

10.  Objection  fob  Want  of  Seizube,  When  Taken. — ^If  a  seizure  is  not  alleged 

in  the  libel,  the  objection  may  be  taken  for  the  first  time  in  the  Appellate 
Court.    Id, 

See  Common  Cabbibb,  1,  2;  Sailob,  3. 

VOID  AND  VOIDABLE. 

See  Execution  and  Execution  Sales,  1;   Judgment  and  Decbee,  3,  4,  5; 

Mabbiaoe,  3. 

WASTE. 

1.  Tenants'  Liabilitt  fob  Waste. — In  the  absence  of  some  agreement  to  the 

contrary,  the  tenant  is  responsible  for  all  waste,  however,  or  by  whom- 
soever committed,  except  it  be  occasioned  by  act  of  God,  the  public 
enemy,  or  the  act  of  the  reversioner  himself.    Parrott  v.  Barney,  423. 

2.  Liabilitt,  Public  Policy. — The  liablility  of  tenants  for  waste  does  not 

depend  on  negligence,  but  is  imposed  on  grounds  of  public  policy.    Id, 

3.  Covenant,  Waiveb,  etc. — A  covenant  in  a  lease  to  surrender  the  premises 

at  the  expiration  of  the  term  in  as  good  condition  as  the  reasonable  wear 
thereof  will  permit,  damages  by  the  elements  excepted,  does  not  protect 
the  tenant  from  liability  for  waste,  resulting  from  accidents  occurring 
without  his  fault.    Id, 

4.  Idem. — A  covenant  in  a  lease  requiring  the  tenant  to  occupy  the  premises 

for  a  specific  purpose,  as  an  express  office,  does  not  impose  on  the  land- 
lord, and  exempt  the  tenant  from,  all  the  risks  incident  to  such  business, 
not  resulting  from  the  wrongful  acts  or  negligence  of  the  tenant.    Id. 

5.  Waste  in  Apabtments.— Waste  may  be  committed  by  a  tenant  of  a  portion 

of  a  building.    Id, 

6.  Accidents. — Liability  fob  Damages  to  Adjoining  Pbemises. — ^Defendants 

are  expressmen  carrying  packages  between  New  York  and  California. 
A  wooden  case  containing  nitro-glycerine  was  delivered  to  defendants  at 
New  York,  to  be  carried  to  Los  Angeles,  CaUfomia,  in  the  ordinary  mode, 
and  in  the  ordinary  course  of  business.  No  questions  were  asked,  and 
no  information  given,  as  to  its  contents.  On  arriving  at  San  Francisco, 
a  liquid  resembling  oil  appeared  to  be  leaking  from  the  case,  and  it  was 
taken  to  the  office  of  detendants,  the  premises  leased  from  plaintiff,  for 
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examination.  While  under  examination  it  exploded,  injuring  the  prem- 
ises  occupied  by  defendants,  and  other  premises  of  the  plainiiiT  leased 
to,  and  occupied  by,  other  parties.  Defendants  had  no  knowledge  of, 
and  no  reason  to  suspect,  the  dangerous  character  of  the  contents,  and 
there  was,  under  the  circumstances,  no  negligence  on  their  part:  Seld, 
that  defendants  were  not  liable  for  the  damage  resulting  from  the  acci- 
dent to  plaintiiTs  premises,  occupied  by  other  parties  adjoining  the 
premises  held  and  occupied  by  defendants,  but  were  liable  for  waste 
rennlting  to  the  premises  occupied  by  themselves.    Id. 

WATER. 

1.  Wbonoful  Ditebsion  of  Watsb. — Plaintiff,  in  excavating  a  tunnel  in  a 

mountain  to  its  mining  claim,  on  the  public  lands  of  the  United  States, 
struck  a  subterranean  flow  of  water,  which  it  appropriated  and  enjoyed 
for  several  years.  Defendants  ran  a  tunnel  from  a  distant  point  into  the 
mountain,  to  a  point  some  thirty  feet  in  altitude,  directly  below  the  point 
where  the  plaintiff  obtained  the  said  water;  and,  thereupon,  the  water, 
which  before  flowed  through  plaintiff's  tunnel,  was  intercepted  and  dis- 
charged through  defendant's  tunnel,  and  by  them  appropriated  to  their 
own  use:  Held,  that  said  diversion  and  appropriation  of  the  water  was 
wrongful,  and  that  complainant  was  entitied  to  an  injunction.  Colt  S. 
M,  Co,  V.  K  it-  G.  n.  W.  Co.,  470. 

2.  Pbbliminaby  Mandatoby  Injunction. — Where  defendants,  by  means  of  a 

tunnel  run  into  a  mountain  at  a  lower  altitude  than  complainant's  tumiet 
wrongfully  intercept  water  appropriated  by  complainant,  flowing  in  its 
said  tunnel,  and  divert  it  therefrom,  a  preliminary  injunction  wiQ  be 
granted,  restraining  the  continuance  of  said  diversion,  even  though  an 
obedience  to  the  injunction  should  render  it  necessary  for  defendants  to 
build  a  bulkhead,  or  dam,  across  the  tunnel.    Id.  and  686. 

WIFE. 

1.  Btoht  of  AcnoN  not  to  SuBvm  to  Witb. — ^A  chose  in  action  accruing  to 
a  woman  during  coverture  survives  to  her,  unless  the  husband  reduce  it 
to  his  exclusive  possession  during  his  lifetime;  therefore,  when  a  legacr 
was  given  to  the  wife,  and  she  and  her  husband  joined  in  a  power  of  at- 
torney authorizing  0.,  to  collect  and  receive  the  same  for  her  use  and  bene- 
fit, the  receipt  of  the, money  by  0.,  during  the  life  of  the  husband  was 
not  the  possession  of- the  latter,  except  for  the  use  of  the  wife,  and  the 
right  to  recover  the  same  from  O.,  survived  to  her.  ChapptiU  v.  Obvty, 
401. 

WITNESS. 

1.  Witness  CosiMnnNO  Himself. — Under  the  act  of  Februaiy  25, 1868  (15 
Stat.  37),  a  person  may  be  compelled  in  a  judicial  proceeding  to  testify 
to  matters  tending  to  criminate  himself,  but  no  use  can  be  made  of  such 
testimony  against  the  witness  in  a  criminal  proceeding.  Unitfd  Stales  v. 
JBroicn,  531. 
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as  near  as  might  be,  and  file  a  map  of  the  same  in  the  Department  of 
the  Interior,  did  not  affect  the  grant  of  the  right  of  way;  it  only  furnished 
the  means  by  which  the  Secretary  could  withdraw  the  lands  within  a 
specified  distance  of  such  designated  route  from  preemption,  piiyate 
entry  and  sale.    Jd. 

See  Possession,  3;   Contract,  6,  8;   Aix3Aij>e  Gramtb,  5,  6,  7,  8. 

QUA  TIMET. 

1.  FosMSB  Suit  when  Bab  to  Anotheb. — ^Where,  in  a  suit  to  quiet  title,  one 

of  the  grounds  of  the  relief  sought  is  abandoned  by  the  complainant  be- 
cause adjudged  to  be  inconsistent  with  another  ground  of  relief  alleged 
in  his  complaint,  and*  suit  is  finally  determined  adversely  to  the  com- 
plainant, he  is  barred  from  maintaining  another  suit  for  the  same  relief 
upon  such  abandoned  ground.    Starr  v.  Stark,  270. 

2.  All  Mattebs  ApFEcmNO  Title  Detebmined. — ^A  snit  to  ascertain  and  quiet 

title  under  section  500  of  the  Code,  extends  to,  and  includes  all  the 
grounds  of  controversy  between  the  parties  as  to  the  title  to  the  premi- 
ses; and  by  the  final  decree  therein  all  matters  affecting  such  title  are 
determined.    Id, 

3.  A  Bab  to  otheb  Suits  fob  Same  Belief. — A  plaintiff  in  such  suit  cannot. 

at  his  option,  split  it  up  into  many  suits,  and  if  he  omits  to  set  forth 
and  prove  all  the  grounds  of  his  right,  or  his  adversary's  want  of  it,  he 
cannot  afterwapd  bring  another  suit  upon  the  fragment  or  portion  of  the 
case  omitt«d.    Id. 

RATIFICATION. 
See  Banebuptcy,  43. 

BECEIPT. 

1.  Satisfaction,  Pboof  of. — A  receipt  given  by  a  seaman  upon  the  pay- 

ment of  his  wages,  which  contains  a  clause  acknowledging  satlKfao- 
tion  of  all  claims  for  assault  and  battery,  is  not  binding  unless  shown  to 
have  been  the  result  of  a  fair  and  free  compromise  or  settlement  for 
some  substantial  compensation  or  benefit  to  the  seaman  besides  the  pay- 
ment of  his  wages.    Hanson  v.  Foic2«,  539. 

2.  Idem. — A  receipt  for  all  **  demands  and  dues"  against  a  vessel,  her  master 

and  officers,  is  not,  upon  its  face,  a  receipt  for  assault  and  battery.    Id, 

3.  Beceipt  fob  Claims  £x  Contbactu,  and  Claims  Ex  Delicto. — ^The  word 

**  demand"  on  a  receipt,  ordinarily  relates  only  to  claims  arising  ex  con* 
tradu,  and  not  to  those  arising  tx  delicto.    Id. 

BES  ADJUDICATA. 

1.  FoBMSB  Suit  when  Bab  to  Anotheb. — Where,  in  a  snit  to  quiet  title,  one 
of  the  grounds  of  the  relief  sought  is  abandoned  by  the  complainant  be- 
cause adjudged  to  be  inconsistent  with  another  ground  of  relief  alleged 
in  his  complaint,  and  such  suit  is  finally  determined  adversely  to  the 
complainant,  he  is  barred  from  maintaining  another  suit  for  the  same 
relief  upon  such  abandoned  ground.    Starr  v.  Stark,  270. 
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2.  All  Mattebs  Affecting  Tttlb  Dbtrbminsd. — A  enit  to  ascertain  and  quiet 

title  under  section  500  of  the  Code,  extends  to,  and  includes  all  the 
grounds  of  controyersy  between  the  parties  as  to  the  title  to  the  premi- 
ses; and  by  the  final  decree  therein  all  matters  affecting  such  title  are 
determined.     Id. 

3.  A  Bab  to  otheb  Strrra  fob  Saice  Belief.-  -A  plaintiff  in  such  suit  cannot^ 

at  his  option,  split  it  up  into  many  suits,  and  if  he  omits  to  set  forth  and 
prove  all  the  grounds  of  his  right,  or  his  adversary's  want  of  it,  he  can- 
not afterward  bring  nnother  suit  upon  the  fragment  or  portion  of  the 
case  omitted.    Id. 

SAILOR,  SEAMAN. 

1.  Dissolution  of  Contbact  with  Seamen. — Masteb's  Obligation. — Where 

a  seaman  fails  by  his  own  fault  to  rejoin  the  ship  at  an  intermediate  port, 
at  which  she  has  touched  in  the  course  of  the  voyage,  and  she  sails  away 
without  him,  the  master  is  not  bound  to  reinstate  him  upon  the  return 
of  the  vessel  to  the  same  port  in  the  course  of  her  voyage.  Scvily  r.  Oredt 
Republic,  31. 

2.  Sunday. — Dutt  of  Seaman. — Bights  of  Masteb. — A  seaman  has  no  right 

to  refuse  duty  required  of  him  on  a  Sunday,  by  our  calendar,  it  appear- 
ing that  at  the  port  of  Ounalaska,  the  day  owing  to  a  difference  in  the 
calendar,  was  not  observed  as  a  holiday;  but  the  master  had  no  right  to 
ex}>el  him  from  the  ship  for  such  refusal.  Johnson  v.  The  Barque  Cyane, 
150. 

3.  FisHiNO  Yesseia. — Bights  of  Seaman. — ^Where  by  the  articles  the  crew 

of  a  fishing  vessel  were  bound  to  make  the  fish,  and  on  the  arrival  of 
the  vessel  the  owners  declined  to  allow  them  to  do  so,  and  the  men  re- 
mained by  the  vessel  for  nearly  two  months,  all  the  time  ready  and  will- 
ing to  make  the  fish,  and  then  l^ft  her  and  sued  for  their  shares  of  the 
catch:  Held',  that  their  readiness  and  willingness  to  make  the  fish  were 
equivalent  to  an  actual  performance  of  their  contract;  and  that  they 
were  entitled  to  be  paid  their  shares.  Various  charges  made  by  the 
owners  disallowed.    Ooodrich  v.  The  Barque  Domingo,  182. 

4.  Unjust  and  Unequal  Agbeementb  with  Seamen  Dibbegabded  by  Coubt 

OF  Admibalty. — An  agreement  made  between  the  master  and  the  cook 
of  a  fishing  vessel  by  which  the  latter  agreed  to  renounce  his  wages, 
earned  and  to  be  earned,  and  to  accept  in  lieu  thereof  the  catch  of  one  of 
the  seamen,  pronounced  unequal  and  unjust  and  to  be  disregarded  by  a 
Court  of  Admiralty.    Somerville  v.  Brig  San  Francisco,  390. 

5.  Assault  and  Battebt  of  Officeb,  when  Masteb  liable  fob. — A  master 

of  a  vessel  is  liable  for  an  unjustifiable  assault  and  battery  by  one  of  his 
officers  upon  one  of  the  crew,  when  the  same  is  done  by  his  connivance, 
consent  or  authority.    Sanson  v.  FowU,  539. 

6.  Idem. — The  consent  and  authority  of  the  master  will  be  presumed  when 

it  appears  that  he  knew  of  the  trespass  or  had  reason  to  know  it,  and  did 
not  interfere  to  prevent  it.    Id. 

7.  Idem. — Satisfaction,  Pboof  of. — A  receipt  given  by  a  seaman  upon  the 

payment  of  his  wages,  which  contains  a  clause  acknowledging  satisfac- 
tion of  all  claims  for  assault  and  battery,  is  not  binding  unless  shown  to 
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